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JUDGES OF THE COURT. 


Hon. E. T. Merricx, Chief Justice. 
Hon. C. Voorutss, 
Hon. A. M. Bucuanan, 


Hon. H. M. Sporrorp, 
Hon. J. N. Lea, 








Associate Justices. 





Jans Cowanp, wife of A. K. Axen, v. Josepnine Putiey, wife of 
Exiyan Cox, and Her Huspanp. 


Suit on a due bill. 

It was objected that the plaintiff did not allege in her petition that she was separated in estate from 
her husband. By the Court: No such allegation is nesessary. The evidence shows conclusively 
that the debt originated in a loan of money made by the petitioner, in her own name, out of funds 
which were paraphernal. She hai a right to assume at any time the administration of her para- 
phernal property, and the taking of this due bill for money lent by herself was itself an act of 
administration. 

Parties engaged in the purchase of materials, and the manufacture thereof into carriages for sale, 
are liable as commercial partners; but mechanics, who make carriages to order, or repair them, 
would not rily be « cial partners. 

The prescription of three years, applicable to a loan of money, does not apply to a due bill given at 
the time for such a loan. 








PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
ii Phillips, for plaintiff. G. B. Duncan, for defendants and appellants. 
Lea, J. The plaintiff sues upon a due bill given by the late firm of Aken 
& Cowand for the sum of $464 20. The petitioner, who is a married woman, 
alleges that the due bill sued upon is her paraphernal property, that it was 
-# given to her for money lent to the late firm of Aken & Cowand, who were 
_ } commercial partners, and are bound in solido, and that the defendant, the 
widow in community of Joseph O. Cowand, one of the firm, having never re- 
nounced the community, is bound for the community debts. Various matters 
of defence are set up, which will be considered separately. 

Ist. It is urged that there is no allegation that the petitioner is separate in 
estate from her husband. No such allegation is necessary. The evidence 
hows conclusively that the debt originated in a loan of money made by the 
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petitioner in her own name to the late firm of Aken & Cowand out of fay 
which were paraphernal. She had a right to assume at any time the admiy 
tration of her paraphernal property, and the taking of this due bill for x 
lent by herself was itself an act of administration. 

2d. It is objected that it is not proved that the firm, which the petitig "| 
avers signed the bill, is a commercial one, and that the firm being an ordinary. 
partnership, the liability of the partners is joint, and that the joinder of the 
other partner is a necessary prerequisite to a judgment. As we are of the 
opinion that there are other reasons why there must be a judgment of nonguit, 
we shall dispose of this point with the remark that if the evidence establi 
that the defendants were engaged in the purchase of materials and the 
facture thereof into carriages for sale, they would, under our law, clearly be 
liable as commercial partners; but mechanics, engaged in making carriages to 
order, or in repairing them, would not necessarily be commercial partners 
The evidence is not as full on this point as would be satisfactory. Persong 
associated in the mechanical employments are not, as a general rule, commer. 
cial partners, though they may, and generally do, so conduct their business in 
this city as to be merchants also. 

8d. The defendant objects that no proof whatever has been offered showing 
that she was the wife of Cowand at the date of the loan, and, moreover, that 
neither the note nor protest sued upon have been offered in evidence. 

These objections appear to be well founded, and as they are urged upon the 
consideration of the court, we cannot overlook them. We have searched the 
record in vain for any evidence showing that the defendant was the wife of J, 
O. Cowand at the date of the alleged loan, and whatever may have been intended 
on the trial of the case, the note of evidence does not show that either the due 
bill or the protest thereof were offered in evidence. It is true the evidence 
establishes the loan of money for which the note was given, but if the actionis 
to be considered as based upon the loan as such, the plea of the prescription of 
three years would bar the action and extinguish the debt. It is only as the 
holder of the due bill, existing in a negotiable form, that the petitioner can 
escape the plea of prescription; and this brings us to the consideration of the 
question whether this plea, to wit: the prescription of three years, is applicable 
to a loan of money for which, at the time of making it, a note or due bill, ina 
negotiable form, was given. ; 

It is urged that the debt itself consisted in the borrowing of the money, and 
that the due bill is merely the evidence of the debt. The same remark, how- 
ever, will apply with equal force to all bills of exchange or promissory notes, 
transferable by endorsement or delivery, originating in loans of money. Even 
in the hands of third parties they are merely evidences of debt which have 
been assigned or transferred to the holders. The fact, as is often the case, that 
they originated in loans, would not bring them within the operation of the 
prescription of three years. 

We think it was the intention of the Legislature to protect the holders of 
debts evidenced by negotiable paper against the operation of any prescription 
but that of five years. 


It is ordered, that the judgment appealed from be reversed, and that upon — 


the plaintiff’s demand there be judgment as in case of nonsuit, and that the 
plaintiff and appellee pay costs in both courts. 
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X Marais and Mapetive Rout v. Macpatewa Gerawrz, Tutrix, and 
in her own right. 


The will of the testator not having been dictated to the notary in the presence of the three attest- 
ing witnesses, is null and void. 
Facts constituting bad faith ina purchaser or possessor. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
McKay, for plaintiffs. Michel & Gilmore, for defendant and appellant. 

Srorrorp, J.* It is amply proved, that the testator, Joseph Mathis, did not 
dictate his will to the notary in presence of the three attesting witnesses. The 
District Court, therefore, did not err in holding the testament to be null and 
yoid. ©. C. 1571. Mouton v. Cameau’s Heirs, 5 An. 565. 

The plaintiffs are the duly recognized heirs at law of their deceased son, 
Joseph Mathis. 

They are therefore entitled to recover identically such property belonging to 
his succession, as has not been legally alienated. 

In this suit, they claim a particular lot of ground in the faubourg Livaudais, 
parish of Jefferson, which is alleged to be in possession of the defendant. 
This lot belonged to the succession of Joseph Mathis, but it was community 
property, having been acquired during the marriage between him and his wife, 
Mary Gerantz. The defendant is sister and heir of Mary Gerantz. 

The plaintiffs, as heirs of Joseph Mathis, cannot of course recover more than 
his interest in the property sued for. The judgment is erroneous in giving 
them the whole, instead of one-half of the lot. See Oresse v. Marigny, 4 
M. 54. 

But the defendant contends that notwithstanding the nullity of the will, as 
the property has been sold under judicial order, she is a purchaser in good 
faith, and cannot be disturbed. 

We do not find her to be a purchaser or possessor in good faith. The lot in 
question was never sold as a part of the succession of Mathis. It remained 
in the possession of his widow and executrix, until her death, and was after- 
wards sold as part of her succession, at the instance of her creditor, Henry 
Markle, who was administrator thereof, and who, it is admitted, had notice of 
the plaintiffs’ claims. But Markle, administrator, was the husband of the pre- 
sent defendant. He was incompetent, by reason of his office, to purchase at 
the succession sale; but it appears that one Burdette bought the lot in contro- 
yersy, and within two weeks conveyed it to Markle, for the same sum he bid 
for it at the probate sale. Under the circumstances, we must regard Burdette 
asa person interposed and purchasing for the benefit of the administrator, 
Markle, who is since deceased. The sale was therefore null. The defendant, 
Markle’s widow, claims the property as tutrix ‘of their minor children, inherit- 

ing their father’s title; she is entitled to retain one-half the property as heir 
to her sister, Mary Gerantz, widow in community of Joseph Mathis ; and the 
plaintiffs are entitled to the other half as heirs of Joseph Mathis, whose suc- 
cession has never been legally divested thereof. 





*Mernick, OC. J., not being present at the argument of this case, took no part in this decision. 










Marms 
o 
Grraytz. 


SUPREME COURT OF LOUISIANA, 


It is therefore ordered, that the judgment of the District Court, so far 
annuls the pretended will of Joseph Mathis, be affirmed; and that in of 
respects, it be avoided and reversed. It is further ordered and adjudged, that 
the plaintiffs be decreed to be the owners of one undivided half of the lot ot 
ground and improvements thereon, described in their petition as situated in the 
faubourg Livaudais, parish of Jefferson, in square No. 5, bounded hy Levee, 


Rousseau, Fourth and Washington streets. It is further ordered, that the 


plaintiffs have judgment against the defendant for fruits and revenues at the 
rate of ten dollars per month, from the 20th September, 1852, the day of judi. 
cial demand, until delivery of possession of one-half the premises aforesaid, 
And it is further ordered, that the costs in the District Court be paid by the 
defendant, and the costs of this appeal by the plaintiffs and appellees. 





Lovis Marne v. Grorce McCrysrat. 


An appeal lies from an order of seizure and zale based upon an authentic act importing a confes. 
sion of judgment. q 

A note was executed by M. to his own order, and by him endorsed in blank, secured by mortgage 
in favor of ©., or any holder of the note. By the Court: There was no matter in pais to be 
proved. The execution of the note, its endorsement in blank, and the act of mortgage, import- 
ing a confession of judgment in favor of the holder of the note, were all proved by authentic 
evidence. The exhibition of the note and mortgage by the plain‘iff, identified him as the holder, 
who, by the terms of the contract, was entitled to the order of seizure and sale. 

C. P., 788, 734. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Legardeur, for plaintiff. Dunlap, for defendant and appellant. 

Sporrorp, J. (Merrick, C. J., absent.) This is an appeal from an order of 
seizure and sale. 

The appellee contends that no appeal lies from such an order based upon an 
authentic act of mortgage, importing a confession of judgment. 

The point is not a novel one, and the practice of allowing appeals in such 
cases, is now too well settled to be disturbed. Harrod v. Voorhies, 16 L. R., 
254; McDonogh v. Fort, 14 L. R., 350, and the cases there cited. 

The appellant contends that the plaintiff alleges a novation of the debt by 
the execution of a new note of which there is no authentic evidence. 

We do not find any allegation of novation, On the contrary, the proceeding 
is based upon the original note duly identified with the act of mortgage, and, 
instead of a novation, nothing but a prolongation of the term is alleged, anda 
release of a portion of the interest. These judicial admissions are all favorable 
to the appellant, and as he has had the full benefit of them in the order ap- 
pealed from, he complains of it with bad grace. 

The only question is, was there sufficient authentic evidence to justify a re- 
sort to the executory process? The note was executed by McCrystal to his 
own order and by him endorsed in blank, all which is shown by authentic evi- 
dence. The note thus became payable to bearer. The act of mortgage was 
executed by McCrystal in favor of one Clay, or any holder of the aforesaid 
note, which the mortgage was intented to secure, and which was identified 
therewith. 

The holder of the note could do no more than exhibit the note and a copy 
of the act of mortgage given to secure the holder. This has been done, and 
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weare of opinion that it was a sufficient compliance with Articles 783 and 734 


of the Code of Practice, for the plaintiff was “in possession of the act.” There Canno.ttow R.R. 


was no matter in pais to be proved. The execution of the note, its endorse- 
ment in blank, and the act of mortgage importing a confession of judgment in 
favor of the holder of the note, were all proved by authentic evidence. The 
exhibition of the note and mortgage by the plaintiff, identified him as the hold- 
er who, by the terms of the contract, was entitled to the order of seizure and 
site: . 

There are some remarks in the case of Lea v. Dearmond, 4 L., 321, and per- 
hiaps elsewhere, which would appear to be inconsistent with the doctrine we 
here lay down. The former case is not parallel in all its circumstances; but 
so far as its decision conflicts with this, it must be considered as overruled. 

The summary process awarded by the Code of Practice upon securities of 
this class, greatly enhances their value, and we are not disposed to throw any 
unnecessary impediment in the way of their free circulation in a commercial 
city. 

ein we think the doctrine we have announced was impliedly recog- 
nized in the case of the Commercial Bank v. Poland, 6 An., 477. 

The judgment is therefore affirmed, with costs. 





Virciste Hermann v. Toe New Orteans anp Carrotitron Raitroap 
Company. 


Decision in Hubgh v. The New Orleans and Carrollton Railroad Company, 6 An., 495, affirmed. 

The Statute of March Ist, 1855, (Acts of 1855, p. 271,) having been passed since the act complained 
of, can have no effect on this case. 

The assessment of damages to the wife and children from the homicide of the husband and father, 
can only be the balancing of probabilities and chances. 


PPEAL from the Fourth District Court of New Orléans, Reynolds J. 
Ogden & Leovy and Legardeur, for plaintiff. Benjamin, Bradford & Fin- 
ney and Fustis, for defendant. 
R. N. Ogden, for plaintiff : * 
Chief Justice Eustis, in Hubgh v. the same defendants, 6th An., says :— 


“But the ground on which Grotius, with whom the idea originates, places it, 
excludes all idea of its forming a part of the civil law, or being the basis of an 
action. Speaking of the indemnity to be made in cases of injury, he goes on 
to state some examples, of what the indemnity, which the party committing 
the wrong is bound to make, consists: A man who has unjustly killed another, 
ought to pay the expenses incurred for his physicians, and give to those whom 
the deceased was bound to support, as his father and mother, his women and 
his children, the amount of their maintenance, according to the age of the de- 
ceased. Thus Hercules, having slain Iphytus, paid a fine to his children, in 
order to secure more easily an expiation of his crime. A commentator of 
Aristotle says, that one gives to the wife, the children, and other dependents of 
the person slain, is given in some sort. When I speak of homicide, I mean an 
unjust homicide, that is, one committed by a person who had no right to do the 
act from which the death has ensued. If one has the right to endanger the 
life of another, however one may have sinned against charity, as in case of not 
taking to flight, he is not responsible for the death, so far as relates to the-in- 


‘demnity of which we are now treating. Besides, a price may be put upon the 





(*) A large portion of the argument for plaintiff is a reprint of the argument for the re-hear 
in i’ case, 6th An., and is therefore omitted. ing 








Carnotttow R.R. Of valuation. The author refers in a note to the title in lib. 9 of the Di 
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life of a slave, who can be sold, but the life of a free person is not suscepti 






. % 
which is the title De his gui Effunderint,” which, in case of a free man’s haw 
ing been injured by an object thrown into the street, provides, cicatricem | 
cautem aut deformitatis nulla sit estimatio, quia liberum corpus nullum a 
ostinatiosum, etc. “There is no estimate made of the scars, or deformity pro. — 
duced, because the vaiue of the body of a free man cannot be eatimated 
money.” This author did not profess to treat of “ Jurisprudence, but hee 
clared the principles of natural law, and the laws of nations, from the wri 
of the philosophers, poets, historians and orators of antiquity. He does not 
confound one with the other, and distinguishes both from the civil or municipal 
law. He, it will be observed, is obliged to consider this indemnity rather asq 
matter of gift or liberality; an affair of conscience, rather than an obligation 
of strict duty. Rutherford, in his Institutes of Natural Law, dissents from the 
opinion of Grotius, in his discrimination between the valuation of the life of g 
free man and of a slave, and thinks that in case of the slaying of either, hig 
life can be estimated according to the interest which those who survive have in 
it.” Book 1, Ch. 17, § 9. 

We have fairly transcribed the whole passage, in order to do the opinion full 
justice, and also that our comments upon it may be more easily understood, 

If this be a correct statement of the views or Grotius, it is certainly fatal to 
the plaintiff’s case. No more respectable authority could be cited, nor one 
entitled to more weight in a court of justice. If indeed he “ places it ona 
ground excluding all idea of its forming a part of the civil law, or being the 
basis of an action ;” if indeed “ he considers this indemnity rather as a matter 
of gift or liberality ; an affair of conscience, rather than an obligation of strict 
duty,” then it would seem unnecessary to enquire into the Roman law, of 
which his treatise is so full, and from which fountain of jurisprudence he drew 
so largely. But let the passage of which this quotation professes to be a trans- 
lation, speak for itself. Itis in the § 13th of chapter 17th, of the Rights of 
War and Peace. 

Exemplo hc sint. Homicida injustus, tenetur solvere impensas, si que 
factze sunt in medicos, et iis quos occisus alere exofficio solebat, puta parenti- 
bus, uxoribus liberis dare tantum, quantum illa spes alimentorum, ratione 
habita zetatis occissi, valebat—sicuti Hercules legitur Iphiti a se occissi leberis 
mulctam pependissi, quo facilius expiaretur. Michael Ephesius ad quintum 
Nicomachiorum Aristotilis: Alla kai o Phoneuthies elabe tropon tina—O garee — 
gune e oi paides, e oi suggenies tou phoneuthentos elabe tropon tina ekeino de- 
dotai. Sed et qui occisus est accipit aliquo modo. Que enim uxor ejus et 
liberi et cognati accipiunt, ipse quodammodo accipit. Loquimur de homicida 
injusto, id est, qui non habuit jus id faciendi unde mors sequitur. Quare gi 
quis jus habuirit sed in caritatem peccavirit ut qui fugere noluit, non tenebitur, 

Vitze autem in libero homine zstimatio non fit, secus in servo qui vendi 

otuit. 
" The mistake in the translation will be readily perceived; and we are con- 
vinced would not have been committed, had the original been consulted: bu 
as the original is extremely rare, we must presume that.the Judge was misl 
by some erroneous translation. 

We submit the following, as a correct and literal translation of the passage. 
The following may be for example: A man slaying another, unjustly, is bound 
to discharge the expenses, if any are contracted, for physicians, and to give to 
those whom the slain was in duty accustomed to maintain—such as parents, 
wives, children—as much as that hope of maintenance—regard being had to 
the age of the deceased—was worth: thus, Hercules is said to have made re- 
paration (paid a fine) to the children of Iphitus, slain by him, in order that ex- 
piation might more easily be made. 

Michael, the Ephesian, says, upon the 5th of the Nicomachii of Aristotle: 
“ but also the person slain receives, in some sort, for what the wife or children 
or relations of the person slain receive is, in some sort given him.” We are 
speaking of an unjust man-slayer: that is, one who had not the right of doing 
that from whence death follows. 

Wherefore, if any one may have had the right, but has sinned against chari- 
ty, as when one (being assaulted) has been unwilling to flee, he shall not be 
bound. But of life, in case of a free man, no valuation is made, otherwise, in 
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_ The quotation, from the commentator of Aristotle, is a glaring mistake. That 


was the only part of the passage, even as translated in the opinion, which c,snouson RR. 


countenanced the idea that this indemnity is a mere gift or liberality. On this 
mistake alone, is founded the assumption that Grotius treats it as a gift or libe- 
rality ; and it means exactly the reverse—it was intended to enforce it more 
asaduty. An offence, a wrong had been committed, which demand- 
ed expiation. This expiation could only be made by repairing, as far as possi- 
ble, the damage it had caused to those whom the deceased was bound to sup- 
and the idea is conveyed in this way: But also the person slain receives 
— sense, because that which is given to his dependants is, in a certain 
sense, given to him. All the rest of the passage enforces it as a duty, by the 
strongest language, tenetur solvere—is bound to pay or discharge—tenetwr dare, 
is bound to give—mulctam pependisse, to have paid the fine. These are applied 
to the case of unlawful killing. But the passage itself clearly draws the dis- 
tinction between such a case and one where the killing was justifiable, though 
contrary to the duty of charity, or a tender regard to the life of an enemy—as 
where the necessity might have been avoided by flight, but the party assailed, 
chose to stand on his legal right of self-defence. 

In the first case, he incurs the responsibility ; in the second, he incurs none, 
although he may have sinned against charity. Indeed there is a singular con- 
tradiction in the very terms employed to convey the meaning of Grotius, At 
the same time that he is represented as considering it as a mere matter of gift 
or liberality, it is said that: “Speaking of the indemnity to be made in cases 
of injury, he goes on to state some examples of what the indemnity, which the 
party aay the wrong is bound to make, consists.” Now, on the one 

nd, no man is bound to give or to be liberal; and on the other hand, no man 
who has inflicted an injury, or committed a wrong, can claim exemption from 
responsibility, and affect to be liberal. 

Such a contradiction, in a writer so generally distinguished for fluency and 
precision, can only be ascribed to that confusion which is the constant hand- 
maid of error. 

We must believe there is some ambiguity in the sentence in which the judge 
would seem to say, that the “idea” that indemnification is due in eases of 
homicide, originated with Grotius. It was familiar to the people of remote an- 
tiquity. Grotius flourished in the seventeenth century, and died in 1645. His 

at master piece, this treatise de jure belli et pacis, was therefore modern. 
fn that treatise, and near the place from which the quotation is made, Grotius 
cites a treaty between the English and the Danes, in which it is stipulated that 
if an Englishman should kill a Norwegian, or a Norwegian an Englishman, 
each King bound himself, respectively, to take such measures as that the heirs 
of the deceased should obtain just satisfaction, and that he who had killed him 
should pay them the indemnity ; and this fine or indemnity is supposed to be 
the weregild of the ancient Saxons. But the learned Grotius deduced, as the 
court justly says, the principles of natural law, and the laws of nations from 
the writings of the philosophers, poets, historians, and orators of antiquity. 
From none of the ancient poets did he draw more largely than from Homer, 
and he must have seen this “idea” emblazoned on the shield of Achilles, as 
a faithful picture of a still earlier age. Pope thus renders the passage : 


* Two cities radiant on the shield appear 
The image one of peace, and one of war. 
Here sacred pomp and genial feast delight, 
And solemn dance, and hymenial rite ; 
Along the street, the new made brides are led, 
With torches flaming, to the nuptial bed ; 
Through the fair streets, the matrons in a row, 
Stand in their porches and enjoy the show— 
There in the forum swarm a numerous train 


The subject of debate, a townsman slain : 

One pleads the fine discharged, which one denied ; 
And bade the public and the law decide— 

The witness is produced on either hand, 

For this or that the partial people stand— 

The appointed heralds still the noisy bands, 

And form a ring with sceptres in their hands, 





ett: R.R. The reverend elders nodded o’er the case ; 
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On seats of stone within the sacred place, 






Alternate each the attesting sceptre took, 
And rising solemn each his sentence spoke, 
Two golden talents lay amidst, in sight, 

The prize of him who best adjudg’d the right.” 


Now supposing it to be true, as stated in the opinion, that this author did not 
profess to treat of jurisprudence, but merely deduced the principles of natural 
law, and the laws of nations from the writings of the philosophers, poets, histo” 
rians, and orators of antiquity, not confounding one with the other, but care. _ 
fully distinguishing both from the civil or municipal law; yet here was aq 
example before him, both of the recognition of this indemnity as a civil obliga: ; 
tion, and of its actual enforcement in a court of justice. Strange indeed, the 
would it be, if Grotius really had placed it on “ any ground, excluding all 
of its forming a part of the civil law, or being the basis of an action.” § 
if he had indeed treated this indemnity as “‘a matter of gift or liberality, an 
affair of conscience, rather than an obligation of strict duty.” But such is far” 
from being the case, and we regret to be forced to say that all these views of 
his doctrines are, as we respectfully contend, totally erroneous. Grotius cer.” 
tainly did treat of jurisprudence, not only in its application to States and Em 
pires, but to individuals, their rights and their obligations. His writings are 
and have always been quoted by lawyers in courts of justice. ” 

The title of the ver chapter 17th, of book 2d, quoted by the court, is, de 
damno per injuriam dato, et obligatione quee inde oritur. “Of the da " 
done by an injury, and of the obligation thence arising. This chapter is dive " 
ed into 22 paragraphs, in which the subject is treated in its natural order, and — 
as a practical legal question. It is unnecessary to quote the original, in this” 
argument; and I shall, instead of giving my own translation, use an approved 
one made in 1715, by an association of scholars in London : a 

§ 1. We have already shown, that a “man may have,a right to a thing” 
three several ways: either by contract, by injury done him, or by law. xi 
contracts we have fully treated. Let us now come to the right, which arises” 
by the law of nature, from an injury received. We here call any fault or tres- ° 
pass, whether of commission or omission, that is contrary to a man’s duty,” 

either in respect of hiscommon humanity or of his particular quality or station, ” 
an injury. From such a fault or trespass, there arises an obligation by the law © 
of nature, to make reparation for the damage, if any be done.” ry 

The provisions of our own Code are almost identical with this. It will be” 
seen in the further development of the principle in this chapter, that Grotiug 
not only does not, as it is erroneously supposed, consider the indemnity in case — 
of unjust homicide as an imperfect obligation, from which no civil action can” 
arise, but that he most clearly enforces the very reverse. In the second para- 
graph, he says, “the word damnum, damage, probably derived from demo, to” 
take away, is when a man has less than his right, whether that right be merely 
from nature or some superadded human act—such as property, contract, or 
law. A man’s life is his own by nature, (not indeed to destroy, but to preserve 
it,) and so is his body, his limbs, his reputation, his honor, and those actions 
that peculiarly belong to him as a man.” He then clearly distinguishes the ~ 
obligation arising from this damage or injury to a right from imperfect obliga- 
tions; “but from a mere aptitude or fitness, which is less properly called a 
right and rather belongs to distributier justice, arises no true property, and 
consequently no obligation to make restitution, because a man cannot call that 
his own, which he is only capable of or fit for.” ‘“ For,” as Aristotle observes, 
“he does not transgress the rules of justice, who out of tenaciousness refuses 
to relieve a poor man with his riches.” He further illustrates the principle, that 
the obligation to make restitution is founded on the violation of a right; “a 
citizen, not unqualified, although he has no proper right to a place or office, yet 
the right of being a candidate truly belongs to him, and if he be hindered, 
either by force or fraud, from exercising this right, he may require satisfaction, — 
not according to the full value of the place, but the uncertain damage he sus- 
tained thereby.” 

“He has the same right to sue for satisfaction, to whom a testator would 













have left a legacy, but by force and fraud was hindtred. For to be qualified 
to receive a legacy, is a certain right, and consequently to deprive a testator of 
his liberty of bequeathing it is an injury.” 
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In the 9th paragraph, it is laid down, that “he that doth not dissuade when 


he ought, or conceals the fact when he ought to have discovered it, is liable in Cannousron RAR. 


damages. In all which cases, the word ought, has only respect to that right 
which is properly so called, and is a part of commutative justice, whether it 
arises from the law, or from any quality in the person. For if it be due only 
the rules of charity, the omission of it is indeed a sin, but does not ob! 
to make reparation, which, as before said, arises only from right, p ly 
called.” 

= the 12th paragraph, it is stated, that “he that is bound to make repara- 

tion for the fact, lies under the same obligation in regard to its consequences. 

In one of Seneca’s controversies, this question is handled, in an instance of a 

tree set on fire, whereby a house was burnt; when he gives us this as 
his opinion upon it. Although you were unwilling to have done part of the 
injury, yet you are bound to make reparation for the whole, as much as if you 
had intended it. For he ought to have been unwilling as to the whole, who 
would excuse himself through ignorance or unwittingness. Ariarthes, King of 

docia, damming up, through wantonness, the passage of the river Mele- 
neg, forced its waters out of their channel, whereby they so swelled the river 

Euphrates, that it swept away part of the Cappadocian lands, and did great 

damage to the Galatians and Phrygians, whereupon the case being referred to 

the Romans, he was adjudged to pay 300 talents damage.” 

Having thus explained the general principle, Grotius proceeds to state several 
fnstances of its application. Let it be borne in mind that he had explicitly de- 
clared that the obligation to make reparation for the damage caused by an in- 

“ey, arises only in cases of the violation of a right: where the party injured 
less than is his right, or is deprived of something which belongs to him 
absolutely ; and that in order to remove all doubt, he had also declared that 
this obligation did not arise from the breach of any of those duties which are 
i upon us only by religion or humanity—as charity, benevolence, grati- 
tude and the like. And let it be also noticed, that each and every instance he 
now enfimerates, is one of a violation of what he had already classed as a right, 
and that in almost every instance he indicates the measure of the damages or 
reparation, and the standard of estimation.—§ 13, Ezemplo hee sint. Take 
these instances that follow, as examples: he that kills a man unjustly, is bound 
to pay all expenses which may have been incurred for physicians or surgeons, 
and to give to those whom the person slain was from his relation accustomed 
to maintain—such as his parents, wife and children—so much as their hope of 
that maintenance was worth, regard being had to the age of the person slain. 
$14. He that maims another, is obliged in like manner to pay for his cure 
and to make him satisfaction for the loss of his limb, because he is hereby ren- 
dered incapable of getting so much by his labor as he might otherwise have 
done. Several other injuries are cited, in which reparation may be required, 
and among them, assault and battery, slander, theft and robbery, procuring a 
contract or promise, by force, fraud or unjust, terror. 

It is nowhere intimated that the case of unjust homicide stands on a different 
footing from the other cases. The obligation to make reparation in damages 
and in money, is treated in every case as a civil obligation which may be en- 
forced, and is deduced from this general principle, viz: “that from any such 
fault or trespass, there arises an obligation by the law of nature to make repa- 
ration for the damage, if any be done.” A principle which is identical with 
that embodied in our Code. We have then the authority of Grotius for assert- 
ing that an action of damages for unjust homicide, is fully warranted by the 
Articles 2294 and 2295.of our Code; and it will be recollected that we have 
no “special statute,” other than those provisions authorizing actions of slan- 
der, false imprisonment, assault and battery, and the like. 

The opinion also says: ‘“ Rutherford, in his Institutes of Natural Law, dis- 
sents from the opinion of Grotius in his discrimination between the valuation 
of the life of a free man and of a slave, and thinks that in the case of the slay- 
ing of either, his life can be estimated according to the interest which those 
who survive have in it.” Book 1, c. 17, § 9. 

‘The views of Rutherford seem to us to be clearly correct. He says: “ Gro- 
tius here distinguishes between the murder of a free man and the murder of a 
slave. The life of the former cannot, he says, be reckoned in settling the 
damage done by his death, because no person has any claim to it but himself; 
but the life of the latter is to be reckoned, because, if the slave had been alive, 
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Hemuss § =the master might have sold him, and consequently his life itself is of value % 
Cannouszox BR. the master. But if we observe that the life of the slave can no vite we thal 
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looked upon as the master’s property, than, as he had an interest in it, we 4 
find that there is no occasion for this distinction, since, as far as the rela‘ ct 
of a free man had an interest in his life, the person who murdered hi re 
obliged to make them reparation, So that in either case, in settling the dam. 

ages, the life of the deceased is estimated according to the interest which those 
who survive him might have in it.” ds 

We rely ourselves on Rutherford to show to this court more fully, if need 
the true doctrine of Grotius on this subject. His work is one of sta 
authority, and is the substance of 2 course of lectures delivered in an En, 
University on Grotius de jure belli et pacis. In this particular chaptcr, w 
is on the subject of reparation for damages done, he shows how carefully 
tius had distinguished between those imperfect rights, the violation of which 
no foundation for dc manding reparation, and those perfect rights, for a violatis 
of which a civil obligaticn to repair them arises, and may be enforced by 
civil action. He also shows that Grotius classes this among the perfect ri 
to be vindicated by an action. 

In the very paragraph quoted in the opinion, he says: “ Grotius has applied 
these general rules concerning reparation to several particular instances, 
who kills another unlawfully is obliged to defray such expenses as the person 
killed may have been at in endeavoring to have his wounds cured. He 
obliged, hkewise, to make amends to those who had a right to be maintaj 
by the deceased, such as his wife, his childien, cr his parents, according to the 
value of what they might have expected to receive from him, considcring hig 
age, his fortune or his «mployment. It may, perhaps, be questioned whether 
they had a strict right to such maintenance or other benefits as they might 
have received from the deceased; and if they had not, it may be asked, what 
restitution can be due for the loss of that maintenance or of those other bene 
fits? But to this we answer, that however they might have been rae. 
in their expectations, yet the expcctation itself was their own, and it is a rea 
injury to take it from them. All, therefore, which can be proved from this ob- 
jection, is no more than we allow, that the reparation is to be estimated, not 
according to the worth of their maintenance or of their probable benefits, but 
according to the worth of their expectations.” 

The Chief Justice proceeds (6 An., 510): “It is understood that the ih 








action is founded upon the direct injury to themselves by the death of Bu 
from the causes allegcd in the petition, and is not attem, iced to be maintai 
as a right transmitted to them through the deceascd. The right of action 
claimed on the same ground on which it has been allowed in France, the ane 
cles of the Codes of that country and of Louisiana being identical, which pro- 
vide that every act whatever of man, that causes damage to another, obl 
him by whose fault it happened to repair it. (Code Napoleon, 1888; Lt, 
2294.) A very thorough consideration of the subject brought us to the 
clusion that the interpretation and application of the Article 1382 of the Code 
Napoleon, adopted by the Court of Cassation, in relation to the -responsibilil 
of the siayer to the widow and heirs of the deceased, were not consistent wi 
our jurispredence, and consequently inadmissible.” 

Now, under these admissions, it would seem to be incumbent on the cara 
Judge to point out in what respect and for what reasons the interpretation 
application by the Court of Cassation of so important an Article of the Code 
Napoleon, frem which ours is literally copied, is “ not consistent with our jurig- 
prudence, and consequently inadmissible.” 

That our Supreme Court has always accepted assistance from the Court.of 
Cassation, and from eminent French jurists, in the construction and application 
of Articles of our Code, similar to those of the Napoleon Code, is well known, 
and is admitted in this opinion. It bas also exercised full independence, and 
rejected such authority when our own jurisprudence differed. But it is belicved 
no case has ariven in which it has rejected such authority without being able 
to show, either that there was something opposed to it in our jurisprudence, or 
that their reasoning was fallacious or unsound. Jn this instance there wasa 
peculiarly strong ncessity for showing this dissimilarity, because it was not 
doubted that an action for damages for the killing of a slave, a human being, 
was, under this very Article, sanctioned in Louisiana. In the very volume con- 
taining this opinion is found the case of Carmouche v. Bouis, p. 95, in which 
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of negroes, the field having been previously visited by such trespassers; 
and while on the watch, the son saw a gang of negroes mounting the fence to 
enter the ficld, and wounded one of the negroes, so that he died; that both 
father and son were liable to the owner for the value of the negro, and that it 
was immaterial whether the slave was wounded carelessly or intentionally. If 
the son fired without taking aim, and in pursuance of the instructions of his 
father, to frighten the negroes, he must have fired carelessly, and is responsible 
for the injury ;” and the court relies on Article 2295, one of those on which we 


case of Bibb et als. v. Hebert, 3 An., 132, is referred to in this decision, 
In that case, Chief Justice Eustis said: “ We do not think the killing of the 
slave in the act of committing larceny within the enclosures of defendant was 
necessary for the defence of his person, his family, or even his property, and 
consequently was not justifiable, and that he is bound to pay the owner for his 
loss by reason of his death.” 

The reason given in the opirion why the interpretation of this Article by the 
Court of Cassation is inadmissible here, is that the system of laws prevailing 
in Louisiana is materially different from that prevailing in France. In proof of 
this supposed difference, it is said that our laws were d:rived from Rome and 
from Spain, and not from France. That although the Article of oar Cole was 
copied literally from the Napoleon Code, it merely embodied a principle well 
known in the Roman and the Spanish laws, and was enacted at a time when 
the Spanish law was the law of Louisiana, that they can fiad no trace of such 
an action in the Roman or Spanish laws. That various customs prevailed in 
the different territories of France before the empire of the Code which “sought 
to make a compromise, as it were, between the customs and the Roman law.” 
This, surely, does not prove the difference. [t is well known that the laws, 
both of France and Spain, were mainly derived from the Roman law. This 
very Article, (1382) this opinion tells us, was found in principle and even in 
terms both in the Roman and Spanish laws. It was, therefore, necessary to 
show that there were limitations affixed to it in Spain and in Rome, which have 
been disregarded in France, but which are binding with us. Jadge Rost’'s 
views would seem to be the more logical, when he says: “The dispositions of 
Article 2294 are fo.ind in the Roman and Spanish laws, so far from being new 
legislation, that Article embodies a general principle as old as the science of 

isprudence itself, and it must be understood with the limitations affixed to 

by the jurisprundence of Rome and Spain.” p. 497. What were those dim- 
itations? ‘That is precisely what it is incumbent on any one to show who con- 
tends that it should receive a different interpretation here from what the most 
enlightened jurists have given it in France, when it is conceded that both 
countries derive it from Rome, and as the principle itself, without limitation, 
would embrace such an action. Neither of these opinions mention any such 
limitation, nor do they undertake to say positively that no such action -was 
allowed in Rome or in Spain. The language is peculiar: “It is certainly in- 
cumbent on the plaintiff to show that, under our laws, the death of a free per- 
son can be the ground of an action of damages. That as a general principle, 
no such rule prevailed under the Roman law, we think, may be affirmed. If 
it existed, it has escaped the research of Gibbon and Makelday.” “Par be it 
from us to undertake to state affirmatively that any given text is not to be found 
in the mass of matter composing the Corpus Juris Civilis, Finding no rule laid 
down in any of the elementary writers on which the action could be maintained, 
and bearing in mind the principie so frequently recognized in the Digest, that 
the life of a free man cannot be made the subject of valuation, we thought that 
an action of this kind could not lie undér the Roman law.” “We can find no- 
thing in the laws of Spain which authorizes this action, or which presupposes 


‘any such right of action to exist, and are satisfied that, as a general rule under 


both systems, actions for injuries to the person are strictly personal ; and that 
there is no recognized principle in either on which the plaintiff's action can be 
maintained.” p. 510. 

But let us go to better authorities on this subject that the Compendium of 
Makelday, or the condensed chapter of Gibbon. They both, however, speak 
of the principle on which such an action is founded. Gibbon says: “The 
general duties of mankind are imposed by their public aud private relations ; 


it Was decided by the same court that where “one of the defendants, the father Hamas 
hon other, had directed the other to guard the sugar cane field from depre- Cannouron Bu 
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Heamasx but their specific obligations to each other can only be the effect of, one, a pro 
Qannout0x B.R. mise; two, a benefit; or three, an injury. And when these obligations 
ratified by law, the interested party may compel the performance by a judigial — 
action.” 4th vol. c. 44, p. 287. And again: “Nature and society imposes the | 
strict obligation of repairing an injury; and the sufferer, by private injusticg, - 
acquires a personal right and a legitimate action.” ae 
e Roman and the Spanish laws, cited in this opinion, show the application a 
of this principle to cases of homicide, both in Rome and in Spain. As to Rome, 
the opinion says: “The Acquillian law gave actions for injuries done by ats 
and certain animals, which it mentions by name. The title, de his gui 
derint vel dejecerint, thus provides for the case of a free man killed by 
thing being thrown in the public way from a building. If it is a free man 
has been killed, damni cestimatio not fit in duplum, quia in homine libero 
corporis cestimatio fieri potest; but in this case the fine is of fifty pieces of 
ff., lib. 9, tit. 3. $3. The law de suspensis is to the same effect, and had for its 
object the prevention of accidents in the public way. They were penal la 
and the special provision they contain are rather in affirmance of the non-exist 
ence of the principle which would give an action to the heir for damages caused — 
by the death of his ancestor.” Now this passage intends to convey the i 
and indeed it almost expresses it in terms, that these two last laws authori 
merely criminal presecutions, and not civil actions for damages, and that the 
express provision for one is a strong negation to”the other as to which they arg 
silent. r 

In this there is great error. To show it, we need go no further than the 
authority of Merlin in the passage cited in this opinion, where he gives conclu 
sions, as the Imperial Attorney General, in the case of Mitchel v. Reynier etak 
“Every one knows,” seys Merlin, “that in the Roman law, the word accusator 
answers to what we call plaintiff (plaignant) or civil party (partie civile), 
Every one knows that in the Roman law the prosecution of crimes was not ree 
served, as among us, to the magistrates, and that it belonged to all private ine 
dividuals.” Merlin Rep., Reparation Civile, § 2, 3, bis. 

Under the Acquillian law, the owner of an injured slave might not only bring 
his civil action, but prosecute criminally. Brown’s Civil Action, vol. 1, p. 
speaking of this law, de his qui effunderint, etc., this author says: ‘‘The next 
kind of trespass which the civil law especially dwells upon, is the careless throw: 
ing or pouring down (though without mischievous design) of any thing, where 
by damage is occasioned to the person, goods or clothes; and here it is minute ia 
ascertaining whether the owner of the house or his tenant inhabiting therein, or 
the occasional sojourner, or the immediate agent where many dwell in the same 
house, shall be liable to the penalty recoverable for the negligent precipitation of 
the instrument of mischief. This penalty, if damage was done only to the 
property was double the estimate of the damage done. If the person was in 
jured, the penalty of accidental homicide was ascertained by law at tifty aurei; 
that of wounding was left to the discretion of the judices; but the law was ex- 
tremely liberal in valuing the lost time and labor of the man who was thus 
perpetually rendered unable to work, since it estimated his life at an hundred 
years, the utmost extent of probability.” Vol. 1, p. 408. , 

The edict of the Przetor, referred to in the opinion, is as follows: “ Praetor 
ait de his qvi dejecerint vel effunderint ; unde in eum locum, quo vulgo iter fiet, 
vel in quo consistetur dejectum vel effusum quid crit, quantum ex ea re damnum 
datum factumve erit, in eum qui ibi hebitavert, in duplum judicium dabo. Si 
eo ictu homo liber perisse dicetur quingua gento areorum judicium dabo. Si 
vivit nocitumque ei esse dicetur, quantum ob eam rem cequum judici videbitur, 
eum cum quo agitur, condemnari, tanti judicium dabo.” Dig., hb. 9, tit. 3. 

On this Ulpian comments: “Summa cum utilitate, id Praetorum edixisse, 
nemo est, qui neget: publice enim, utile est sine metu et periculo per itenera 
commeari.’ 

Which may be rendered: That this edict was of the highest utility no one 
denies, for it is of public utility that the highways may be traveled without 
fear ordanger. - 

It will be seen by looking into the commentators, that this edict applied not 
only to cities and villages but also to all places where people were accustomed 

pass. 
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in his commentary on the Pandects and on this edict, lib. 9, tit. 3—de 
his qui effunderint vel dejecerint, says: © 
“No. 1. Non privatim modo, sed et publice interest, ut tuta, et sine damni 
commiantibus via set. L. 1, § 1, ff. 12. Tuta vero non est, si quid illic 
tur aut effundatur, ponatur aut suspendatur, ex quo contingere loesid 
quo de re, edictum pretoris ad viaruar securitatem propositum est, in 
divisum partes. ’ 
Which means: That it is important, not only to individuals, but to the whole 
that the public highways should not only be safe but free from the ap- 
prehension of injury. But they would not be safe if anything was thrown or 
, placed or suspended upon them, from which injury might happen, 
one edict of the Preetor, respecting the security of highways, was pro- 
mulgated, divided into two parts. 
»On this edict Ulpian further conrments : 
. $4. Heec in factum actio in eum datur qui inhabitat, etc. 
»$6. Sed cum homo liber periit damni estimatio non fit in duplum: quia in 
homine libero nulla corporis sestimatio fieri potest, sed quinquagenta aurforum 
condemnatio fit. 

That is; Fhis action for the injury is given against the person who inhabits 
the house. 

But if a free man is Killed, the estimation of the damage is not made in 
double, because no estimation of the body of a free man can be made, but 
judgment is rendered for fifty aurei. 

is action, it will be seen on consulting the commentators, resembled the 
English gui tam action. It might be brought by any one. If the freeman, 
who was injured, survived, he might bring it at any time. If another wished 
to bring it, he must do so within the year. But among several persons claim 
ing this action in case of the killing of a free man, it must be given to him 
whose right is the best, or who was related to the deceased by affinity or con- 
sanguinity. The words of Ulpian are > 

“Dummodo sciamus, expluribus desiderantibus hanc actionem ei potissimum 
danri debere, cujus interest; vel qui acfinitate cognationere defunctum con- 
tin it.” 

Voet, in his commentary on this edict, says (§ 4, lib. 9, it 8) de his, ete: 

“Quod si homine libero per dejectionem vel effusionem nocitum sit, cuivis 
quidem expopulo intra annum popularis actio datur, sed lceso ipso in perpetuum, 
ad impendia in curationem facto, et zstimationem operarum quibus lzesus caruit 
ét in posterum cariturus est, nulla cicatricum, deformitatis, dolorisive habenda 
ratione.” 

Si liber homo inde perierit ad quinquginta aurios actio in factum comparata 
est, eaque annalis et popularis:—Dummodo sciamus, ex pluribus desideranti- 
bus hanc actionem ei potissimum dari debere, cujus interest, vel qui affinitate 
cognationeve defunctum contingit. 

These last are the exact words of Ulpian, already quoted. Voet then im- 
mediately adds: ut tutu uxoris, liberis, quos etiam hodie non prascise ad 
aureos quinquaginta agere obtinuit, sed ad id, quanti judicii videbitur ob vic- 
tum, quem occisus potuissit iis probabiliter praebere. Groenewegen, et Parens 
p. mem. Paulas Voet, add § 1, Instit. de obligat. qua quasi ex delicto mem. 2, 
Qualis eteam hee petendo, non videri se gessisse pro herede, dicetur plenius, 
tit. de acquirer vel omit. heered. 

From this it is seen that Voet mentions the wife and children as those stand- 
ing nearest to the deceased and as best entitled to the action, and that when 
he wrote they were not limited in their demand to fifty aurei, but might re- 
cover so much as might appear to be just and equitable, on account of the 
support which the deceased could probably have afforded them. ‘These cita- 
tions might be multiplied, but it has been sufficiently shown that in Rome a 
civil action was given for the killing of a free man, in which those nearest to 
him, as his wife and children, were preferred, although the recovery was limited, 
and that in Holland, whose jurisprudence was drawn from Rome, the restric- 
tion of the claim to fifty aurei was abandoned and a more rational rule substi- 
tuted. It is sufficient for our purpose to show that the principle was applied 
in Rome to the case of the killing of a free man. Having fully shown it, then 
there is nothing in the Roman law to prevent the application of the principle 
here to the case of the killing of a free man. If in this case the claim of the 
wife and children was for fifty aurei, it would be in exact conformity with the 
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Heamayx Roman law. Our law makers have not thought proper to prescribe any 
Cannoucron B.R. limitation, but have left it as in all other cases of damages for offences or quaah 
offences, to the discretion of the Judge and jury. C. C. Art. 1928. oy 
As to the Spanish law, the 25th law, tit. 15, Partida seventh, is evden - 
taken from this edict; it is as follows: ee 
Ley xxv.—Como el que echare de su casa huessos, 0 estiercol, en la 
deue pechar el dafio que fiziere a los que passaren por y. be 
Echan los omes a Jas regadas de las casas donde morau, de feura en la 
agua, 0 huessos, o otras casas semegantes; e magur aquellos que las echast wll 





Lest retee 


lo fazen con intencion de fazer mal, pero si acaesuesse, que aquello que 
echassen fizies:e daiio, o en paiiox, or en ropa de otras, tenudos son de: 1818 
pechar doblado los que en la casa Moran. E si por auentura, aquello que ju 
echasse motasse algun ome, tenudo es el que mora en la casa de pechar ceneq. T 
enta marauedis de oro; la meytad a los herederos del meurto, e la otra m as ¢ 
a la camara del Rey ; porque son en culpa, echando alguna cosa en la calle pog A 
do passan los omes, de que puede renir dafio a otri. E si muchos omes moray men 
sen en la casa, donde fuesse echada la cosa que fiziesse el daiio, quier fuessg Cou 
suya, 0 la tuniessen alogada, 0 emprestada, todos de so vuo son tenudos de Mic 
har el dajio, si non sufriessen ciestamente qual era aquel por quien ting, dan 
ero si le sufriessen, el solo es tenude de fazer emienda dello, e non los otrog sibl 
E si entre aquellos que morassen cotidianamente en la casa, oniesse alguno que 3 
fuesse huesped, aquel non es tenndo de pechar ninguna cosa en la enuenda had 
del daiio que assi acaesciesse ; fueras ende, si el niesmo lo oniesse fecho. to 
It will be seen that in the English translation known as Moreau & Carleton’s gcie 
Partidas, an important part of this law is omitted. It is this: “and if by age 
chance something thus thrown out should kill some man, he who dwells in the wh 
house shall be bound to pay fifty gold maravedis; the half to the heirs of the frot 
man killed, and the other half to tse treasury of the king.” vi sole 
The case of the barber, referred to in the opinion, also shows the appliem ant 
tion of the principle in Spain to a civil action of damages, for the killing of @ ant 
freeman. See Law 27, tit. 15, Partida 7, most of which was omitted in the , Re 
: translation of Moreau & Carleton. 18 
We quote a part of the note of Gregorio Lopez on this law : gu 
“ Barbitonsor exerceat officium suum in locis separatis non publicis. Et si go" 
alicujus culpa damnum dedit, dum exercebat officium, tenetur occassionang cor 
damnum ad illud ; si autem sequatur mors, ad damuum, et etiam ad homicidii acl 
nam,” etc, we 


Partida 7, tit. 9, law 21—“ Whoever receives a wrong or injury, may de 
mand reparation in either of the two following ways—at his option. The first, 
by causing the party who docs the injury, to make amends in money ; the 
second is by criminal prosecution, praying that the Judge inflict upon the 
wrong-doer such punishment as, in his discretion, he shall think he deserves, 
And one of these actions destroys the other, inasmuch as when once the party 
injured has selected one of them, he cannot abandon it and have recourse to 
the other.” By law 11, Ibid—When a man is sik, of the disease of which he 
died, and in that condition is wronged, his heirs after his death may sue for 
damages for the injury done, both to him and them. And so by the 13th law, 
if creditors “ detain the body of a dead man or refuse it burial, or dishonor 
or if one maliciously defame the memory of a person deceased, his heirs 
demand reparation therefor in the same manner as if the words had 
uttered against themselves, because in law the deceased and his heirs are con- 
sidered as but one person.” And by law 23, the heir may demand reparation 
for injury done to the person from whom he inherits, if the deccased had insti- 
tuted a suit therefor, before he died, and issue had been joined upon the same. 
Or if the injury had been done to the deceased while he was afflicted with the 
infirmity of which he died, or if the injury or wrong was committed after his 
death. 7 Partida, tit. 15, law 3. “He who causes damage, shall make repa- 
ration therefor, to the person who received it—whether it had been done 

: himself or by his command or advice, or had happened through his fault.” 

From these citations it will be seen that it was not a rule in the Spanish nor 
Roman laws, to the extent intimated in this opinion, that actions for injuries to 
the person were strictly personal. See also Domat of Hs. and Ex. in gen. tit, | 
1, sec. 10. 

"In aid of the argument, that the construction put upon Art. 1382, by the 
Court of Cassation, cannot afford a safe guide to the courts of Louisiana, ‘be- 
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« the opinion, quotes Merlin, “in giving his conclusions before the Court Gucci 
al tn the case of Michel Reynier et als., respecting the Art. 1382 of »* 
Napoleon, which is identical with the Art. 2294 of our Code. Mérlin 

cerbo Rep. Civ., § 2, 3 bis. 6 An. 511. 

An examination of the case referred to, and the circumstances under which 
Merlin used the expressions quoted in the opinion, will show, we think, that 
instead of supporting the supposed difference between the jurisprudence of 
Rome and France, it proves their exact conformity with each other. 
~ Michel \ad instituted his suit, making himself civil party (partie civile) in 
1812, against Reynier, Boissiere and Guille, accusing them of forgery, to his 

ury. 

a were acquitted, and in their turn sued Michel, each for 600,000 francs, 
as damages for his false accusation. 

Michel was condemned by the jury to pay these damages, and after judg- 
ment rendered, an appeal was taken; and the principal question before the 
Court of Cassation, as stated by Merlin was, whether from failing in his suit, 
Michel must necessarily be considered as having acted, in accusing the defen- 
dants, with such rashness, imprudence, and negligence, as to make him respon- 
sible to them in damages. 

Merlin says: ‘‘ No; because he might, notwithstanding their acquittal, have 
had very good reasons for prosecuting them. He may have been determined 
to do so, by reasons which would have determined the most cautious and con- 
scientions man, and, in that case, no reproach can attach to him, and no dam- 

be demanded.” Then he says, as quoted in the opinion, “ the principle 
which is written in the Article 1882 of the Civil Code, is not new. It is drawn 
from the natural law; and long before the Civil Code, the Roman laws had 
solemnly proclaimed it; long before that Code, the French laws had recognized 
and assumed it.” He then proceeds: “ Well then, did the Roman laws and our 
ancient jurisprudence, attach of full right to this principle, the consequence which 
Reynier and Boissiere pretended now to derive necessarily from the Article 
1882 of the Civil Code. No, and very far from it. The Roman laws distin- 
guished three cases, where the accused failed in his action: one where he was 
convicted of having accused falsely and knowingly: another where he was 
convicted of having accused rashly (temerairement); a third, where he was 
acknowledged to have had just reasons for accusing, although his accusation 
was rejected for want of sufficient proofs.” 

“In the first case, the accuser suffered the public punishment denounced by 
the law, Remnia, against calumny. In the second case, the punishment for 
calumny could not be afflicted on the accuser. But then there remained to the 
accused, who had been acquitted, a private action actio injuriarum against the 
accuser convicted of rashness, and he was condemned to pay damages. In 
the third case, the accuser was protected, not only trom the public punishment 
of calumny, but even from all actions of damages.” 

Merlin, after citing several texts of the civil laws, proceeds: “ Let it not be 
said that these decisions of the Roman law are only applicable to officers of 
the public ministry. Every one knows that in the Roman law, the word aeceu- 
sator, answers to what we call complainant, (plaignant) or civil party (partie 
civile); every one knows that in the Roman law, the prosecution of crimes was 
not reserved, as with us, to the magistrates, and that it belonged to all private 
individuals. As to our ancient jurisprudence on this matter, it is necessary to 
its correct knowledge, that we should fix our attention upon two different 
epochs—that which preceded the ordinance of 1670, and that which com- 
= menced with the ordinance. Before the ordinance of 1670, our ancient juris- 
prudence was absolutely chalked out (calguée) on the decisions of the Roman 
law, which we have just recalled to memory. If, ike the Roman law, it pun- 
} ished hy a public penalty the accuser whose accusation was judged calumni- 
ous; if, like the Roman law, it punished with damages the accuser, whose ac- 
cuxation was judged not calumnious but rash (&méraire); like the Roman 
Jaw, also, it freed from all responsibility the accuser whose accusatior, although 
, rejected for want of sufficient proof, had been prompted by just causes,” 

We think it has been shown, that there is no such dissimilarity between the 
jurisprudence of Louisiana and that of France, as this opinion endeavored to 
establish. That far from having bad their origin in the customary laws of 
France, the article of the French Code, and its “ application and interpretation by 


the jurisprudence of the two countries in regard to it are materially dif-  Haamams 
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the Court of Cassation,” can both be traced to Rome. That even in F 


tation founded on an artificial maxim, which can have no controling author 
with us, j 

For the laws of Scotland on this subject—we refer to Erskine’s Instit, te 
(by Ivory); Bell’s Principles of the law of Scotland; The Dictionary of Da 
cisions, under the head Reparation. ‘To show how this subject is viewed’ 
England, in relation to the statute 9 and 10 Vict., we refer to Blake vy, Tip 
Midland Railway Company, 10 Eng. Law and Equity Reps. 448. This cage” 
shows that the Court of Queen’s Bench, considers the loss and injury sustained _ 
by a widow and children, by the death of the husband and father, as suscep | 
tible of pecuniary estimate. ge 

As to the argument of the presumed general opinion of the bar, that no 
such action can be maintained, drawn from the fact, that up to the cage, 
Hubgh, no such a suit had been brought—it will require but brief notice— 
seems to be a very forced conclusion. The fact that no such suit had 
brought, might easily be accounted for, without presuming any such “ uni 
understanding of the bar.” It is only of late years, and since the int 
tion of railroads, that the necessity of such a remedy has been forced 
the public attention in this country and in England. But granting to this @ 
gument its utmost weight, it will only prove, that if indeed our laws do aut 
the action, the bar has labored under a general mistake. The probability is, tha 
the subject had never engaged, to any extent, the inquiries of the bar; and 
would be more satisfactory to know what their opinion is now, since 
attention and researches have been attracted to it. 

Lord Chief Justice Pratt, in answer to an objection of novelty, said : 7 

“Torts are infinitely various; there is nothing in nature which may not be 
an instrument of mischief; and the special action on the case was introd 
because the law will not suffer any injury without affording a remedy, and — 
there must be new facts in every special action on the case.” e4 

Justice Ashurst said: +a 

“ That when a case was only new in instance, and the only question ison — 
the application of a principle recognized by law to such new case, it willbe — 
just as competent to courts of justice to apply the acknowledged principle to — 
any case which may arise two centuries hence, as it was two centuries ago,” _ 

The late Supreme Court declared: “That it was equally the boast of our 
law and the English law, that there is no right without a remedy, and now 
without adequate redress.” If then, under this Article 2294, no action can be 
allowed in this case, it can only be because the act complained of cannot cause . 
damage, or wrong and injury to the widow and children, and is as to them 
damnum absque injuria ; a conclusion which this bonorable court would not 
adopt. 

It being evidently impossible in any Code to provide specific rules for every 
case: our Code, Article 21, provides, that “ in civil matters, where there ig ne 
express law, the Judge is bound to proceed and decide according to equity, 
No suitor then need go unredressed. ‘To decide equitably, an appeal is ie 
made to natural law and reason, or received usages, where positive law is 
silent.” The concurrence of mankind in different ages and countries, is re 
garded as the highest evidence of what is natural law and reason. There has 
been such general concurrence, in regard to the right of relations to claim 
damages for homicide, in all nations and ages of which we have records. , 

From the earnest manner in which this action has been opposed, it might be 
supposed that it was a legal heresy—an innovation fraught with mischieh 
“ The present state of things on this subject,” says this opinion, page 514, it 
would not be proper to disturb for light reasons, or, for anything short of a 
clear and decided command of the law.” 

And what is the present state of things? Let the numerous steamboat and 
railroad disasters—launching hundreds of human beings into eternity, and 
filling the land with mourning—answer the question. Let thisopinion answer 9 
it, when it says—page 509—“ The frequency, of late, of deplorable accidents 
of this kind, has created a general sentiment of indignation against those who, 
by their neglect or recklessness, are the causes of so much suffering among 
the relatives of the unifortunate victims. The impression that they ought to 
be indemnified, results from a sense of justice which all right-minded men 
must acknowledge.” 
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nce has proved that this crying evil cannot be corrected by thecrimi-  Hanmaxs 
tion of subordinate agents; and that the only plan is, to enlist on ease RE 
de of safety the vigilance of those who reap the profits, by holding them 
ponsible in damages. 
Te ask nothing new. In the case of MeGary v. The City of Lafayette, 4 

440, the late Supreme Court said: “The general rule of law under which 
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} * are allowed in our system of jurisprudence, isin these words: “ Every 
‘a ver of man that causes ‘damage to another, obliges him by whose 
i, it happened, to repair it.’” ©. C. 2294. ‘Under that rule, the repara- 
a made must be equal to the injury inflicted.” The case is, in the language 


Justice Ashurst, “ only new in instance.” “The only question. is on the 

lication of a principle recognized by law to such new case.” 

e ask the court to apply it to this case of undeniable injury, in the same 

that it was applied, as we have shown, to the case of injury by the un- 

wfal killing of a slave. We ask the court to apply it, as it has always been 

id in that enlighted country, from. whose Code we copied it. And so far 

from its being at variance with any thing in the laws from which our jurispra- 

dence is derived, we show that it was so applied in Rome and in Spain, and 

that in this instance it is in the very spirit of that Pretorian edict, Which had 
for its object the security of highways. 

The examples of England and of the States of this Union are referred to in 
these opinions, in support of the opposition to this right of action. And yet, 
at the very time they were written, England and these States had, under the 
influence of improved civilization, thrown off the ancient shackles of the com- 
mon law, which had previously denied civil redress for this great injury, and 
had by express statues, provided the remedy so loudly called for by justice 
and by policy. 


Counsel for defendants made the following argument : 


Tt does not seem to the undersigned, to be necessary to make any reply to 
a large portion of the brief of the learned counsel. His observations concern- 
ing the erroneous translation of the quotation from Grotius, may be correct ; 
bat this has no possible bearing on the question of the existence of the legal 
obligation on the part of the defendants to compensate the heir. The court 
recognizes it as a natural obligation, and whether Grotius considered it as a 
mere liberality or charity, or an imperfect or a natural obligation, seems really 
to have little bearing on the main question, because it is conceded in the opinion, 
that the obligation is considered by the most approved writcrs on natural law, 
tobe a duty. Under this view of the subject, the undersigned will have to 
leave the first forty pages of the brief of counsel without any other reply than 
that afforded in the opinion itself, being certain that the whole will receive the ° 
attentive consideration of the court. 

The decisions of the Court of Cassation have never been recognized as 
authorities in this State. The first jurists of France give them no such weight, 
éven in France, and on many subjects the difference of government, manners, 
usage and race, and origin of laws between the two countries, render them 
quite inapplicable here. Besides this, they are frequently changed, and those 
among us most familiar with that jurisprudence, never have insisted on them 
as any thing more than expositions of the law of France by the highest court. 

The court came to the conclusion, that as no valuation of the life of a free- 
man could be made under the Roman law, no action of this kind could be 
maintained under that system. The principle is laid down as elementary in 
the Digest and the commentators on the Roman law. The court conceded 
there were laws which seemed to be in conflict with this principle ; but on an 
investigation of the whole subject, the court came to the conclusion that these 
laws were exceptions which proved the rule. That the court was right in stating 
the principle to be an elementnry one, cannot be questioned. To this day, the 
principle stands as a rule in the law of insurance and the maritime law. 

The Roman law establishes this general rule, that every thing preserved by 
the jettison is to contribute to the payment of the value of the object thrown 
overboard. Placuit omnes quorum interfuisset jacturum fieri conferre opor- 
tere. [It exempts from the rule only the persons of freemen, capita libera, 
and things intended for consumption on the voyage, such as provisions; but it 
subjects to contribution the garments of every passenger, and even the ring 
he wears on his finger. 
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sya Since the person does not contribute to the jettison, why should 
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that the person of the freeman is exempt from contribution, because it is 
out price. Duaremus, on commenting on this law, begins by establi ; 
general rule, that all that is preserved and is susceptible of being valuall 
contribute to the jettison. Thence he concludes, that the person of the 
man is not subjected to contribution—Quia liberum corpus non recepit n 
tionem, &c. a 

Emerigon on Insurance, chap. xii, sec. xlii. a 

The late Chief Justice of England, Lord Tenterden, in his Treatise on § 
ping, thus states the law on this subject: 

“Slaves, also, who are considered as a species of merchandise, their pro 
tors formerly contributed according to the value; although this dre 
trafic had not extended so far as to authorize the ‘casting of these unha 

rsons into the sea. But as no estimation can be made of the value of 
ife of a freeman, neither passengers nor crew are to contribute for their 
sonal safety. Abbott on Shipping, p. 403.” 

Thus we find that so unbending is this rule as a general principle of | 
that to dhintain i its operation, the first principles of right and equity are § 
ficed. A man is exempted from contributing to the means of saving his life 
because his life is beyond all price, and the stern policy of the law prohibit 
pe! attempt to fix its value. eS 

exts in the Roman Digest and Codes are to be found wherever the subject — 
called for them, in which the principle is repeated, so that the court was bound 
to assume it to be elementary. ae 

Every thing which was within the research of diligent inquirers after im 













































































was before the court, and the opinion of the court is the conclusion 
from the very thorough examination of the writers on the Roman law 
deed, it seems that in this branch of the argument of the counsel, the autho: 
rities adduced by the court are his main reliance in the attempt to es 
opinion. 

PThe undersigned can have no objection to submit the subject to the deliber 
rate judgment of this tribunal, on this state of argument.’ A few remarkgy 
however, are perhaps due to the convictions and zeal of our opponent, as man 
ifested in his elaborate argument. 8 

The submission of the matter in this form of discussion, will simplify the | 
subject and relieve it from the incumbrance of texts and commentators, in the — 
labyrinth of which the most learned become bewildered and the wisest lose ; 
their scent. In an inquiry like this, the only safe course for a court is, to folk — 
low some great well established and leading principle, and not be led off it 3 
inquiries which, however they may seem to the superficial observer, have no 
real bearing or effect upon the desired result. In so vast a system, under the: 
recent profound investigations of the civilians, all that can be required from — 
the time and industry at our command, is to consult carefully their works, and 
ascertain and learn not only what is in them, but what is not in them, as well — 
as the cause or reason of any favorite doctrine of ours not being recognized 
them. labors of this kind give greater aid in the investigation of — 
than any effort that we, with our limited means of knowledge, can make im — 
attempts to point out their errors. 8 

No text of the Roman law has been exhibited, which authorizes any form of — 
remuneration for the death of a person, other than that referred to in the 
opinion of the court in Hubgh’s case. If any such text existed, it would have — 
been found; the presumption then is, that no such text exists. ht 

That the provisions in the title of the Aquilian law affecting this case and: 
those in the titles de his qui effunderint and the law de suspensis, were not 
general laws, but special laws, that is, that they did not establish any general’ — 
principle, cannot be questioned. They were of a police character, impo 
penalty and were of a restricted import. ‘The actions given were 
popular, and any citizen had a right to prosecute them, and it may be ad- 
mitted for argument’s sake, that they gave the preference to the party most 
interested. 

The question then occurs, how were the proceedings in the actio pepularis 
classed among the actions of the Roman law? 

Mackelday says, that penal actions are those resulting from a delit by which 
a penalty—une peine—is sought to be recovered, which, with the Romans, con- 
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incipally in the right the plaintiff had to recover the double, the triple 





aed ruple of the damage, caused by the defendant. 


; lowing collection of texts is found in the work of Brissonius de ver- 
signific. lib. xiv, p. 1598. 
© Popularis utique actio cuilibet ex populo cui per edictum postular licet, da- 
fur: ita tamen ut is cujus interest preeferatur. L. 8, § ult. D.de popular. action. 
¢@ex pluribus simul agentibus preetor eligit idoneiorem. L. 2, D. eod. tit. Perse 
gutem, non per procuratorem populares actiones exercendse erant, mulieri 
ac pupillo non debantur, nisi cum ad eos res pertinebat: neque in 
dabantur, nec supra annum extendebantur. L. 5. L. 6. L. $1. D. eod, tit. Licet 
jn popularibus actionibus procurator dari non possit, &e. L.42 D. de procura 
tor, Hujus-modi populares actiones pcenalibus adnumerat actionibus. L. 32, 
D. ad leg. Fale. 

As the author, Brown, quoted by the counsel on page 46 of his a yj 
states, in speaking of the law De His, “the penalty of accidental homicide 
was fixed at a sum, to wit, fifty aurei, because, by the Roman law, no estimate 
could be made of damage suffered by death,” consequently, there could be no 
double, triple or quadruple of the damage, and the fine was fixed at a specific 


sum. 

Where, then, is the error of the court in considering those laws to be of a 
or penal character ard exceptions to that general rule which denies an 

action to a party for the death of a freeman ? 

Ifthe heir had the right, on general principle, to sue for damages occasioned 
by the death of his ancestor, where was the necessity of giving him the right 
to exact this penalty, or any portion of it, in those particular cases? Does not 
a provision to that effect, by a special law of this character, prove that without 
the special law the right had no existence. 

Voet, it is said, in his commentary on this title—De His—extends the reme- 
dy of the wife and children beyond the penalty of fifty aurei. The word hodie 
sufficiently explains the meaning of that author. Is not the ition that, 
at his time, they were not limited to the penalty of fifty aurei, pregnant with 
the direct implication that, in his opinion, they were so limited before that 

ind ? 

What was Voet writing about? What is the object of his work? Let its 
title speak. Commentarius ad Pandectas, in quo preeter Romani juris principia 
ac'controversias illustriores jus etiam hodiernum et preecipue fori questiones 
excutiuntur. He wrote in Holland, and the first edition of his work was pub- 
lished at the Hague in 1716. In his preface, he says: Ceterum sociandum 
eensui Romanae jurisprudente explanationem cum hodierni juris tractatione, 
iis inductus rationibus, &c. 

The summary or head note of tke title makes the distinction too plain for 
argument. 

. Ad quid agatur, si homo liber dejectione leesus vel occisus sit, jure civili et 

ierno ; et quinam tune agere possint ? 

But supposing the opinion of Voet was as supposed, of what consequence is 
it? Is not the title there and cannot the court read it? Vide Muhlenburg, 
Doetrina Pandectorum, § 451, 452. This work contains the most correct ex- 

ition of the Pandects we have; it is frequently quoted with approbation by 
vigny. 

Conceding for argument’s sake, therefore, the position urged by the learned 
eounsel to be correct, that in the event of the accidental death of a freeman 
from causes stated in these laws, the Roman law gave the heir or party most 
interested, the right to sue for and recover the penalty fixed by them; is this 
an exception to the general principle, that no estimate can be made of the value 
of the life of a freeman, or does it overturn and extinguish it, and establish 
the antagonist principle that, by the Roman law, the value of the life of a free- 
man could be calculated ? 

The court, in Hubgh’s case, determined that the law was of a penal charac- 
ter, and was an exception to the general rule, which allowed no action for the 
death of a freeman, and this court is called upon to reverse this doctrine. 

As the argument stands, it cannot be presumed that a right of action existed 
under the Roman law ; concerning which, one word of recognition is not found 
in the voluminous body of that law. If the right exi&ted, how does it happen 
that no mention is made of it in those works which have treated on the sub- 
jects of rights and remedies under the Roman law. 
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“HEenmann It is not for every injury that an action will lie, or that a remedy is i 
Cannotavox R.R, 80 Said Blackstone and Pothier, and the quotation from Gibbon in thee 
sel’s brief, tells us, when the obligation is ratified by law, the interested p; 
may compel the performance by a judicial act; but not until then. Whe 
this action recognized in the Roman law? The remedy given by the Rog 
law for accidental death from certain causes, was in the recovery of a 
Is this in conflict with the general principle? If it is an exception to it, 
what form of logic can the exception be made to override and exting { 
principle? AR 
The special laws under consideration presuppose, in all cases but one, agig 
to recover damages, and double, treble, and quadruple them as a pe 
In that one case of homicide, why is the penalty of fifty pieces of gold 
fixed? Because no damages were due or could be recovered, and therefg 
the necessity of establishing the amount of penalty numerically. oe 
The policy of this principle of the Roman law, which has been incorporated 
in the English law and followed in the American States, is obvious. 
It was necessary in order to preserve the sanctity of the family—an i 
tion upon which the Roman civilization was based, and over which Christianity — 
extended its blessed protection. The scrutiny, enquiries and calculations ag tf | 
value of human life to a wife or heir, lead to scandal, to the disturbance of the 
family peace, and in'most cases are impotent, absurd and utterly fruitleg 
They surpass the limit which Providence has assigned to human know! 
action. Buta contrary system has been recently established. Its operation, 
its effeet, remains to be tried. In Louisiana the law is unchanged; she 
to the ancient policy of Rome and of England, and to a conservative pri: 
which has excrcised its salutary influence for nearly two thousand yearsi 7 
Respecting that portion of the opinion of the court which relates to the§ 
ish law, it is hardly worth while to solicit the attention of the court at 
length. \ Ofhjad 
The translation of the Partidas into English, in 1820, was published atte | 
expense of the State and under its patronage. The work was executed under 
a Jaw authorizing it, by Moreau Lislet and Henry Carleton, who were, -ati the 
time, men of high standing at the bar. The former, as a learned civilian, wag 
perhaps at the head of the profession, and thoroughly versed in the joree 
dence of the State, having been a practitioner of law from the period of the 
occupation of Louisiana by the Americans. The latter was a well educated - 
and very successful lawyer, and, from his reputation at the bar, was afterwards — 
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raised to the bench of the Supreme Court. ~ fF  sel 
The laws in force in the State only were translated. These parts which re cal 
late to the Catholic faith and to matters of a criminal nature having beenwe 9 tio 
pealed. Vide Preface. oe qu 
The important part of 7 Partida, tit. 15, lex. 25, which was omitted in the © sa 
translation, was left out, because, in the opinion of those jurists, it was of— — ON 
criminal nature, and therefore repealed, and no longer in force in Louisiana, — ps 
Thus at the time when this Spanish law prevailed, we have the opinion of those | fe 
jurists of the character of this part of the law. As no action has ever been — 
brought in Louisiana to recover damages for the death of a man, and node be 
sent has ever been shown to the correctness of this omission, it is not a strained 9 | 
inference by any means to suppose that the sentiment of the bar concurred | 
in it. q 
The court examined this omitted part, and considered it as providing a put- ¥ 
ishment for homicide, and not affecting at all any general principle of civil ri 
The 5th Partida, in most of its laws, is copied from the Roman law. q 
rule that a freeman’s life was beyond all price and could not be estimated, was d 
a principle of Spanish as well as of the Roman law, as appears from an exami — rn 
nation of the text, Partida 5th, tit. 9, lex. 3, which treats of contribution in a 
cases of jettison, says: “‘And if any of the merchants should have slaves on 
board, he will be obliged to appraise them, and pay for each of them, in the ¥ 
same manner as for other.things that remained in the vessel. But if there be 
freemen on board, who brought nothing but their persons, whatever may be t 
their number, they will not be obliged to contribute for what was thrown over- 


board ; for a freeman neither can or ought to be valued like other things.” 
Gregorio Lopez in his commentary on this principle, refers, among other texts 
of the Roman law, to the very title under discussion, de his gui effunderint... ( 
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Recopolicion, daily lectures, of an hour and a half for the space of two 
on these ne Byala are directed to be given by the professors of law in 
the Universities of 

. «In this work, the as for which a reparation can be sought by law, are de- 
4 with great minuteness and particularity, as well as the remedies to be 
a i by and against heirs. No allusion is there found to any such right 
_ gs that pretended by the plaintiff. The book is as silent as the Roman law, as 

such action. Vide page 158 of translation, book 2, tit. 19. 

 kecomparison of the Spanish and Roman jurisprudence will result in the 
Eidletion that there is no material difference between them in relation to this 


<7 undersigned therefore submit that the opinion of the court in Hudgh’s 
ease is correct, so far as it decides that by the Spanish and Roman law, no civil 
action for the recovery of damages for the death of a free person, can be main- 










is « Afew observations will be added concerning the Article 2294 of the Code. 
sto | . One of the main purposes and objects of the Code Napoleon was to establish 
an uniform system of law throughout France, in which discrepant usages, laws 
and customs prevailed according to the different origin of the communities of 
which that empire was composed. The formation of our Codes was not for 
that object, and it is not at all strange that similar articles should receive a dif- 
ferent interpretation and application in the two countries. But it would be 
strange, indeed, if an interpretation of similar articles in the two Codes by the 
Court of Cassation, were to be forced upon us in direct contradiction to the 
interpretation given to the articles by our own courts. Within the last seven 

the interpretation given to the Article 2294 by the court in Hubgh’s case, 
is been acted upon, it is believed, without exception. It has been declared 
from the bench to be the settled law, at least twenty times during the adminis- 
aration of the Supreme Court of 1846. 

The decisions on the Code Napoleon, referred to in 18 Locré, were all ex- 
amined in Hubgh’s case. The discourse of Mr. Tarrible did not escape atwen- 
tion. The court will find it of little aid in the decision of the subject under 
consideration. His notion proves too much; it goes too far; it conflicts with 
_ the acknowledged theory of the law of legal actions. 

Would a sneer, which should annihilate the matrimonial prospects of a dam- 
sel or widow, be actionable? Could a suit in damages be brought for a signifi- 
cant shrug of the shoulders of a capitalist, with the accompanying manifesta- 
tion of distrust, by a young shop keeper, whose bills were refused in conse- 
quence of it? "Would an action for damages be maintainable for a man’s refu- 
sal to do business or trade with another? No, there is a law of actions, and 
our system of jurisprudence has not lost all claims to a reasonable science. This 
part of the case is so fully treated in the opinion in Hubgh’s case, that nothing 
further is deemed necessary to be stated in relation to it. 
ueshe undersigned therefore conclude that the rule in Hubgh’s case must stand, 

use : 

Ist. It has been deliberately decided, after full argument and consideration, 
by the court in the last resort. 

2d. Because it is a correct exposition of the law, and nothing has been urged 
which would authorize its reversal. 


Merrick, C.J. This suit was instituted by the plaintiff, the widow of Dr. 
doseph Ursin Landreauz, deceased, and tutrix to his four minor children, to 
recover damages for the negligent and careless conduct of the agents of the 
defendant, in running their railroad cars, by means of which Dr. Landreaux 
was killed, and his widow and children deprived of all means of support. 

The verdict of the jury and judgment of the lower court were in favor of 
the plaintiff, awarding her twenty thousand dollars damages. The defendant 
has appealed. 

This case therefore presents for our reconsideration the question decided by 
our predecessors in the case of Hlieabeth Hybgh v. The New Orleans and Car- 





2 
italy i Sins Ara 
WIR eS 
. 














itutes of the law of Spain, by Asso y del Rio and Manuel, is a work = Heawaue 
ness and exactness, so much so, that by a law of the Novis- Canzoutos RR. 
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Hemaxs = rollton Railroad Company, (6th An., 495,) whether Article 2294 of ¢ 


CanroLirox R.R. Code gives any remedy for the loss of the life of a free person against th 
son occasioning such loss of life. 

The question has been discussed with great ability and research by the © 
sel who have argued this case, both on the part of the plaintiff and def 
The authorities on which the decision in the case of Hubgh was based 
been subjected to the severest tests of examination and criticism, and 
question res nova, we should feel great difficulty in arriving at a sat 
conclusion. 

Our predecessors, however, have held that this Article of the Civil 
not introductory of a new rule, but merely the enunciation of a principle 
known and often acted upon under the jurisprudence of the country, prigr 
the introduction of the Civil Code. 

They have also held, that under the former jurisprudence of the cou 
action like the present was given the surviving wife and children. 

Whatever difficulties the learned argument of plaintiff’s counsel may have 
created in our minds, we do not think in a matter merely doubtful we are eq ed 
upon to overrule, or are justified in disregarding a decision of our predes 
pronounced after a full consideration of the subject, and by men who, f 
their long experience and great learning and acquirements, must not only have — 
been thoroughly acquainted with the jurisprudence of the country, but-alsp 
with the general sentiment of the profession upon a subject which must han 
occasionally engaged the attention of almost every practitioner. : 

Whether the recent Act of the Legislature approved March 15th, 1855, 

Acts 1855, p. 271,) has changed the law in this respect, we do not consider it” 
necessary to decide. The statute having been passed since the acts complained. 
of, cannot have any effect upon this case. 

The difficulty in assessing damages in a case like the present, is not without. 
its weight upon our minds. Had the jury returned a verdict for $50,000 in — 
stead of $20,000, it would have been difficult to say that the verdict was ex 
cessive, in view of the age, standing and profitable practice of Dr. Landreauay ~ 
yet, with all these circumstances in his favor, no man could take upon himself” 
to say, that he would have lived any given period, or that had he remained at 
home on the 11th of September, 1852, or had travelled by some other convey- 
ance or in some other direction, he would have survived a week or a day longer, _ 
At most, the assessment of damages in a case like this, is but the balancing of 
probabilities and chances. #1] 

If the Legislature has intended or shall hereafter introduce a new rule on — 
this subject, it is to be hoped it will provide the criterion by which such dam- 4 
ages are to be estimated, and limit the extent to which they may be allowed. ~ % gm 

We have not deemed it important to introduce into this opinion the texts of JB the 
the Roman and Spanish law relied on by defendant, nor the citations from the’ J yaj 
civilians pressed upon our attention by the plaintiff’s counsel. It is sufficient) 7 gy, 
to repeat in conclusion, that we have not been convinced that the construction Th 
of Article 2294 C. C., by our predecessors, is erroneous, and we therefore con- or 
sider it our duty to follow their decision. * Ban 

It is therefore ordered, adjudged and decreed by the court, that the judg- th 
ment of the lower court be avoided and reversed, and that there be judgment shi 
against the plaintiff and in favor of the defendant, and that the plaintiff pay 
the costs of both courts. th 

Re-hearing refused. 
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Srare v. Martinez. 










4 och warrant need not be signed by the Judge. The entry on the minutes is the judicial order; 
. “othe affixing the seal and signature of the Clerk are merely ministerial. 

liquor to slaves, without the consent of their masters,” is a penal offence under the statute 
~ of 1852. 
Ina bail bond it is not necessary to describe an offence with the certainty required in an indictment. 
‘Mhe statute of 1852 punishes the offence of “ velling liquor to slaves, without the consent of their mas- 
wel ters,” by fine and imprisonment. The State has the right to the presence of the accused on the 
‘ P trial for such offence, and the accused cannot plead, or be tried by attorney, at least without con- 
; gent on the part of the State. 
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4 PPEAL from the First District Court of New Orleans, Robertson J. " 
Morse, Attorney General, for the State. Haynes, for defendant and ap- 
_ pellant. 
-Mernricx, ©. J. The appeal is taken by the principal in an appearance 
ors, bond, from a judgment thereon, condemning him to pay the sum of five hun- 
rom dred dollars. His surety does not appear to have appealed. 
ave | The warrant upon which the defendant, M. Martinez, was arrested, issued 
also | under the seal of the court, an order having been previously entered upon the 
Ave | minutes directing such warrant to issue. We are bound to presume that the 
ae gourt had before it the presentment of the Grand Jury, or other sufficient 
" | ground upon which to issue its process. There is no law which requires the 
“HF bench warrant, (which is usually issued only after indictment or information 
4 filed, upon an order entered upon the minutes,) to be signed by the Judge. 
1 Me entry upon the minutes is the judicial order, the affixing the seal and sig- 
nature of the Clerk are merely ministerial. 

‘The objection, however, that the bond itself, as well as the warrant upon 
%& F which it is founded, does not charge the defendant with having committed, or 
*7 @ require him to answer any offence known to the law is more serious. He is 
elt held by his bond to answer “the complaint brought against him of selling 
at ® liquors to slaves without the consent of their‘masters.” 
¥ It is a penal offence to sell spirituous and intoxicating liquors to slaves with- 
™ # out the consent of their masters, so is it also, by statute of 1852, to sell them 
of any corn, hay, fodder, meal, spirituous liquors, or other produce or commodity 

" ® whatsoever, without the consent, in writing, of the master. See Session Acts 
- of 1855, p. 225. 
- a It is evident that the charge of selling liquors to a slave does not come under 
any of the classes of things the sale of which to negroes is prohibited, except 
f the last, viz: commodity. It may be replied that all liquors do not possess 
yee value in market, as water, for instance, and therefore the court cannot presume 
7 that which has not been stated, that the liquor in question is a commodity. 
1 7 The answer is, that the term liquor, in its common acceptation, means spirituous, 
or intoxicating liquors, (and so it was doubtlessly understood by defendant,) 
and it must in this instance be presumed to have been a commodity, because 
the defendant placed a value on it, and received a price when he sold it to the 
slaves. > 
It has already been decided that it is not necessary to describe the offence in 
the bond with the certainty required in an indictment. We think it sufficiently 




































in- 






SUPREME COURT OF LOUISIANA, 


appears from this bond that the defendant was bound to answer for hav 
some sort of liquor to slaves, and that the thing sold possessed value 


article in market, and was embraced under the general term commodity, 
Howard, 351. 

The statute of 1852 punishes the offence with fine and —, 
State had the right to the presence of the accused on the trial, and he o 
not plead or be tried by attorney, at least without consent on the part of 
State; and there was no error in the refusal to try the case in the ak 
the accused. As the offence is punishable with both fine and imp: sonme 
the bond was legal, though taken in a sum larger than the maximum 






fine. On the whole, we discover no error in the proceedings of the lower cot , 


Judgment affirmed. ie 2 
oF} 
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_Succesgion or Wituiam Bronson and E.izapets Bronson, his Wife, 





A relation, who if present in and a resident of the State, would have been entitled to the 
of a minor, cannot be permitted, after coming to the State, to displace the tutor 
appointed. Bry 
©. P. 958. 





PPEAL from the District Court, Second Judicial District, parish of Pik 
quemines, Rousseau, J. Emerson & Huntington, for appellants. 
houze & Lombard, for appellees. 


Merrick, C.J. William Bronson and his wife Elizabeth Bronson, diea@t 
the cholera in August, 1854, in Illinois, within a few days of each other, - 


ing two minor children. 


The domicil of William Bronson, and consequently of his wife, was, at the 
time, in the parish of Plaquemines, in this State. 


On the 15th day of October, 1854, the Clerk of that parish (a family mech 
ing having been called and advising the same) appointed Columbus Caulfield, — 


tutor, and Edward Cole Bannon, under-tutor to the minors. 

At the time of this appointment, it does not appear, that there was any other 
relation in the State to whom the tutorship could have been given. Mary 
Bronson, the opponent, up to that date, resided in Hartford, Connecticut, and 
of course did not arrive in Louisiana until some time after the appointment of 


Caulfield. id 


On the 9th day of November, 1854, Mary Bronson applied for, and obtained — 
letters of tutorship to the minors, from the District Court for the parish of | 


Jefferson, and M. G. Davis, was appointed under-tutor. 

On the 16th day of the same month, she filed her petition in the District 
Court for the parish of Plaquemines, praying that Caulfield and Bannon'be 
*destituted from the office of tutor and under-tutor to the minors. The judg- 
ment of the lower court being adverse to her pretensions, she has appealed. 

The appellee has furnished no brief in this case, but has ones ae 
motion to dismiss the appeal, which it is not necessary to notice. 

The appellant has urged various objections in this court, but we shall con 


fine our attention to such only as are set up in the pleadings, and consequegtly i 


were urged in the lower court. 
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g _A The first ground set forth is, that the petitioner is the only surviving as- 


t of the minors, being their grandmother, and entitled to the tatorship 
in preference to all other persons. We do not think this ground sufficient to 
justify us in disturbing an appointment which, at the time, was properly made, 
_ Petitioner was not a resident of the State when the appointment was made, 
the Judge of the domicil of the father and mother of the minors, with the 
of a family meeting, appointed the nearest relation within the jaris- 
diction of our courts, to be their tutor. The fact that a nearer relation, one 
who had she been present, and a resident of the State, would have had a legal 
right to the tutorship, has since arrived in the State, will not displace the 
tator regularly appointed. See Succession of Nicholson, 5 An. 359. ©. 0. 
$61. 15 L. R. 74, Perey v. Provan. 

IL. The second ground stated (which seems to have been abandoned in the 
the lower court) is, that petitioner was appointed tutrix by the District Court 
for the parish of Jefferson. It is evident that the Judge of the domicil alone 
could make the appointment. 

Il. The third ground for the removal was, that in provoking the call for 
said family meeting, and the appointment under the advice of the same, said 
Caulfield did not make the oath required by law, although he knew that peti- 
tioner was grandmother of said minors, and residing in the parish of Jeffer- 
son. 

‘As the entire record is not before us, we are not prepared to say that the 
oath was not taken. The Judge seems to have acted upon sufficient evidence 
of the residence and relationship of the parties at the time he made the decree. 
The irregularity complained cf, if it existed, would not vitiate the appointment 
of a person who was really entitled tothe tutorship. C. P. 958. 

The remaining objections to the proceedings of the family meeting, urged 
by the appellants counsel in this court, do not appear to have been alleged in 
the pleadings. 

Judgment of lower court affirmed. 

Re-hearing refused. 





Tuomas H. Barker v. S. W. Futrerron. 


Notary certified that notice to the defendant, endorser, was given through the post-office, by letter 
directed to “ the parish of St. Charles, opposite the Red Church.” There was no post-office at that 
place, but it was proved that a letter addressed to defendant, and directed as above,would have 
been sent te Taylor’s post-office, some eight or ten miles from the Red Church, and seven miles 
from defendant’s house, where most letters directed like this were sent. Held: that the notice was 
sufficient. 

Demand of payment at the place where note is payable is sufficient. 

The certificate of the Notary did not show in what post-office the notice to the endorser was placed, 
but the protest being dated at New Orleans, it was held that the only reasonable inference was 
that the notice was placed in the post-office at New Orleans. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Gaither, for plaintiff. Mott & Frazer, for defendant and appellant. 
Voormes, J. The defendant is appellant from a jydgment in favor of the 
plaintiff, holding him liable as endorser of a premissory note. His defence 
4 « 4 
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rests on the ground that he was not legally notified of arcsec: 
of the note. 
The note is payable at the Louisiana State Bank, and endorsed by 
and. defendant. The Notary certifies that he notified both the end 
letters addressed to them respectively, through the post-office: the oneite 
defendant at the parish of St. Charles, opposite the Red Church. It is sho 
that there is no post-office at this point, the nearest, that of Taylor's, 
about, eight or ten miles from it, and seven miles above the defendant’s 
It. is proved by Mr. Guibert, who then acted under Post-Master Mf ; 
Chief Mail Clerk, that a letter addressed at that time to S. W. Fullerton, y 
of St. Charles, would have been sent to Taylor’s post-office. When they 
cipal office was known, the letters were invariably sent there. Taylor’s.wag. 
the principal one where letters, directed as in this case, were sent to, and tp 
which most letters were sent. ny 
It is urged by the appellant’s counsel that the note was not presented for 
payment, nor protested for dishonor, at the residence of the maker. Itawag 
presented at maturity for payment at the bank, where it was made payable 
This we consider sufficient. Fs 
It is also urged by the defendant’s counsel that the certificate does not show 
in what post-office the Notary placed the notice addressed to the defendant 
The notice was addressed to the defendant, through the post-office. The only 
reasonable inference deducible from this, it appears to us, is, that the notice 
addressed to the defendant, through the post-office, must have been placedig 
the post-office in New Orleans, where the protest was made. Upon the wholg 
after a careful perusal of the evidence, we are not prepared to say that the 
Judge a quo erred in considering it sufficient to fix the liability of the defendant 
as endorser. vie 
It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 








HEELS 

















Rai 












S- FEESEEE 8288 - BPE 





_ Josep Hurry v. His Creprrors—Youne & Leavirr, Opponents.” 
y 
The right to require security, conferred by Article 3060 of the Code on the creditor, who has not com 
sented to the respite applied for by his debtor, etc., appears to be absolute, and the creditor is not 
limited to a period of time beyond which he is debarred from its exercise. . 
PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
A, N. Ogden & Stansbury, for Hufty. Emerson & Huntington, t 
4 7 a 





opponents. ¥ 
Lea, J. The only question in this case, is whether a debtor, who hasob- 
tained a forced respite, can, by a creditor who did not oppose his — 
for a respite, be compelled to give security that his property shall not be 
ated, or if alienated, that the proceeds shall be appropriated to the eon 
his debts existing at the time of the respite, and if so, in what amount, ._Itis 
urged, on behalf of the debtor, that the proceedings for a respite having been — 
homologated, amount to a judgment in his favor, granting an unconditional re 
spite, and that the rule to furnish security not having been taken within) 


days after the proceedings were had, the plaintiff is barred by the lapse of that 
time. 
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\effhe Article 8060 of the Civil Code provides, that unless the respite is granted = 
on the express condition that the property of the debtor is to be hypothecated ~~ . 
forthe payment of the mass of the debts, the creditors, who are obliged to 
gbide'by the will of the majority, may require that the debtor shall furnish 
security that the property, of which he is left in possession, shall not be alien- 
ated, or in case it is, that the money arising from the sale shall be employed in 
the debts existing at the time of the respite. We take this to be a per- 
sonal right, given for the security of the creditor, who has not given his assent 
to a forced respite, and one which, in the nature of things, could not be exer- 
dised by the dissenting creditor until after the majority had granted the respite. 
Theiright conferred appears to be absolute, and the creditor is not limited to a 
period of time beyond which he is debarred from its exercise. 
/ Itappears, however, that the debtor was compelled to give security in the 
sum of $5000. The debt due to the complaining creditor does not exceed the 
sim of $900, and we think a bond for $1200 would be amply sufficient to 
secure the creditor in whose favor it is to be given; no other creditor having 
exacted the security provided by the Code. 

It is, therefore, ordered, that the judgment appealed from be reversed, and 
that the rule taken on the 6th June, 1855, be made absolute, so far as to order 
that Joseph Hufty do, within ten days from the rendition of this decree, furnish 
bond in the sum of $1200, with one or more solvent sureties, having all the 
legal qualifications of judicial sureties, in favor of the appellees, that the pro- 
perty left in his possession shall either not be alienated, or if alienated, that the 
money arising from the sale shall be employed in paying the debts existing at 
the time of the respite. 

» It is further ordered, that the costs of this appeal be paid by the appellee, 
and the costs incurred in the District Court be paid by the appellant. 
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Tuomas D. Jonnson v. Matnew Martin. 


The deposit of a letter in one’s box at the post-office is not a delivery of the letter to such person * 
fs and where a clerk, who had been discharged by defendant for dishonesty, obtained a letter con- 
tain ing money out of defendant’s box at the post-office, which money hekept, defendant held not 
liable to the party remitting the money. 

q An agent may properly be held responsible for a neglect to provide against the risks or perils to 
which property entrusted to his care may, in the ordinary course of business, be exposed, but he 
cannot be held liable for not anticipating a danger altogether out of the ordinary course of busi- 
ness or natural events. 


~sS 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
41 Bonford, for plaintiff and appellant. H. & J. A. Gaither, for defendant. 
Lea, J. In this case the pfaintiff seeks to make the defendant responsible 
for the loss of certain bank notes sent by mail, and addressed to the defendant, 
which were taken from the post-office by a third person, (one Brownjohn,) who 
had previously been in the employ of the defendant, but who had been dis- 
charged, as the petition alleges, for cause of dishonesty. 

“It is urged that the amounts remitted were delivered to the defendant by 
their deposit in his box in the post-office; and further, that the defendant was 
guilty of gross and culpable neglect in not giving nofice to the post-master 
that he had discharged his clerk, and in not instructing him not to deliver bis 
letters to said Brownjohn. 
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7» a The arrangement by which letters are deposited in boxes specially set 
Mast. for particular individuals, is one which has been adopted for the convenienes 
their delivery, but the letters so deposited are under the exclusive ¢ 
the officers in the post-office, and are not delivered until they are handed toj 
person for whom they were intended, or his agents. There was, th : 
delivery of the remittances to the defendant. 
/ The next question to be determined is whether the defendant has heen 
/ of neglect. a 
An agent may properly be held responsible for a neglect to provide ag 

the risks or perils to which property entrusted to his care may, in the ord 
course of business, be exposed, but he cannot be held liable for not anticip 
a danger altogether out of the ordinary course of business or of natural ev 
The plaintiff undertook to send a certain sum of money to the defen a 

until it is received the latter cannot be held accountable for it. At the 
the robbery took place, it was no more under the defendant’s control than tha 
of the plaintiff, and though we are not prepared to say, that under the peculi 
circumstances of this case, as disclosed by the evidence, the plaintiff him 
was guilty of neglect, yet nothing in the record justifies the assumption t 
the defendant was bound to protect the plaintiff against acts of fraud or vic 
which might be perpetrated upon the post-office by one who was not in hi 
employ or under his control. We think the plaintiff is not entitled to cla 
from the defendant a reimbursement of the money of which he has be 

robbed by a third person, the act by which the loss was occasioned not : 
one which, under the circumstances, the defendant could reasonably “3 
cipated. tld 
Judgment affirmed, with costs. 
































Ocran Tow Boat Company v. Sap Opnevia, Caprain anp Owners. ‘ 





Demand of payment of a check made in business hours, on the day succeeding that on which thé? “J 
check is dated, is a sufficient presentment. why ; 

Plaintiffs were directed to apply to the agerts of defendants for payment. The agents gave Plala- 

tiffs a check which was dishonored. Held : That the defendants were not discharged. 





PPEAL from the Sixth District Court of New Orleans, Cotton, J. ‘a 
Emmerson & Huntington, for plaintiffs. McKay, for defendants and = 


pellants. Af 
Lea, J. This suit is brought to recover the amount of a bill for the towage’ 
4 of ‘tne defendants’ vessel from the sea to the city of New Orleans. For ans 


the defendants admit the debt, but aver that whefi called upon by the plaintiffs 
for payment, they gave them an order upon their agents, the consignees of the — 
ship, for payment, and that said agents paid to the plaintiffs the amount of 
their claim for towage, and took their receipt therefor. It is impossible to dex 
fine the position of the defendants in clearer language than is found in the’ 
following quotation from their own answer: “and further answering, your res" 
pondents aver and say the truth is that for the payment of the claim of said) 
plaintiffs, they gave an order to , the collecting agent of the Ocean” 
Tow Boat Company, on the house of Messrs, Jenkins, Williams & Co., and ter’ 
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| geived # receipt in fall of all demands ; that the said order was presented’ and Oce# Tows'r Oo 
. daly paid by the said Jenkins, Williams & Co., and a receipt for the said pay- 
jrent was taken by them.” 

© Ag above stated, therefore, the defence is, that they (the defendants) referred 
the plaintiffs to their agents for the payment of their claim, and that said agents 
paid the debt, as shown by the plaintiffs’ receipt. 

“The only payment made by their agents, (if payment it may be called,) was 
the giving of their own check for the amount upon Matthews, Finley & Oo., 
pankers, which, when presented in the due course of business transactions, (to 
wit: on the morning of the ensuingday,) was dishonored ; of which due notice 
was immediately and on the same day given to the agents who drew the check. 

‘Now, if the taking of a bad check from the agents of the defendants, 
amounts toa payment of the debt, the defendants are discharged, but not 
otherwise ; for it is not pretended that payment has been made in any other 
manner. A reference to authorities will scarcely be deemed requisite to show 
that a demand of payment made in business hours on the day succeeding that 
on which a check is drawn, is a sufficient presentment. It is urged, however, 
that by giving a receipt in full at the time of taking such a check, the debt was 
novated, and that the creditor must be left to his action upon the check against 
the agent, defendants being discharged. The transaction, it is urged, is ana- 
logous to the taking of a bill or note from a third party, in payment of a pre- 
existing bill or note. 

“We think, however, that a reference to familiar authorities will show that no 
such analogy exists. A creditor for goods sold, or (as in the case at bar) for 
services rendered, does not stand in the same relation towards his debtor, as 
that which exists between the holder of a bill of exchange and the drawer or 
endorsers thereof. The obligations of the latter are conditional, as is also that 
of an endorser upon a promissory note; they are not primarily bound upon 
the bill, their obligation is to pay only in a contingency. The obligation of 
the defendants is absolute until it is discharged. 

In reference to this point, Mr. Chitty remarks: “ If a creditor, on any other 
account than a bill of exchange, is offered cash in payment of his debt, or a 
check upon a banker from an agent of his debtor, and prefer the latter, this 
does not discharge the debtor if the check is dishonored, although the agent 
fails with a balance of his principal in his hands to a much greater amount,” 
See Chitty on Bills, chap. 9, edition of 1833, p. 488, 434; so also Lord Eldon 
in exparte Blackburn, 10th Vesey, 506. “Ina sale of goods, the law implies 
a contract that those goods shall be paid for. It is Competent for the parties to 
agree that the payment shall be by a particular bill. In this instance, it would 
be extremely difficult to persuade a jury under the direction of a Judge, to 
say an agreement to pay by bills, was satisfied by giving bills, whether good 
or bad.” 

* Checks,” says Mr. Chitty, “on account of their being payable on demand, 
are considered as cash, whether payable to order or to bearer; but if presented 
in due time, and dishonored, they will not amount to payment.” In this case, 
the plaintiffs have done precisely what their debtors told them to do: they ap- 
plied to their debtors’ agents for payment, as a substitute for which they were 
given a check which, on due presentment, was dishonored. There was no 
laches on their part. All due and legal dgigence was used. To say that under 
such circumstances the original debt h paid, would establish a doctrine 





OczanTows'r Co replete with danger in a commercial community where, from motives’ 
Sur Orme. and convenience, nearly all important transactions, involving the 
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payment of money, are conducted through the instrumentality of bank ¢ 

It has been urged in argument, that the defendants are charged 
amount of the check by their own agents, in their account with them’ big 
nothing in the evidence shows that the defendants have seétled with their 
upon the assumption of any such payment, and the absence of any e 
in support of any such settlement, renders it extremely improbable that it 
ever made. 7 

After the dishonor of the check, the agents of the defendants could’y 
either legally or in good conscience have made such a charge, and it is 
be presumed that, as between persons standing in a confidential relat 
each other, such a demand was either made or recognized. 

For a further illustration of this subject, a reference may be had to 
lowing authorities: Everett v. Collins, 2d Campbell, 515; Wyatt v. The “ 
quis of Waterford, 3d East’s Reports, 147; Story on Aigiey: § 483, 484, alo 
16th L. R., p. 475, and 11th Rob., 511. > 

It is ordered, that the judgment be affirmed. a 
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Ezra Hiestanp v. D. C. Lasarr. 


The five per cent. allowed by statute to the Assistant City Attorney, on the amount of all fines and 
penalties collected, in full compensation for his services—has reference to his services anterior & 
the collection, and to the general understanding of the profession, that an attorney has earned 
his fee when he has prosecuted or defended a case to judgment; so that the Assistant City Ate 
torney who obtains the judgment, is entitled to the commission, although the actual collection 4 
the debt may be made by his successor. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Benjamin, Bradford & Finney, for plaintiff. Roselius, for defendant 
appellant. 2 
Lea, J. The question presented for the consideration of the court in this, 
case is, whether the former Assistant City Attorney of the city of New Orleans, ~ 
is entitled to recover the five per cent. commissions on tax bills, fines and pens 








alties which remained uncollected at the time he went out of office. This — 
question is not free from difficulty, but we think the statute which provides) — 
that a commission of five per cent. on the amount of all fines and pen ies 
collected, shall be allowed the Assistant City Attorney in full compensation 
his services, has reference to his services anterior to the collection, and to thé — 
general understanding of the profession, that an attorney has earned his fee — 
when he has prosecuted or defended a case to judgement. This view of the 
case is presented with the greater force, when it is considered that the judg- 
ment itself includes the attorney’s commissions, which the statute says, shall 
be received by the said Assistant Attorney. It was not, we think, in the 

templation of the legislator, that a judgment should be rendered for a remune+, 
ration of services not yet performed by a person not yet in office, when the 
officer who himself obtains the judgment, is to go unpaid. It is proper, how- 
ever, that a dividing line should be drawn somewhere in the course of the 
proceedings, at which the retiring officer should be considered as entitled to 
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tion on this subject, presents an equitable line of demarkation. 
_ Phe defendant had, in our opinion, no right to interfere in any manner with 
the exclusive control which his successor has over the management of the suits 
in which the city was interested ; but the evidence fails to establish the: fact, 
that he has so interfered, except by giving notice to the Sheriff not to pay over 
his successor, the attorney's commission collected in cases in which he, the 
defendant, had obtained judgment, which we think he was entitled to receive, 
In cases not prosecuted to judgment, his successor would be entitled to the 
entire compensation. 

It is ordered, that the judgment appealed from be reversed; that the. in- 
junction herein issued be maintained, so far as to order that said D. 0. Labatt, 
abstain from acting in any manner as Assistant City Attorney of the city of 
New Orleans, but that the defendant be recognized as entitled to his commis- 
sions as Assistant Attorney of the city of New Orleans, in all cases prosecuted 
by him to a judgment, and not otherwise, and that his right be reserved to 
resort, if necessary, to all and any proceedings known to the law for the col- 
lection of the same. It is further ordered, that the plaintiff pay costs in both 
courts. 





W. W. Frasier and ©. Apams, Jr—W. W. Kine, subrogated, v. 
Tomas Banxs—Henry Ferris, Garnishee. 


A debtor of the bankrupt, garnisheed by the bankrupt’s creditor, cannot, under the Bankrupt Act, 
plead the bankrupt’s discharge—nor assert the rights of the assignee—nor dispute the creditor's 
right, on the ground that the creditor has proved his claim under the fifth section. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
W. W. King, in pro. per. Elmore and Bonford, for plaintiff. Benja- 
min, Bradford & Finney, for garnishee, appellant. 

Bucnanan, J.* Henry Ferrie was cited as garnishee in execution of the 
judgment in this case. He answered interrogatories, denying indebtedness to 
defendant. His answers were traversed by plaintiff, who alleged that Ferris 
had been receiving, for a number of years, rents for certain property which 
belonged to defendant, and was bound to account for the rents so received. 

To this traverse, Ferris filed exceptions, which were in reality exceptions to 
the garnishment process itself. They were three in number : 

Ist. That Banks, the defendant, had made a surrender of his property in the 
United States Court under thé bankrupt law; by which, his property was 
vested in his assignee in bankruptcy. 

2d. That plaintiff had proved his claim in the United States Court, in the 
proceeding in bankruptcy, and thereby relinquished this judgment, which 
thereby became null and of no effect. 

$d. That defendant has departed this life, and therefore it is not competent 
for plaintiff to proceed without making his representatives party hereto. 





*Merniox, C. J., not being present at the argument of this case, took no part in its decision, 





and beyond which his claim should not be recognized ; and we think —-Hassraxb 
the rendition of the judgment when considered in connection with the legisla- Lapare, 
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The curators of Banks, the defendant, were made party and appeared. 
joined in the claim of plaintiff. Judgment was rendered overruling the ex 
tions, and that garnishee pay to the curators of Banks’ vacant estate, the gy 
of $560. The garnishee appealed; and the plairtiff and the curatorg 
Banks, join in the appeal, and pray that the judgment in their favor 
increased. oS 

We agree with the District Court, that the exceptions should not beg 
tained. The bankrupt himself might, under the 4th section of the Bankiu 
Law of 1841, have pleaded a certificate of discharge granted by the b 
court, in bar of any action against him; but there is nothing in the 
which authorizes a debtor of the bankrupt to plead it; and, in the p 
case, the debtor has not even pleaded such a discharge and certificate. So that 
the plea is technically bad, even if the party were competent to plead it. We 
view the garnishee as likewise without competency to assert the rights of the 
assignee in bankruptcy, even if there were such an officer in existence “7 
case, which it is admitted there is not. 

On this head, it may also be observed, that, by the eighth section of 
Bankrupt Law, the assignee could not institute an action against any debtor of 
the bankrupt, or against any person claiming an adverse interest in property — 
which should have been surrendered by the bankrupt, after two iv 
elapsed from the institution of the proceedings in bankruptcy ; and the cause 
of action against the garnishee herein did not arise until about five years after 
the institution of Banks’ proceedings in bankruptcy ; the date of Ferris’ first” 
receipt of rent for the property in question, being fixed by the evidence, in © 
February, 1847. 

The second exception is to some extent involved in the first. By the fifi © 
section of the Bankrupt Law, it is-provided, “‘that no person, coming in and 
proving his debt or other claim, shall be allowed to maintain any suit at law 4 
or in equity therefor, but shall be deemed thereby to have waived all right of 
action and suit against such bankrupt; and all proceedings already com- 
menced, and all unsatisfied judgments already obtained thereon, shall be 
deemed to be surrendered thereby.” This is one of the incidents of the bank- — 
rupt proceedings which would seem, like the discharge or the assignment, to 
be duly pleadable by the bankrupt or the assignee. It may be that this ex — 
ception would also be competent to a creditor of Banks, who had not made 



















himself a party to the proceedings in bankruptcy, although on this potas a 


do not express an opinion. But no such party is before us; and we are ch 
that a debtor of Banks has no right to avail himself of this ones. “a a 
Proceeding to inquire into the merits, the appellees, who bave prayed for 
an amendment of the judgment, seem entitled to a larger sum than that i 
awarded by the District Court. 
The answer of the garnishee to interrogatories, acknowledges the receipt of 
rent for the premises, which have been seized and sold by the Sheriff in this 
case, from the 1st October, 1850, only. But the garnishee’s title—a sale from 
F. B. Conrad, of the 16th of February, 1847—mentions a lease as existing 
and unexpired, at the rate of one hundred dollars a month ; and, although the 
limits of the land conveyed, do not include the property sold by the Sheriff, 
yet it is in proof that Conrad gave Ferris possession of this property, and that 
the same was included in the lease of one hundred dollars a month. Neither 
was it an inconsiderable portion of the leased premises, being a two story brick 
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< e with appurtenances. The lessee proves, that she always paid rent on 
to the agent of Ferris, from the date of the sale to the latter, Bans. 
‘in 1847, up to July, 1850, when the buildings were injured by a fire, and she 
out until the damages were repaired, three months later, in October, 
, when, as stated by the garnishee, she took a new lease. 
“This testimony of Mrs. Diederich, the lessee, is corroborated by another wit- 
as well as by Ferris’ title, and lust be considered as outweighing, so fat 
Cn F the answer of the garnishee. The period for which rent is 
e to Ferris, as having been received upon property belonging to Tho- 
is Banks, according to this evidence, and excluding the three months, from 
to October, 1850, is five years and eight months. And the allowance of — ® 
twenty dollars per month made by the District Judge, as a pro rata estimate, 
seems reasonable, after deduction made of taxes and insurance. The garni- 
shee is also entitled to a deduction upon the aggregate sum charged to him, F 
for the repairs proved by Diederich, being ninety dollars. e4 
It is therefore adjudged and decreed, that the judgment of the District 
Court be amended; that Henry Judson, curator of Thomas Banks, deceased, 
recover of Henry Ferris, appellant, twelve hundred and seventy dollars, with 
cost of the garnishment process, and of the appeal, to be administered in due 
course of law; and that W. W. King, subrogated to the rights of the plaintiff, 
be recognized as having the privilege of seizing creditor, on said fund; with- 
out prejudice to the right of any other creditor of Thomas Banks, not a party 
to the proceedings in bankruptcy, to contest plaintiff’s claim upon the ac- 
count of administration to be rendered to the court in which the succession is 


opened. 
























yer = 


& 8 


a 


STR 





Jean Lacosts v. F. J. Roperr. 


Where the counsel for plaintiff and defendant have an agreement to take testimony without a 
commission, and submit the cause,—and this with the knowledge of plaintiff, who made no ob- 
jection—and afterward plaintiff, without discharging his counsel, set his cause for trial, in 
the absence and without the knowledge of the opposite party, or either counsel, it was Had : 
That a judgment obtained under such circumstances, might be annulled under Article 607 of the 
©. P. 

Sach an agreement is within the discretion of counsel. 

The instances of “ ill practices” mentioned ia Art. 607 of C. P., are given ewemplé gratia, and are 
not to be viewed as excluding other cases. 
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PPEAL from the District Court, Third Judicial District, parish of Jefferson, 
Burthe, J. Latour, for plaintiff. Biron, for defendant and appellant. 

Bucnanan, J. ‘This is an action to annul a judgment, obtained under the 
fullowing circumstances: The suit in which the judgment was rendered, was 
instituted in the parish of Jefferson, upon two promissory notes, The defen- 
dant in that suit, plaintiff in this, pleaded various special defences to the action ; 
and pending this issue, it was agreed by the counsel of plaintiff and defendant, 
that, in order to save costs, they would take the testimony of defendant’s wit- 
hesses, who resided in New Orleans, in writing, without a commission, and 
would thereafter submit the cause to the court for its decision. This agreement 
was communicated by his counsel, to the plaintiff, (the present defendant,) 
who made no objection thereto; but some time afterwards, without having dis- 
charged his counsel, went himself to the parish of Jefferson, set the suit for 
5 


& S..-.95 
eo ta 





sa OT SS a 






SUPREME COURT OF LOUISIANA, 


trial, and obtained judgment, in the absence and without the knowledgeaf 
opposite party, or of either counsel. 

This action is defended upon the want of authority in the counsel of 
dant, to make such an agreement as the one proved; and the case of Robe 
v. Commercial Bank, 13 L. R. 582, is relied upon to sustain this defence, - 

We do not view the case of Robert v. The Commercial Bank, asac 
point. That was an agreement of counsel, not to try a cause during the gum 
mer months, (or from June to November,) during which the court was in ges. 
sion, and the case might have been tried. On being informed of the ag 
of his counsel, it was promptly repudiated by the client, who disch 
counsel; and the trial took place in the presence of both parties; the 
ment being made the ground of an application for a continuance, and on ity 
refusal, of a bill of exceptions. Besides, the agreement in that case was avow, 
edly made with a sole view to the convenience of counsel, and no less.avow. 
edly for the purpose of delaying the decision of a cause, and thereby of injup 
ing that party whose interest it was that the cause should have been ‘tried, 
But the present case is an agreement of counsel which had no effect of that 
sort; and in makirig it, the counsel of Robert did not, in any manner, trang: 
died the limits of that discretionary control over the management of the 
which has been recognized by the decisions in Paxton v. Oobb, 2 La. 140, and 
of Oalmes v. Stone, 7 An. 183. a4 

It is scarcely necessary that we should notice the objection, that the petition — 
in this case does not disclose the particulars of the defence which the plaintiff 
had against the original action. The issue in this is, whether the defendant — 
obtained a judgment in the other suit by “ill practices,” in the sense of Arte 
cle 607 of the Code of Practice; and the effect of our judgment, if for plain’ 
tiff, will be, simply to place the parties in the situation in which they wete 
previous to the first judgment. a 

The instances of ill practices mentioned in Article 607, are given exempli 
gratid, and are not to be view as excluding other cases. We consider the evr 
dence as making out a case under that article. The defendant was guilty of 
duplicity and unfair dealing in disregarding the agreement of his counsel 
an agreement apparently made in his interest, after the same had been com 
municated to him, and he had not signified his disapprobation of it. 

Judgment affirmed, with costs. ? 
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Race & Fosrer v. Owen Bruen. 
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An authentic act identifying a note with the mortgage to secure it, which recites that B. mortgages _ 
&c. to O. & M., or any holder of said note, and further shows the note to be endersed in 
by the payee, will entitle the holder, on this proof alone, to an order of seizure and sale. 

The subsequent endorsement of the note in blank by another—which is a matter in pais—could nob 
affect plaintiffs’ right to executory process, as such endorsement could be stricken out —- pene 
of the note being sufficient to identify them as holders and owners. 

A stipulation in the Act of Mortgage that the mortgagor, in the event the debt has to be mateel 
suit, shall pay five per cent. to the attorney, is not usurious; and the circumstance that the 
holders of the note are attorneys at law is no bar to their recovery of the five per cent. 

C. C. 1952, 2615, 3251 ; C. P. 738, 734. 


I 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Race & Foster, in p. p. Duncan & MeConnel, for defendant and ap 
pellant. 
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Voorntes, J.* The defendant relies upon the following assignment of errors 
_ gpparent upon the face of the record for the reversal of an order of seizure 


and sale, from which he is appellant: 
+ Ist. There is no authentic evidence in the record of the plaintiffs’ title to 


the note sued on. 
9d. There is no legal nor authentic evidence that the plaintiffs are the 


assignees or owners of the mortgage: / 

$d. There is a stipulation in the act of mortgage to pay usurious interest, 
This appears from the following clause recited therein; ‘that in default of 
punctual payment of said note, all the fees of the attorney employed by the 
holder thereof, to recover the same by suit or otherwise, &c.;” and further, 
said attorney’s fees being fixed, however, at five per cent. 
LL The allegation in the plaintiffs’ petition is, “that they are the holders 
and owners of a certain mortgage promissory note, executed by Owen Bruen - 
to his own order; and by him endorsed.” The note thus declared upon is 
shown by authentic evidence to have been endorsed in blank by the maker, 
and is identified with the act of mortgage by the notary. The act recites, 
“that he (Bruen) does hereby mortgage and hypothecate, specially and by 
privilege, in favor of the said Cook & Morehouse, (the original creditors,) or 
any holder of said notes,” &c. It is clear that such a note, accompanied with 
the act of mortgage, makes full proof of itself. Under the requirements of 
Articles 733 and 734 of the Code of Practice, the mere production of the note 
and mortgage in question by the plaintiffs, constituted in our opinion sufficient 
authentic proof of ownership or title in them to authorize the issuing of the 
order of seizure and sale. The subsequent endorsement of the note in blank 
by Cook & Morehouse—which is a matter in pais—it is evident, could not 
affect the plaintiffs’ right to resort to the executory process, as such endorse- 
ment could have been stricken out—possession of the note being sufficient to 
identify them as holders and owners thereof: See the case of Louis Mathé v. 
George McCrystal, ante, lately decided by us. 

Il. In the language of the Code, Article 8251, “the mortgage is accessory 


, toa principal obligation, which it is designed to strengthen, and of which it is 


to secure the execution.” ‘ The sale or transfer of a debt includes everything 
which is an accessory to the same, as suretyship, privileges and mortgages.” 
C.C., 2615. Hence the transfer of the note to the plaintiffs in this case in- 
cluded the mortgage as its accessory; and this was the contract also, for the 
mortgage was consented in favor of any holder of the note, and there was a 
special stipulation that it should entitle all holders to the executory process. 
IIL. The defendant’s objection on the score of usury is, we think, untenable. 
Interest for money is the compensation which is paid by the borrower to the 
lender for its use. It is clear, therefore, that the stipulation in this case cannot 
be considered as the compensation for the use of the lender’s money, but the 
means only of securing that compensation. Thus, if the lender were obliged 
to pay at the expiration of the year the attorney’s commission of five per cent., 
itis evident that the interest for the use of his money would be reduced from 
eight to three per cent. The equity of such a stipulation is obvious : it secures 
to the lender nothing more than the legal rate of interest stipulated for the use 
of his money. It does not enure to his benefit, but is allowed as compensa. 
tion for professional services required to enforce the payment of the debt by 








* Merrick, O. J., not being present at the argument, took no part in this decision. 
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suit. Had the defendant performed punctually his obligations ag 
stipulated in the contract, it is certain that he would have had no just ¢ 
complaint. But it is argued that the plaintiffs, being attorneys at law, are y 
entitled to recover the commission, inasmuch as the services in this suit 
been performed by themselves. If such services were necessary, which ig 
denied, we are unable to discover any good reason why there should be ang 
difference in regard to the compensation between those performed by the party 
himself and those by other counsel. The fees stipulated are usual, and them 
is no ground to suspect any device for concealing the charge of unla 
interest. S 

It is also assigned as error, that the writ directs the Sheriff to sell the a 
fendant’s property to satisfy the amount of a certain promissory note for the 
sum of $1000, with interest at the rate of eight per cent., &c., and five per 
cent. attorney’s fees on the aggregate amount, &c. In this we do not think 
there is any error. The words of the contract, it appears to us, do not fairly” 
warrant the inference contended for, that the intention of the parties was 
restrict the five per cent. to the sum of $1000. Im the collection of claims 
the usual practice of the bar is to charge commission on the aggregate amount 
of principal and interest. This may well be invoked in aid of the interpreta 
tion of the contract, which is by no means free from doubt. Besides, “ing — 
doubtful case, the agreement is interpreted against him who has contracted 
the obligation.” C. C., 1952. iq 

It is therefore decreed that the judgment of the court below be affirmed, 
with costs. 































a 























Matrnews & Fixiey v. Tuer Crepirors and Tue Creprrors or Mit 
THEWS, Fintey & Co.—N. B. Kzenr, Opponent. 


Commissions allowed to a provisional syndic, and not opposed in the District Court, cannot beas- _ 
signed as error in the Supreme Court. ; 

Cases might arise in which a provisional syndic would not only be authorized, but required to inst- ; 
tute suits, or defend them. The expense of counsel fees in such would be chargeable to the mass 
surrendered to the creditors. 

The opposition to a voluntary surrender, under the 18th section of the Act, approved February 20th, 
1817, must be made within ten days. The 10th section of the Act of 1840, which allows one year 
for proceedings under it, has no application to cazes of voluntary surrender. , 

No opposition can be filed, under the 18th section of the Act of 1817, after the lapse of ten days, 
though the creditor did not know of the fraud complained of within that time. : 

The maxim contra non valentem agere, non currit prescriptio has been admitted in some instances, _ 
where a party was acting to recover or protect his property, but never in order to enable a 





inflict a penalty on his adversary. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Durant & Hornor, for Keene. Walker & Pierce, for appellees. 

Merrick, C.J. This case is before us on an assignment of errors. 
We will notice such of the assignments as we deem important for the cosa 
decision of the cause. 
I. The first assignment is “‘That the commission of one per cent. upon the 
assets, as stated in the schedule and in said account, is calculated on an entirely 
erroneous basis, avd should be reduced from $2,197 10 to one per cent. on the 
appraised value of the goods and effects confided to the care of the provisional 
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as evidenced by his bond as such, and five per cent. on the rents and 
jncome, which he has recoyered during his administration. 

_ This assignment of error is made upon the account rendered by the provi- 
gional syndic. The appellant did not choose to oppose this account in the 
lower court, but suffered it to be homologated, and now he seeks to revise the 
game on an assignment of errors. It is clear that everything stated in the ac- 
eount which could have been established by testimony, if directly opposed in 
the lower court, must be held here on an assignment of errors as fully proved. 
Any other rule would enable a party to obtain an advantage by an assignment 
of errors, which he could not obtain by filing an opposition to the account in 
the lower court, and thereby giving the opposite party an opportunity of prov- 
ing the correctness of the charges made by him. 

Applying this rule to the case before us, we are obliged to assume the value 
of the assets in the hands of the provisional syndic was the full sum of 
$219,710 51. ‘The appraised value cannot, therefore, be considered less than 
thissum. The statute allows the provisional syndic one per cent. on the ap- 
praised value, which is $2,197 10, the amount charged in the account. We 
discover no error in the judgment of the lower court in this particular. 

IL. We think cases might arise in which the provisional syndic would not 
only be authorized but required to institute suits or defend them. The expense 
of counsel fees in such cases would be chargeable to the mass surrendered to 
the creditors. There is nothing in the record to show that the fee of five hun- 
dred dollars allowed Messrs. Walker & Pierce was not such a charge. 

Ill. The third error assigned which we consider it important to notice is that 
assigned in reference to the plea of prescription of ten days filed by the syndic 
to the application to remove him from his office, on account of having given 
fraudulent preferences previous to his surrender, and to have the syndic de- 
clared guilty of fraud, and condemned to the penalties in such case provided. 

It is proper to remark, that the Act of 1855, pages 435, sec. 21, which has 
been passed since the institution of this suit, cannot have any influence upon it. 

We find no difficulty, therefore, in construing the statutes in force at the 
time of the acts complained of, and at the institution of the suit. 

The tenth section of the Act of March, 1840, applies to another class of per- 
sons, namely, those who had not made a surrender, or had not been proceeded 
against for a surrender under that Act, and the limitation is one year. This is 
not in any manner repugnant to the 18th section of the Act, approved Febru- 
ary 20th, 1817, which requires, in cases where there has been made a voluntary 
surrender of property, that any creditor of the insolvent debtor, who should 
deem it necessary to oppose the surrender on the ground of fraud, or because 
the appointment has not been legally made, shall, within ten days following the 
appointment of syndic, lay before the court, which has cognizance of the case, 
his written opposition, stating the grounds of nullity of said appointment, or 
the fraud alleged against the insolvent debtor. The statute of 1840 provides 
for cases where there has been no surrender; the statute of 1817 provides for 
frauds where there has been a surrender. It would violate every rule of con- 
struction to apply a highly penal statute like that of 1840 to a case not em- 
braced in it. 

IV. But it is further contended that if the Act of 1817 governs this case, 
still, as the creditor did not discover the fraud until long after the ten days had 
expired, therefore he could not be required to do an impossible thing, to allege 
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Maguanrs a fraud of. which he was ignorant, and that, therefore, prescription of ten, 
Caxpiors. could not run against him, until he had discovered the fraud, according to4 
well known maxim “contra non valentem agere non currit prescriptio. 
In the matter of the surrender, it is important that all opposition to the 
render should be made at once, and determined in order that the admin 
tion of the surrendered effects, and the consequent payment of the debts, 
not be interrupted or delayed. Hence the prescription of ten days. Th 
render itself notifies the creditor that the debtor is unable to pay the ¢ 
the ordinary course of business. The creditor is, therefore, put upon his 
and it is his duty to search for evidence of fraud, and make his charges within 
the time allowed by law. We do not think that the maxim cited applies tothg — 
case. The suspension of prescription has been admitted in some instances — 
under this maxim, where a party was acting to recover or protect his property; 
but never, we believe, in order to inflict a penalty upon his adversary. oe 
The utmost length to which our courts have gone is in the case of Robinagy 
v. His Creditors, 1 Rob., 451, where a creditor was permitted to intervene ang 
prosecute an opposition filed within ten days, which the opponent (who had — 
been bought off,) had discontinued. ng 3 
We discover, therefore; no error in the judgments of the lower court, om | 

which the appeal has been allowed, and the same are affirmed, with costs. + 
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R. F. Nicuots v. His Creprrors.—Lanata Gandotro & Co., Opponents, 





Where a debtor applies for a respite, and any of his crediters make épposition, and he is required f 
give security under Article 8060 of the Code, the opposing creditors must be made the onlonet 
the bond, and the bond should be for a sum sufficient to satisfy their claims. 


Pie's 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Goold & Stansbury, for Nichols. Dufour, for Opponents. 
Voornirs, J. Ata meeting of the creditors of R. F. Nichols, convenéd 

his petition praying for a respite, Michael Pojero, of Palermo, Sicily, appeared d 

as one of the creditors, through his agent, and voted against the application, ~ 

declaring that if the same were granted, he would require security of the plain- 
tiff, according to Article 3060 of the Civil Code. 

After the proces verbal of the deliberation of the creditors was returned 
the clerk’s office, Pojero filed his opposition, founded on the reasons ie 
stated, and prayed that the respite should not be granted and approved by the — 
court until the plaintiff furnished good and valid security for the whole ancl ! 
of his claims, in conformity with Article 3060 of the Code. ay 

The court below rendered the following decree: “It is ordered, that a bond 3 
be given by &. F. Nichols for all the amount prayed for, deducting therefrom 
the sum of $1686 41, the bond to be made in favor of Pojero, and according to 
Art. 8060 of C. C., within ten days from this day.” 

The second perdiyraph of the Article referred to is in these words: 

“But the creditors who are obliged to abide by the will of the majority, may. 

require that the debtor shall furnish security that the property, of which he is” 
left in possession, shall not be alienated; or, in case it is, that the money arising _ 
from the sale shall be employed in paying the debts existing at the time of the 
respite.” 
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sfhere is some obscurity in the meaning of the English text of this article, as ar to 
the debtor should furnish the security; but, construed with reference — Ganpouro. 

to the French text, we feel ourselves relieved from any doubt as to the intention 

of the law-giver: 

_#Mais les créances, qui sont forcés 4 passer par le voou de la majorité, peuvent - 
exiger que le débiteur leur donne caution, etc.” 
his is manifestly intended for the benefit of the creditors who are forced to 
abide the will of the majority. The law is silent as to the amount of the 
security which may be thus required. We think it should be adequate to 
the claims of those who are entitled to it. In the words of the law, the con- 
dition of the bond should be “that the property of which he (the debtor) is 
Jeft in possession shall not be alienated ; or in case it be, that the money arising 
from the sale shall be employed in paying the debts existing at the time of the 
respite.” The object of the law is to secure to the obligee of the bond the 
share to which he may be entitled in the distribution of the property of the 
debtor, as the common pledge of his creditors. 

We are, therefore, of opinion there is no error in the judgment of the court 
below decreeing the bond to be given in favor of the opponent Pajero, accord- 
ing to to Article 8060 of the Civil Code. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed with costs. 
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F. Dusvan pe La Crom v. Cauiste VILLERE. 


uy 


The destruction of forest and other trees is an irreparable injury from which parties may be re- 
strained by injunction, and such injunction cannot be set aside ew parte under Article 807 of the 
Gode of Practice. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Janin, for plaintiff and appellant. Lavergne, for defendant. 

Merrics, C. J. The plaintiff claims to be the owner of a plantation on the 
Mississippi river, adjoining that of the defendant. He alleges that he has had 
possession of the same since 1801, and that the boundaries between plaintiff 
and defendant had never been finally established. He prays that the boun- 
dary between himself and defendant may be surveyed and determined. 

By a supplemental petition filed in June, 1853, the plaintiff alleges that by 
an agreement between himself and the defendant, they had caused at their 
joint expense the line to be run and marked between them by a surveyor se- 
lected by themselves. 

He further alleges, that the defendant, in defiance of plaintiff’s rights, has 
cut and carried away from the land of the petitioner, as exhibited on said sur- 
vey, and as owned and possessed by him for many years, a considerable quan- 
; tity of wood, and that petitioner has just reasons to apprehend that such of 
+  __ the wood cut, as still lies upon the ground, will be carried away, and more will 
be cut and carried away, unless he be prevented by the court. 

Plaintiff prayed for an injunction as well as for damages, which he alleged 
he had sustained, amounting to $1000. 
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The injunction having issued, the defendant, on the 11th of June, 18 
tained an order ex parte to set aside the injunction upon the execution 
bond in favor of plaintiff, in the sum of $1200. hi 

On the 24th day of August following, the plaintiff applied for and ¢ 
another writ of injunction. In his second supplemental petition, he 
that the defendant, since his first injunction was set aside, has cut a large 
tity of wood on petitioner’s land, and that he employed almost all his 
both male and female, in cutting and carrying the wood away, and that 
signedly ruins petitioner’s land ; and further alleges, that he verily belie 
amount of wood cut upon plaintiff’s land, by defendant, amounts to thre” 
thousand cords. 4 i 

A second injunction issued as prayed for, and the wood which had been cut 
was sequestered. ~ & 

On the 26th day of August, 1853, the defendant obtained another order es 
parte, by which the writs of sequestration and injunction were set aside upon 
executing his bond in favor of the plaintiff, in the sum of $10,000. . 

The plaintiff then applied to the court for a rule upon the defendant to show 
cause why said ex parte orders should not be annulled, as having been issued 
ex parte and contrary to law, and why, in the meantime, the execution of said 
two orders should not be suspended. 

The court refused to suspend the execution of the orders until the hearing 
of the motions, and the plaintiff appealed from the orders setting aside the in- 
junction and the refusal of the Judge to suspend said orders. 

The case in this court has been argued by brief on the part of the appellee 
alone. 

The ex parte orders of the court setting aside the writs of injunction, were 
an erroneous application of Article 307 of the Code of Practice to this casa 
This Article allows the Judge to set aside the injunction whenever the act pro 
hibited by the injunction is not such as may work an irreparable injury to the . 
plaintiff, provided the defendant give bond, &c. 

But it has always been held both in England and this country, that the pe 
truction of forest and other trees was an irreparable injury from committing 
which the courts will restrain parties. 7 

The defendant, however, contends that the damages to the land can be esti- © 
mated in money, and that the bond is ample protection to the plaintiff He 
cites the cases of Jure v. First Municipality, 2 An., 321; Cobb et al. v. Par 
ham, 4 An., 147; and Stetson et al. v. First Municipality, 12 Rob., 488, in sup+ 
port of this position. By an examination of the cases referred to, it is appa 
rent that they were cases in which the injury was readily appreciable in m 
and where the continuance of the injunction was likely to work a more 
injury to the other party. The injury to real estate is a very different 
from that apprehended in the cases cited. It is often the case that a p 
estimate in money by witnesses of the damage done by cutting down trees be- 
| longing to another, would furnish no adequate compensation to the proprietor. 

It may be that the timber trees threatened to be cut, are the only trees re- 
maining upon a man’s estate, and that he expects to obtain from them th 
timber for many years to come for the annual repairs of his buildings. It may 
be that the wood threatened to be cut is the only wood belonging to a sugar 
estate, and that the proprietor by care hopes to make the annual growth of the 
wood supply his yearly wants. To him his forests and cypress swamps have & 
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er value than the mere amount in cash which his trees if cut would now) Ds ta Oxom 
ag in market. The future value of his other lands and his money invested Vnizee. 

me depend in a great measure upon the appendage of forests and 

\ standing timber of his cypress swamps. 

-1 It may be that the tree threatened to be cut, is one which he values as an 

ornament to his dwelling, or one which, ih his eyes, is sacred by its associations. 

There are some things which bonds will not cover and which cannot be esti- 

4&4 mated in dollars and cents, and if our law cannot fully protect the proprietor 

in cases like these, it but poorly earns the encomiums which are bestowed 
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upon it. 

4 But we have no doubt that it does furnish that protection, and that the des- 

tut | = iruction of forest trees is one of the most obvious cases of irreparable injury 

© 1 to which its aid can be invoked. ; 
r ee It is therefore ordered, adjudged and decreed by the court, that the orders 4 
pon | getting aside the injunctions issued in this case, be annulled, and said injunc- 
| tions be reinstated, and that this cause be remanded to the lower court, there 4 
ow 7 to be proceeded in according to law, and that the defendant and appellee pay 7 
ued | the costs of the appeal. 
aid . 
ing 
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Crry or New Orveans v. Sournern Bank. 

lee 


The general banking law, approved April 90th, 1858, in regard to the privileges and immunities 
granted under it, is as much a contract with the individual corporations formed under the Act, as 
would be a special Act of incorporation containing the like provisions. 

The 85th section of the general banking law is a guarantee to the capitalist that, if he invests in 
the stock of the banks created under this law, his stock shall not be taxed in any other manner 
that other personal property; and thus far is an obligation binding on the State and all municipal 
or ether corporations deriving their authority from the State. 

The provision of the ist section of the Act of 1842, which authorizes the city of New Orleans to fix 
the rate of licenses fer “all other callings, professions or business” not enumerated therein, 
includes corporations as well as natural persons. Vooruiss, J.,(with whom concurred BucHaNay, 

_ 4.) dissenting. 

The 85th section of the Free Banking Law, which provides, “that bankers and banking companies 
doing business under this Act, shall be taxed upon their capital stock at the same rate as other 
personal property under the laws of this State,” is applicable only to the capital stock, and not to 
the calling or business of those institutions. Voornigs, J., (with whom concurred Bucuanay, J.,) 
dissenting. 

©. 0. 418, 424, 499. 





PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Hiestand & Levy, for plaintiff. Hustis, for defendant and appellant. 
Merricx, ©. J. The general banking law, approved April 30th, 1858, in 
_ regard to the privileges and immunities granted under tt, is as much a contract 
with the individual corporations formed under the Act, as would be a special 
Act of incorporation containing the like provisions. 
_ So long as nothing is said in the Act of incorporation on the subject of taxa- 
tion, that power must be considered as reserved to the Legislature, it being one 
of the most important rights of sovereignty. 
It must follow that the thirty-fifth section of the Act under consideration, 
was a useless provision if it were intended to secure to the State the right of 
taxation, for it was not necessary for the State to stipulate for this right with 
any of her citizens. : 
6 J 
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New Geasime We must therefore conclude, that this section was intended for the 
Sovrmam Baxx. of the capitalist, and an assurance to him that if he invested his money itt 
banks, under this general banking law, that his stock should be taxed 
same rate as other personal property. It was an assurance that it shouldy 
be taxed in any other manner. So far then, this section possesses the fe 
an obligation, binding alike upon the State and all municipal and othere 
rations deriving their authority from the State. i 
A majority of the court, therefore, is of opinion that the banks organ . 
under the above mentioned Free Banking Law, are not subject to taxatic in 
the form attempted. na 
It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court be avoided and reversed, and there be ju 
against the plaintiff and in favor of the defendant, and that the plaintiff a 
the costs of both courts. ff 


Vooruiss, J., (Bucnanan, J., concurring,) dissenting. This is an action f 
the recovery of the sum of $500, alleged to be due by the defendant for a 
or license. The ordinance of the Common Council of New Orleans, unde 
which it. is claimed, declares : 

“From and after the Ist day of January, 1854, the taxes and licenses for 
professions, callings and other business throughout the city and parish of Or- 
leans, &c., &c., shall be fixed, assessed and collected at the rates and sums 
specially set forth in the following sections: 4 

“ Art. 2. A tax of five hundred dollars shall be levied annually on the fol © 
lowing, viz: Every bank organized and doing business under the Free Banking 
Law of this State ; approved April 30th, 1853.” ‘it 

The power of the Common Council to impose this tax or license, is derived 
from the Ist section of the Act of 1842, which provides : = 

“That the powers heretofore conferred on the General Council of, New Or- 
leans, shall be so construed as to authorize them to fix the rate that shall bé 
levied, as an annual or other tax, or license, on and to be paid by all brokers, 
merchants, traders, wholesale or retail dealers, hotels, boarding-houses, theatres, 
theatrical and other performances, grogshops, bar-rooms, cabarets, and all other 
callings, professions or business,.to be collected under the authority of 
Councils of the different municipalities, on such persons vending within their res- 
pective limits and exercising said callings, professions or business, and whether 
said persons be permanent or transient residents in the said city of New Or 
leans. (Session Acts of 1842, p. 17.) Under the Consolidation Act, all. the 
powers conferred on the First, Second and Third Municipalities and General 
Council of the city of New Orleans, were vested in the present Common Coun- 
cil of said city. (Session Acts of 1852, p. 48.) The Common Council then 
was invested with the authority to fix the rate of taxes or licenses as prescribed 
by the Act of 1842. But it is contended by the defendant’s counsel, that the 
banks incorporated under the Free Banking Law do not come within the operas — 
tion of that statute; that the authority thus conferred, is only applicableto — 
natural persons exercising such of the trades or callings as are therein speci- 
fied. Ido not think so, A corporation, for certain purposes, is considered 
a natural person. C. C., 418, 424, 429; 5 L., 461. Being viewed as such, 
think the words “‘ and all other callings, professions or business,” used in the 
statute are broad enough to include the defendant. 
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for in the 85th section of the Free Banking Law, which is as fol- 
lows: “That bankers and banking companies, doing business under this Act, 
shall be taxed upon their capital stock at. the same rate as other personal pro- 
perty under the laws of this State.” I think it is clear that this section is 
le only to the capital stock—*“ fonds capital "—and not to the calling or 
business of those institutions. The distinction existing between the capital 
stock and calling or business of a bank, appears to me manifest, a distinction 
too. which seems to be generally observed in another statute in relation to the 
same subject-matter, in which merchants are not only taxed on their calling or 
business, but upon the capital employed in such calling or business. (Session 
Acts of 1858, p. 285, sec. 1, 3.) Hence I consider the tax in question ndt asa 
tax upon the capital stock of the bank, but as a tax upon its calling or business. 
The statute authorizing its levy, is clearly not in contravention of the 35th 
section of the Free Banking Law; and being in force at the time, it must be 
presumed that the Southern Bank was incorporated with reference to its provi- 
sions. Besides, it is difficult to perceive any good reason why bankers and 
banking companies should stand upon a more favorable footing than mer- 
chants in regard to the contribution to the public burthens. The law authoriz- 
ing the municipal corporation of the city of New Orleans to levy taxes on capi- 
tal, was abrogated by the statute of 1852. It follows, therefore, that the 
defendant’s stock is exempted from municipal taxation. Whether the State 
would have the right, by subsequent legislation, to tax the calling or business 
of the banks thus incorporated, is a question which is unnecessary to be de- 
cided in the present case. 
As to the constitutionality of the tax, the question may be considered as well 
 gettled under the repeated decisions of this court. See 9th An., 305. 
Iam therefore of opinion, that the judgment of the court below ought to be 
affirmed with costs. 
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Joun Warrs & Co., for the use of, etc., v. Sreamsoat Saxon, Carratn 
and Owners.—Warerman & Co, v. Toe Same. 


Action for non-performance of contract to deliver molasses “at the port of Louisville,” etc. The 

x molasses was landed at Portland, whence it was to be carried to Louisville under a contract made 
by defendants with steamboat Envoy. The molasses remained at Portland some time, and was 
there much damaged. By the Court: As Portland is shown not to be the port of Louisville, we 
think the obligation of common carriers rested upon the defendants until the goods were delivered 
at Louisville, and if the Envoy, or any other boat, neglected to take the molasses on board, it was 
the neglect of their own agents, for so much of the voyage as remained unaccomplished between 
New Orleans and Louisville. Neither could the plaintiffs be charged with the transportation of 
their freight through the locks to Louisville, 

The common carrier is bound to the most exact diligence as much to avoid danger, which may be 
/Feasonably apprehended, as to rescue the property from present and imminent peril. 


A PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Spring, for Watts & Co. Hunton & Bradford, for J. Waterman & Co. 
Wolfe & Singleton, for defendants and appellant. 
Merrick, ©. J.* The bills of lading on which these consolidated cases are 


_ 


*Srorrorp, J., not having been present at the argument, took no part in the decision of this case. 
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brought are precisely similar to the one executed in favor of James Dal 
which was recently before this court im the case of Dalzel against the gq 
defendants. In that case the judgment of the court was in favor of the: 
fendants. If we are led to a different conclusion in this, it is because 7 
proven are different, and we are obliged to decide cases upon the pleadings 
facts of each case as the parties present them to us. ot 

The bills of lading in this case contain an agreement on the part of the steam 
boat and owners to deliver the molasses (two hundred and fifty barrels ind 
one case, and two hundred and sixty in the other) at the port of Loui 
and “‘to reship (to the consignees) at Pittsburg, on the best terms she (the 
can, without extra charge for re-shipping.” og 4 

Thg Saxon proceeded with the freight to Portland, and being too large to 
the locks, the boat deposited the freight on the landing at Portland. It is pre 
bable that the captain of the Saxon engaged the Envoy or Convoy, a boatin 
the Pittsburg trade, to proceed to Portland and take the molasses aba : 
Pittsburg, but the Envoy did not keep its engagement. The captain o 
Saxon, without waiting to see whether the Envoy actually took the 
not, departed for New Orleans, leaving the molasses on the bank of the riv 
The Ohio, sometime after the departure of the Saxon, (how long is not sho 
rose somewhrt suddenly, from a storm, eight or ten feet, and notwiths 3 
the strenuous exertions of the agent of the Saxon, after, as he says in hisex 
arieptce, “the danger was discovered, and as soon as it was thought 


5 












sary,” a large portion of the molasses was lost. hy ae 


It has been shown by evidence that the Ohio river, below Louisville, is ee 
ject to sudden rises, but according to defendants’ witness, the one by which th 
molasses was lost was unprecedented. 


t 
G 


It has been further shown, that although Portland is within the corporate 


limits of Louisville, that it is two and a half or three miles distant from 
ville proper; that freight is five cents per 100 pounds more to Louisville 
Portland; that the larger amount of merchandize from New Orleans, in 


for Louisville, is shipped by the Louisville boats to Portland, on account of the — 
difficulty in passing the locks; that where freight is shipped to Louisville, itis — 


incumbent upon the boat landing at Portland, to transport it, either by # 
smaller boat, which can pass the locks, or by drays, to Louisville, at its own 
cost. , é 

The defendants, in their answer, after admitting the execution of the bill of 
lading, aver that ‘“‘they carried the molasses to Louisville, and delivered the 
same in good order, pursuant to the bill of lading; that they have faithfully 
performed all the obligations of their contract, and are in no wise indebted 
the plaintiffs.” ret 

In one of the answers, the defendants further allege that the obligation to re- 


ship to Pittsburg was entirely gratuitous, and that they did all they could to — 


re-ship. 


It is clear, under the answer, that the burden of proof rests upon the defen- — 
dants to show that they have complied with their contract to deliver the molasses i 


at the port of Louisville, and that they have re-shipped it to Pittsburg. 

As Portland is shown not to be the port of Louisville, we think the obligation 
of common carriers rested upon the defendants until the goods were delivered 
at Louisville, and if the Envoy, or any other boat, neglected to take the molasses 
on board, it was the neglect of their own agent, for so much of the voyages. 
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unaccomplished between New Orleans and Louisville. Neither could 





through the Iocks to Louisville. They were entitled to have it delivered at 
_ Louisville, where, it is evident from the testimony, it would have cost them five 
¢ents less per hundred for freight to Pittsburg. 
As the molasses was not delivered at Louisville, and as the obligation of de- 
as common carriers, never ceased in relation to the goods, it is un- 
necessary to determine whether their obligation to re-ship was that of a gratuit- 
le fous bailee. , 

‘The-remaining question, therefore, to be considered is, have the defendants 
shown that vis major, uncoupled with any act on their part by which the pro- 
perty was exposed to increased danger, which relieves the common carrier from 
the.obligation to deliver? 

The defendants have entirely failed to make this proof. The failure of the 
Bnvoy to take the molasses is defendants’ fault, for the boat would have been 
their boat for the transportation of the freight to Louisville. The defendants 
were bound to know that the Ohio was subject to sudden rises, and yet the 
molasses was suffered to lie upon the bank of the river for days, and without 
a.watch, so far as the testimony discloses in this case, and to be rescued, in case 
of danger, by an agent living in Louisville, two miles and a half from where 
the molasses was deposited. 

This unnecessary exposure, for the length of time, upon the bank of the 
river, was a risk for which defendants were bound, and the most.extraordinary 
dijigence of their agent, after he had discovered the danger, or had concluded 
it;hwas necessary to act, will not relieve the defendants. The common carrier 
ig,bound to the most exact diligence as much to avoid danger, which may be 
reasonably apprehended in the future, as to rescue the property from present 
and imminent peril. 

On this point, we cannot do better than to quote the forcible language of our 
learned brother of the lower court. He says: 

»“The spot on which they (the goods) were landed was s proper one if it had 
been intended to remove them thence in a short time, but the evidence does 
notshow that it was a proper place of deposit for any indefinite period of time. 
There. would have been no rise in the river without the storm, and the sum 
and substance of the defence is, that the defendants did not expect a storm. 
In trusting to the weather, they trusted to a notorious uncertainty, whieh they 
had not a right to do at the risk of anybody but themselves. I am therefore of 
the opinion that if the detendants had a right to re-ship at Portland, and to de- 
tain the molasses there for that purpose for an indefinite period, the bank of the 
river was not a proper place of deposit.” 

The judgments, therefore, in these consolidated cases, are affirmed. 
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3 the plaintiffs be charged with the cost of the transportation of their freight Srmam. saxon. 
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Atrrep Bopin v. H. McCiosxey. 


An adjudication made by an auctioneer not in accordance with the instructions of the owner ign 
and void, both as to the owner and purchaser, the latter, however, being entitled to his 
against the auctioneer. 

©. C., 2415, 2966, 2964, 2979, 2982. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J, Y 
Price & Denegre, for plaintiff. H. H. Strawbridge, for defendant and . 
pellant. 
Voorutes, J. This is a suit to set aside an adjudication, on the ground: 
it was not made by the auctioneer in accordance with the written instru 
of the plaintiff, as follows, to wit: 
“A certain property situated on St. John street, between Perdido and 
dras, having (French measure) 30 feet front on St. John street, by 120 in d 
with all the improvements thereon, consisting in a wooden house, kitchen, 
This property is rented at $14 per month. The only incumbrance 
' thereon is the enjoyment and occupation for life of a room in said house in fa 
an old woman 78 years of age. Terms: the purchaser to assume paymentof 
a note of $700, due 15th-18th May, 1852, bearing mortgage on said property; — 
balance cash. (Signed,) Aurrep Bom?) 
The advertisement for the sale of the property by the auctioneer is sil 


to the existence of this right of use and habitation in favor of the old we : 
nat 


The certificate of the auctioneer shows that the omission to make mentiongf — 
it in the advertisement was in consequence of the inadvertance of his clerk.) 


The defendant, it would seem, rests his defence chiefly on the ground that 
the plaintiff was bound, under the advertisement and adjudication to convey 
the property to him. We are unable to give our assent to this propositi 


We do not consider the adjudication as binding on the plaintiff in the absence 7 
of the reservation contained in his instructions to the auctioneer. td, 


It was evidently the duty of the auctioneer to have given notice of the incum- 
brance, and make the adjudication of the property with reference to it. Every 
transfer of immovable property or slaves must be in writing. In cases of man- 
date, as in the present case, the power must be express to alienate immovable 
property, and must besides be in writing. Therefore it is clear that the only 
power conferred on the auctioneer to sell the property in this case, must be 
sought in the plaintiff’s written instructions to him; and it is equally clear that 
the adjudication, unless made in accordance with those instructions, must be 
considered as null and void, not only as to the plaintiff, but as to the defendant, 
the latter being entitled to his recourse against the auctioneer. C. C., 2416, 
2966, 2964, 2979, 2982. 

It is, therefore, decreed, that the judgment of the court below he affirmed, 
with costs. 
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Joun S. Davin et al. v. Municreatrry No. Two. 


Areservation in a judgment in a petitory action, by which the right of defendant, er others, to de- 

“jpand that the property recovered should be used as a market, étc., will not restrain the plaintiffs 
from executing their writ of possession. The effect of the reservation is to allow to the parties in 
interest a right of action to compel the plaintiffs to use the property in a particular way, should 
the plaintiffs’ title contain any such limitation. 


rs .PPEAL from the Second District Court of New Orleans, Zea, J. 
a A Fustis, Jr., and Pitot, for plaintiff. Livingston, City Attorney, for de- 
- fefidant and appellant. 
Bucuanan, J. This was a petitory action, and judgment having been ren- 
dered for plaintiffs, a writ of possession was the regular mode of execution. 

The judgment recognizes the plaintiffs as owners of the property claimed in 
the petition, without prejudice of the rights of the defendants, or of any par- 
ties interested, if any they have, to demand (after their rights thereto shall 
have been judicially ascertained) that the said property shall be occupied as a 
market, in such manner and subject to such restrictions as may be thereafter 
determined. 

The reservation contained in this decree by no means restfained the plaintiffs 
from‘executing their judgment. Its plain and obvious import was to allow the 
defendants, or any other party interested, a right of action to compel the plain- 
tiffsto make use of the property in a particular mode, in case it should be de- 
termined that plaintiffs’ title contained a destination of the property to the par- 
ticular use specified, which included a renunciation to the enjoyment of it in 
any other mode. The question of destination seems, indeed, to have been 
made by defendant in this very suit as a defence to the action. But the judg- 
ment rendered is a final one, and leaves nothing to be adjudged in this suit. 
If the defendants have any rights in the subject matter, their only remedy is 
by a separate action. 

‘The judgment of the District Court upon the rule of defendants is, therefore, 
affirmed, with costs. 
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R. H. Fraser & Co. v. James Toorre.—A. W. Pore, Administrator. 


Ajudgment had been obtained by plaintiff against J. T., with privilege on the interest of J. T. in 
certain goods belonging to the firm of J. T. & Co., which had been attached, and were bonded by 
J.T. & Co., who had intervened and claimed the goods. J.T. & Co. obtained a judgment recog- 
nizing their right to the goods, “ subject to the payment of such sum of money as may be shown to 
be the value of the interest of defendant (J. T.) therein.” In an action against the surety, on the 
bond of J. T. & Co., Held: that no judgment could be rendered until the amount of the interest of 
defendant, J. T., in the property attached was shown. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Mott & Frazer, for plaintiffs. Hammer & Hays, for administrator and 
appellant — 
Lea, J. (Merrick, ©. J., absent.) The plaintiffs obtained a judgment 
against James Thorpe, with privilege for the payment of the same, upon the 
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interest of the defendant in certain goods belonging to the commercial firm 
James Thorpe & OCo., which goods had been seized under attachment, ' 
were released upon a bond furnished by James Thorpe & Co., who claim 
the goods as intervenors, and to whom they were delivered. Judgment y 
rendered in favor of the intervenors, recognizing their right to the p 
claimed, and decreeing that they recover the same, subject to the payn 
the plaintiffs “of srch sum of money as may be shown to be the value ye 
interest of the defendant therein.” The effect of this decree, as it is interpre 
in the opinion of Stuett, C. J., affirming the judgment of the er Cot 
was to make the firm a trustee of the plaintiffs for any residuary interem 
the goods the defendant might have after the liquidation of the partiiers! 
affairs. As the intervenors to whom the property was delivered are de 
in Mississippf, the plaintiffs resorted to their remedy upon the bond gi 
the release of the property by a rule taken upon the representatives és 
surety upon the bond. 

It does not appear what was the interest of the defendant, Thorpe, 

' property attached, and we think that, under such a judgment as that abe 
scribed, in the abserice of any affirmative showing of the extent of 
residuary interest in the property attached, or of any steps taken to lic 
or ascertain the same, no judgment can be rendered against the surety) 
the bond given by the intervenors upon a mere return of “nulla bona” Oi 
writ of execution against the original defendant. It would in effect cor 
contingent into an absolute liability. ; . » oa: 

The case of Alley v. Hawthorn is not applicable to that under considerat 
In that case the liability of the principal debtor was fixed and liquidated, 
judgment; in this case by the very terms of the judgment the liability of, 
principal upon the bond is dependent upon the dee of the affairs ofa 
Thorpe & Co. he 

Whether, under the circumstances of the case, the intervenors could nh 
upon proceedings had against them, be compelled either to pay the debt or 
establish, contradictorily with the plaintiffs, in the courts of this State, the nom : 
existence of a residuary interest in Thorpe, is a question we do not feel called 
upon to determine; but until some fixed liability in a determinate som canbe 
shown to be due by the principal in the bond, no judgment can be oe 
against the surety. 

It is ordered, that the judgment appealed from be reversed, and that therale 
taken herein upon the administrator of the succession of P. A. Owen be dig 
missed, without prejudice to the plaintiffs’ right to proceed hereafter against 
said succession for the recovery of any amount for which the said Owen, or his 
legal representatives, would have been, or may be, liable, on his contract of 
suretyship on the bond referred to in the rule, when such liability shall have 
been established according to law. ad 

It is farther ordered, that the costs of this appeal be paid by the appellee, ) 
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Tue Srate v. H. Wepemeyer. 





nee , 
[p that 4 prisoner says on the subject matter at the time of making a confession is admissable ; but 
the jury is at liberty to believe one part of the confession and disbelieve another. 

In @ prosecution for selling or giving spirituous liquor to a slave, the onus is upon the accused to 
show that such liquor was sold or given with the consent of the owner or person having charge 
of such slave. 






4 PPEAL from the First District Court of New Orleans, Robertson, J. 
A Tappan, District Attorney, for the State. Collins, for defendant and 
t. 

Vooruies, J. (Merrick, C. J., absent.) The defendant is appellant from a 
sentence pronounced against him on a conviction for the offence of selling 
spirituous and intoxicating liquor to a slave, without the consent er authorization 
ofthe owner, or other person having lawful charge of said slave. 
ile | The grounds of defence relied upon for the reversal of the sentence are set 

7 forth in the following bill of exceptions: 

t : *Be it remembered, that on the trial of this case, the accused, by his counsel, 
poh | moved the court to charge the jury: 
ie 





































. *That in a case where the only evidence against the accused is his confession, 
the confession cannot be divided against him by the jury, as in cases where 
other proof of other facts has been heard. 

“That, if in this case the only proof be that the accused, in a first interview, 
stated to the witness, Recorder Vaught, out of his office, that the accused had a 
right to give liquor to the slave, because he had the permission of the master, 
and that in a second interview, the accused having produced the written consent 
of the master, was asked by the same witness whether the consent was written 
before giving the liquor, he did not answer, and evaded the question, these ad- 
issions could not be divided by the jury. 

* Which charge the court refused to give, but instructed the jury that though 
the whole admission could not be divided in the hearing of the testimony, yet the 

might, in considering their verdict, believe a part and disbelieve the rest, or 
lieve the whole. 

“And the court also charged the jury, that in conformity with the act of 
1852, the onus was on the accused, to show that the consent of the master was 
given previous to the act confessed, or previous to the act of giving or selling 
liqaor to the slave. 

“ By the court: 

“The Court explained that the confessions of the accused could not be 
divided so as to allow one portion of it to go to the jury, and the other part to 
| be excluded; but that the jury had absolute control over the admissions after 
| they were allowed to go to the jury.” 

The judge, in our opinion, did not err. The consideration of the effect or 
sufficiency of the confession of the defendant belonged exclusively to the jury. 
In the proof of confessions the rule, as we understand it, and as it is also in 
civil cases in regard to admissions, is, that the whole of what the prisoner said 
om the subject, at the time of making the confession, should be taken together , 
8, where: one part of a conversation is relied on as proof of a confession of the 
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Grass crime, the prisoner has a right to lay before the court the whole of 
Wepeweren. said in that conversation. In the present ease it appears that the whole of 
the defendant said on the subject, at the time he made his confession, wa 

before the jury. Under the rule, this was all that he could require. “But 

after the whole statement of the prisoner is given in evidence, the prose 

(says Greenleaf,) can contradict ‘any part of it, he is at liberty to do sos 4 

then the whole testimony is left to the jury for their consideration, pre 

in other cases, where one part of the evidence is contradictory to another, ] 

it is not to be supposed that all the parts of a confession are entitled to, eg 

eredit. The jury may believe that part which charges the prisoner, and n 





















he said in his favor is not contradic’ed by evidence offered by the prosecut 
nor improbable in itself, it will naturally be believed by the jury; but they a 
not bound to give weight to it on that account, but are at liberty to judge ¢ it 
like other evidence, by all the circumstances of the case.” 1 Greenleaf oy 
Evidence, § 218. Such appears to be the well-settled doctrine. Applied to 
ease at bar, it is evident that the jury believed that part of the defend; 
confession which charged him with having sold, given and delivered intoxicating — 
liquor to a slave, and rejected that which was in his favor—i. ¢., that it ra : 
with the consent of the master. For it is clear, in a prosecution for this offenes 
where the proof of the selling or the giving of the intoxicating liquor to a slave 
is complete, the onus is upon the accused to show that such liquor was cold o 
given with the consent of the owner or person having charge of said slave. i) a 

It is therefore ordered and decreed that the judgment of the District 
be affirmed, with costs. 
































Tue Srate, on tHe Reation or P. S. Wixtz, v. ALEXANDER DeErpagy © 





The clerks of the several courts do not continue to hold their offices after a general election ; 
the new Governor enters upon the discharge of his duties. Article 149 of the Constitution only a 


provides the day of their election, and does not fix the period when they shall cease to 
their duties. 


PPEAL from the Second District Court of New Orleans, Morgan, J. ‘ 
Dufour, for plaintiff. Preaux, for defendant and appellant. 

Sporrorp, J. (Merrick, C. J., absent.) The relator was elected Clerk of the” 
Second District Court of New Orteinn on the first Monday in November, 1855, 
and, having been duly commissioned and qualified, demanded a delivery ef the” 
books, papers, &c., belonging to the office. The incumbent, Alexander Derbes, 
conceiving that he was entitled under the law to retain possession of the office — 
until the fourth Monday in January, 1856, declined to surrender the archives to — 
his successor, whereupon the latter sued out a mandamus from the Judge of the! 
Second District Court, which, upon a hearing, was made peremptory. 

By an amicable understanding between the parties, all delays have been 
waived, and the case has been submitted to us on appeal, for the purpose of: 
settling the construction of the Constitution and laws upon the point in cons" 
troversy. 

The general rule prescribed by law is, that the old incumbent shall continue” 
to discharge the duties of his office until his successor is elected, commissioned - 
and qualified, and no longer. 
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- All State and parish officers shall, after the expiration of their term of ser- 
“yiee, continue to perform the duties of their offices until their successors or 
“themselves, i in case of appointment or election, shall be inducted into office by 
ing the formalities required by existing laws; so that no interruption 
oveur in the discharge of any public duty required by said offices, under 
he same penalties, bonds, obligations and securities as were given and entered 
jito by them at the time they were elected to said office.” Act March 15th, 
7855, §2. (Session Acts, p. 350.) 
“But the appellant maintains that the Constitution of 1852, by a special pro- 
{ision, extended his term to the fourth Monday of January, 1855, and that the 
iggislature, in the Act of April 28th, 1858, (Session Acts, p. 158,) adopted that 
bs construction. 
a} = ~*Acomparison of the articles of the Constitution of 1852 has brought us to 
the conclusion that this interpretation is erroneous. The article mainly relied 
tipon by the appellant is as follows : 
‘**Arr. 149. The first term of service of the District Attorneys and the 
bs derks of the inferior courts to be ordered and established under this Constitu- 
tion, shall be regulated by the term of service of the first Governor, so that a 
‘: new election for these officers shall be held on the first Monday of November, 
| 1885” 
de: “As the Governor cannot enter upon the discharge of his duties until the 
fourth Monday of January next, (Art. 37,) the inference is drawn that the 
‘9 § newly-elected clerk cannot. 
it ‘Bat the framers of the Constitution only liad in contemplation the fixing of 
Le the day for the election of elerks in Article 149, and not the period when they 
© should cease to perform their duties. It is only as to the day of their election 
ty : that the term is to be regulated by that of the Governor; “ the first term of 
4 service of these clerks shall be regulated by the term of service of the first 
Governor, so thai a new election for these officers shall be held on the first 
© 4 Monday of November, 1855.” If the intention had been such as the appellant 
ae contends for, the article should have gone on to add: “and they shall be in- 
" ducted into office on the fourth Monday of the following January.” 
aA We cannot add such a clause to the article, as we do not conceive that it is 
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‘J fairly to be implied from all the provisions of the Constitutivn taken together. 
Article 79 declares that “ clerks of the inferior courts in this State shall be 
\° elected for the term of four years; and should a vacancy occur subsequent to 
a an election, it shall be filled by the Judge of the court in which such vacancy 
? exists, and the person so slau shall hold his offise until the next general 
= election.” 


By Article 125, “the Legislature may provide by law in what case officers 
shall continue to perform the duties of their offices until their successors shall 
have been inducted into office.” 

It is in pursuance of this constitutional provision that the Act of March 15th, 
1855, already cited, has been passed. 

There existed a reason for postponing the installation of the Governor, which 
» 7 has no application to clerks of courts, 

. - The votes for Governor have to be counted by the General Assembly, and 
the General Assembly does not meet until the third Monday in January. Con- 
stitution, Articles 35, 5, 152, 153. 





SUPREME COURT OF LOUISIANA, 
‘ 

No such delay is necessary as was contemplated in counting the 
offivially declaring the result of the election for clerks of courts; on 
trary, special provision has been made for clothing them with their cc 
at an earlier period. 

The Act of April 28th, 1853, (Session Acts, p. 158,) upon which the ap 
also relies, follows the language of the Article 149 of the Constitutic 
we have already construed. P 

It is therefore unnecessary to comment upon this statute, as it adds ng 
to the strength of the appellant’s ease. 

If a legislative interpretation of Article 149 is to be regarded, it weal 
to, be in favor of the appellee, See Act April 28th, 1858, § 19, (Session A 
p. 192,) and an Act approved same date, }} 2 and 3, (Session Acts, p, 15%) 5 


It is therefore decreed that the judgment of the District Court be 
with costs. 
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R, A. Van Horn v. W. C. Tempteron and C. Vanpersitr—McCrogay 


ov. Tas Same—Neat v. Toe Same. 

Action of damages fon.n ES of contract. Defendants agreed to convey plaintiffs | fo r 
San Francisco to New Orleans, in about twenty-four days, connecting at San Juan, whence tH 
were to be taken by the steamer Daniel Webster to New Orleans. The D. W. did not appear 
Juan for ten days after the arrival of plaintiffs. A violent storm at sea prevented the defi D 
from having a steamship at San Juanin time. Held: This was an inevitable accident and o th 
powering force, which exempted defendants from responsibility. : 

Any other steamship, equally fitted to transport passengers with comfort and safety as to 0. 
would have been a compliance with the contract. 

Defendants contracted that the only extra expense of passengers would be for their board in c 
the Isthmus; and that on their arrival at San Juan they should immediately go on board a 
steamer. After their arrival at San Juan they were not permitted to go on board the BD. Wy | 


for about ten days. Held: That plaintiffs were entitled to recover their expenses for that length, 
of time. a 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 9) 
Rani & Barilett, for plaintiffs. Clack, for defendants and appellants. volt | 
Sporrorp, J. These consolidated suits were brought against the owners of! 
the Vanderbilt line of steamers by three passengers, who bought tickets of the! 
defendants in San Francisco, for the purpose of being ape yay thence by the! 
Nicaragua route to New Orleans. a 
They allege that they have suffered damages to the extent of $1000 each;! 
through the fraud and negligence of the defendants, who failed and refused to! 
comply with their contract in the following partic ulars—viz. : that they promised” 
to transport the plaintiffs without delay to New Orleans, in the space of about! — 
twenty-four days, by means of a connection with their steamship the Daniel 
Webster, to be formed at San Juan del Norte, on the Atlantic side of the Isth#) — 
mus of Nicaragua; whereas, on arriving at San Juan del Norte no steamer was! 
there to make the connection, nor did any appear at that point until some tem’ 
days after the arrival of the plaintiffs, when the Daniel Webster made her ap” 
pearance ; but that her officers, the defendants’ agents, refused to let the plain 
tiffs go on board until some thirteen days more had expired, when they were 
suffered to go on board, and were brought to New Orleans; that they were thas! 
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‘three weeks upon the Isthmus of Nicaragaa, at their own expense, V4" Hous 
g's unwholesome climate and at a sickly season, whereby they have suffered Taxrtsron. 
5 perenne: through the fault of the defendants, to the amounts claimed 

| jp their respective petitions. 

‘phe plaintiff: obtained a verdict from a jury for $850 each, and the defendants 
hive appealed from judgments rendered in pursuance of the verdict. — 

Upon the pleadings and evidence, the case naturally gives rise to two distinct 














1. Are the defendants liable in damages for the failure to connect punctually 
af Bah Juan del Norte ? 

"Are they liable for refusing to allow the plaintiffs to go on board the 
Daniel Webster when she did arrive, and to remain on board until she sailed ? 
i, | Phe first question we are compelled to answer in the negative. 

Tr The tickets purchased by the plaintiffs, as well as the law of the contract, 
exempted the defendants from responsibility for inevitable accident “and over- 
powering force. A violent storm at sea prevented the defendants from having 
a steamship at the port of San Juan del Norte in season to take those passengers 
f a for New Orleans, who, like the plaintiffs, had left San Francisco upon the steamer 
8] Brother Jonathan, with through tickets by the Nicaragua route. But the 
\ | plaintiffs contend that although this is true, yet the defendants had first violated 

i | their contract by dispatching the steamship Pampero from New Orleans, instead 
+t of the Daniel Webster, to make the connection at the teme referred to. In 
proof of this position, they cite the advertisements publishefl By the defendants 
ivSan Francisco just before the sailing of the Brother Jonathan for San Jaan 
dée'Sud, by which it appears that the Daniel Webster was named as the con- 


va necting ship for that voyage. 
¥, § .We'do not think this constituted an essential or material part of the contract. 
of 7 Any other steamship equally fitted to transport passengers with comfort and 


sifety would answer as well. The Pampero belonged to the same company, 
and was a staunch A No.1 ship. Non cons/at but that, had the Daniel Webster 
efountered the same gale she too would have been obliged te put back and 
have equally disappointed the plaintiffs. The tickets bought by plaintiffs did 
not specify any particular ship as the promised conveyance from San Juan del 
Norte to New Orleans, but merely promised them a passage upon the steamer 
toconnect with the one on which they left Sin Franciseo. Nor does it appear 
that there was any bad faith on the part of the defendants’ agents in San Fran- 
cisco in advertising the Daniel Webster as the connecting steamer. They believed 
the representation to be true, and it was a mistake of a character not to affect 
the contract materially. The Pampero is shown to have been equally seaworthy, 
if, her reputation was not quite so high as that of the Daniel Webster. And it 

- does not appear that the defendants could have sent a steamship sooner to 
replace the Pampero, after the accident. 

But upon the other branch of the case, we are of opinion that the strong re- 
presentations made by the defendants that the only extra expense of the plain. 
tiffs would be for their board whilst crossing the Isthmus of Nicaragua in the 
conveyances of the Accessory Transit Company, which connected the defen- 
dants’ lines of steamers, and that they should immediately go on board the 
steamer at San Juan del Norte, make out a case of liability on the part of the 

_ defendants for refusing to take the plaintiffs on board the Daniel Webster after 
her arrival at the last-named port. There is no such evidence of a well-ander- 
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Van Hons stood usage, or of notice to the plaintiffs of what would be done it 

“‘Teurtstox. tingeney as will counteract the presumption that arises from the 
sentations made to the plaintiffs when they bought their tickets. 

The evidence shows that after the arrival of the Daniel Webster the’ 

were kept on shore at San Juan del Norte for about ten days, at an é: 

$1 50 per day. 

They are accordingly entitled to recover each the sum of $15 and ¢ 

It is therefore ordered that the judgment of the District Court be: 

and proceeding to render such judgment as should have been rendered, 

ordered, adjudged and decreed, that each of the plaintiffs in these 

suits recover of the defendants, in solido, the sum of $15 and the costs of wi 

in the District Court; the costs of appeal to be paid by the plaintiffs and spells 

respectively. 
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J. B. G. Arnoutt v. Crry or New Oreans. 





After the annexation of Lafayette to New Orleans the Legislature required the Parish 
Jefferson to make copies of acts relating to property in Lafayette, for registry in New ; 
The costs of these copies were fixed by law, and were to be paid by. the city of New Orleatia; . 
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Held: There is nothing in such legislation which either violates or impairs the obligation a | Iti 
contract, or destroys a vested right. the / 

To the city of New Orleans, as a civil corporation, has been delegated a portion of the lead : 
of the government; it was established, as are other city corporations, for the public con on tt 
and it is certainly competent for the Legislature, frem time to time, as the public convenienss) the v 
or necessity may require, to add to or abridge the powers and duties of the corporation, to the d 
restrict or enlarge the boundaries of this delegated authority, except so far as they are a laws 
nized and guaranteed by the Constitution itself. 

The Act of 1853 is entitled “An Act to provide for the removal of certain public records from) are k 
the Fourth District of New Orleans to the Parish of Jefferson,” and the Act of 1354 is ! its t 
an Act amendatory thereof. Each section in both of these Acts has direct reference to xy 5 116 
subject-matter of its legislation, or its necessary incidents. It certainly was not n ; . 
meet the requirements of the Constitution, for the Legislature to pass two separate acts for the $ men 
purpose of accomplishing one object—the first in order that a thing should be done, Mito. ; the 1 
second to indicate the manner in which the expense should be defrayed. legal 

- The title of the amendatory Act not only refers to but includes the title of the first Act. Cy 
Constitution does not prohibit any designation of an amendatory Act by a reference to the ti ( 
of the Act amended. ait : of t 

The object of the Constitution was to prevent the amendment or revival of laws merely by tions 
ence to their title. It was intended that each amendment and each revival should speak” rh) ‘ from 
itself and stand independent and apart from the Act revived, or section amended. ; 

sof we 

PPEAL from the Fourth District Court of New Orleans, Reynolds, J...) } bow 
Roselius and Filleul, for plaintiff. Livingston, City Attorney, for des | guar 
fendant. ooo | and 
Lea, J. The plaintiff seeks to recover from the city of New Orleans com) | the’ 
pensation for.certain transcripts of conveyances made by him in accordance with 4 oi 
the provisions of an Act of the Legislature, approved 30th April, 1853, and am. | shot 

Act amending the same, approved 15th March, 1854. ad A dees 
These statutes were enacted for the purpose of preventing the difficulty and | vide 

confusion in tracing the registry of conveyances of, and incumbrances upon real 9 If 

estate, which it was apprehended might result from the separation of the city,of } imp 

Lafayette from the parish of Jefferson and its annexativn to the city of New»: } sub 


Orleans. 
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cause to be made a full and complete synopsis of the records of the sales of .all 
te and slaves situated in the city of Lafayette, to be delivered “to the 
of Conveyances of the city of New Orleans,” for which he was autho- 
_ qized to charge and receive the sum of one dollar for each and every transcript 
of conveyance, as aforesaid, “the expenses to be paid by the city of New Or- 
” A similar provision was made for the transfer of the registry of all 
privileges, judgments, &c. 
ion The plaintiff, ~ is the Recorder of the parish of Jefferson, it is admitted 
has, in aceordance with the provisions of the Acts above referred to, furnished 
thetranscripts of 10,503 conveyances, which have been duly delivered to the 
Recorder of Conveyances of the parish of Orleans. 

It appears that after 3,000 transcripts of conveyances had been furnished, the 
plaintiff was paid the sum of $3,000—that being the rate of compensation pro- 
vided by the statute ; but when his claim of remuneration for the remainder ef 
| the transcripts was presented, (after some hesitation and discussion,) payment 
was refused, on the ground, as appears from the admissions on file, “that the 
plaintiff had instituted a suit against the city for the recovery of the amount.” 
. Without examining into the validity of such a reason for a refusal, the question 
to be determined is, whether the city is or is not legally bound to pay the 

intiff’s claim. 

«Itis urged in the pleadings and in the brief of the counsel for defendant, that 









on the ground, Ist, that the Legislature cannot compel the defendant to pay for 
the value of work executed for the benefit, advantage and convenience of others, 
the deferdant being only bound upon the contracts made in accordance with the 
laws regulating their powers and duties; and 2d, that the Acts of 1853 and 1854 
are both unconstitutional, the object of the Act of 1853 not being expressed in 
its title; and that the Act of 1854 was passed in violation of Articles 115 and 
} 116 0f the Constitution of the State. Wherefore the defendant claims a judg- 
ment. against the plaintiff on his principal demand, and demands in reconvention 
the reimbursement of the $3,000 paid to plaintiff under a mistaken view of the 
legal liability therefor. 

To the city of New Orleans as a civil corporation has been delegated a portion 
of the powers of the government; it was established as are other city eorpora- 
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tt } tions'for the public convenience ; and it is certainly competent for the Legislature 
= } from time to time, as the public convenience or necessity may require, to add to 
_» | or abridge the powers and duties of the corporation ; to restrict or enlarge the 
) | boundaries of this delegated authority, except so far as they are recognized and 
le. | guitanteed by the Constitution itself. Now, in the exercise of this discretion, 
ss | and considering that it was for the public benefit, the Legislature have indicated 
M) | themanner in which all existing acts affeeting real estate and slaves in the city 
th. { ofLafayette, at the time of its consolidation with the city of New Orleans, 


i | should be registered in the parish to which it was transferred, and of which it 
ov! | became a component part. At the same time a proper compensation was pro- 
ud | vided for the necessary labor in effecting the registry, as required by law. 

al | ifthe obligation of executing the act at the expense of the city had been 
of } imposed upon the Mayor or some other city fanetionary, it would have been, in 
® } substance, what itis now. The charge of carrying out an Act rendered necessary 


the Act of the Legislature, under which the plaintiff claims, is illegal and void, 


[a as they are applicable to the present controversy, pro- —- 
; ride, substantially, that the Recorder of the parish of Jefferson should make and New Onuzams, 
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= by the alteration in the boundaries of the city is imposed upon the ¢ 
New Omzaxs. It formed a part of the legislation incident to the consolidation of the 
into one, and the expense incident to the change is as properly charg 

the city as any other expense incident to its organization. There is 1 

such legislation which either violates or impairs the obligation of a ec 

destroys a vested right. Nor is the defence, in our opinion, tenable 

ground that the Acts referred to are in violation of Articles 115 and 116 
Constitution. The Act of 1853 is entitled “ An Act to provide for the 

of certain public records from the Fourth District of New Orleans to the par 

of Jefferson,” and the Act of 1854 isentitled “ An Act amendatory thereof) 

Each section in both of the Acts has direct reference to the subjec 4 

its legislation or its necessary incidents. It certainly was not necessary to me 

the requirements of the Constitution for the Legislature to pass two separaii 

acts fur the purpose of accomplishing one object—the first to order ‘oma 
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should be done, and the second to indicate the manner in which the e 
its execution should be defrayed. “It is sufficient that the object of the awh, 
stated in its title according to the understanding of reasonable men.” See @h 
An., 605, Municipality No.8 v. Antoine Michoud. inh 
We think, therefore, that these Acts embrace but one subject of legislation, 
which subject is clearly designated in their titles. The next objection which 
urged is, that the Act of 1854 is unconstitutional, because it purports to beah 
amendment of the Act of 1853: that this amendment is effected by a references 
to the title of the first Act, and because the whole of the amended Act is not 
reénacted and published at length. | 
The title of the amendatory Act not only refers to but includes the title of 
the first Act. The Constitution does not prohibit any designation of an amen. 
datory Act by a reference to the title of the Act amended: if it did, it would 
deprive the Legislature of most direct and accurate means of designating dll 
amendatory legislation. : 
The Article of the Constitution is as follows: : 
“No law shall be revived or amended by reference to its title, but in such cite | 
the Act revived or section amended shall be reénacted and published at rab 
Constitution, Art. 116. wit 
This was intended to prevent the amendment or revival of laws merely 
reference to their titles. It was intended that each amendment and each 
should speak for itself; should stand independent and apart from the act revived 
or the section amended. It was therefore provided that “in such cases, ” if the . 
object was to revive an act, it should be “reénacted” throughout; if it ocal . 
was to amend an act then the “ section amended” should be “ reénacted and pub- 
lished at length.” In the case under consideration the object was to amend an 
act, and accordingly all the “ sections amended” have been reénacted and pale 
lished at length. It is urged, however, that the fifth section of the Act 1868 
has been left out in the amendatory Act, and two new sections, upon a subject 
not embraced in the first Act, are added. As it was not the intention of the ; 
Legislature to amend this section, it was probably not thought necessary to 1 
reénact it; but even upon the hypothesis that each amendatory Act sho : 
embrace the whole of the legislation contained in the Act of which it is an amel 
ment—(a conclusion not warranted, as we think, by a fair and reasonable inter. 
pretation of the article referred to)—still itis evident that the section in question — 
was at best mere surplusage. It was a mere saving clause that nothing in the | 
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be so construed as to impair or invalidate any mortgage or conveyance 

-made prior to the promulgation of the Act, although no transcript By 
be made as provided by the Act. The law would have been 
the same without such a clause as with it, and its addition to the Act 
would neither add to nor in any manner alter or affect its scepe,,mean- 

or application as a statute. 

«The Act of 1854 has therefore every element of separate and detached legis- 
which it is contended that the Constitution requires. The law means all 
ould mean if the section were annexed. And its provisions, and all its 
provisions are fully operative without a reference to the Act of 1853. Under 
eireumstances we do not feel called upon by any rule of interpretation 
wbich might be adopted to set aside as unconstitutional and void a statute whieh 
was considered to be one of public utility, which was intended to guard against 
the eonfusion and uncertainty in the registry of publie acts incident. to the 
of the city of Lafayette to the parish of Orleans. It is perhaps 
needless to add that we do not consider that the last two sections of the Act of 
1854 which provides the means of defraying the expense incident to its execu- 
tion, as being legislation upon a subject different from that embraced in the first 


Act. | 
» Ibis therefore ordered that the judgment appealed from be affirmed, with 


costs. 
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,, Taomas Husyatt v. Warr & De Sauties and Roperr Y. Jongs. 


An Ket under private signature has no date against third persons; but a date may be given to such 

{an instrument by evidence dehors the instrument itself. 

There is nothing in the Registry Laws which precludes a title not registered from being the basis of 
the prescription mentioned in Article $444 of the Code, when it is accompanied by actual posvession 
and the incidents prescribed in Article 3458. 


PPEAL from the Fifth District Court of New Orleans. Augustin, J. 

A. Henderson, Jr., for plaintiff. Benjamin, Micou & Finney, for Jones, Taylor, 
for warrantor. 

. Bucnanan, J. (Merrick, C. J., absent.) Plaintiff has judgment against the 
defendant, Robert Y. Jones, for the possession of a slave named Henry, and in 
default of said slave being delivered up, then for $1,000 as his value, and for 
$25,per month from the date of judgment, as his hire. There is also judgment 
infayor of Jones aginst his warrantors, George A. Botts and George M. Bayley. 
Jones and Bayley have appealed. 

». In this court the appellant Jones contends that the suit is barred by the pre- 
‘etption of five years, under Article 3444 of the Code, and should the ples of 
‘prescription not prevail, that the slave Henry i» valued too high by the judgment. 
» The plaintiff has answered the appeal, and prayed for an amendment of the 
jadgment in his favor; by allowing him hire for the slave Henry from the insti- 
} tution of the suit, instead of from the judgment. 

» Defendant holds by a conveyance sous seing privé from Botts, not recorded. 

Bats’ title was by notarial act of sale from Bayley, of date September 84, 
} 1845, not registered in the office, of the Register of Conveyances. Bayley 

_ Dought the slave from J. A. Brown by act under private signature, not recorded, 
4} onthe 20th April, 1844. 
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satel The three sales in question were made in New Orleans, and the Di 


si Ware. 


‘eame down the river in company with plaintiff and the slave “Henry, in the 
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was of opinion that their want of registry prevented them from ¢ 
foundation for the prescription of five and ten years—the short: pre 
which the title of slaves is acquired to one who possesses with a ttle t 
of property. We have come to a different conclusion. It is very true { 
act under private signature has no date against third persons, and da 
the conveyances in defendants’ chain of title are of that’ description. Bi 
date may be given to such an instrument by evidence dehors the i 
itself; and in the present case the date of the conveyance from Brown to @ 
Bayley, (April, 1844,) is fixed by the testimony of two witnesses, R. H. 
and Richard Beck, who also prove the open and uninterrupted possession 
Bayley under that title. In relation to the conveyance from Botts to Jones, th 
is the following admission in the record, made on the trial ef this cause in 
court below, Ist February, 1854: “It is admitted that Jones would 
vate title from Botts to him of the slave Henry, of date about September, 
the production of which paper is dispensed with ; the said title being the tit 9’ 
upon which Jones relies for his title to the property, and ‘ender while 
possession to the present time.” 

We are of opinion, after a careful examination of the law and of theas 
ties cited in argument, that there is nothing in the Registry Laws which ' 
a title, not registered, from being the basis of the prescription mention 
Article 3444 of the Code, when it is accompanied by actual possession, with @ 
incidents prescribed in Article 3453. This suit was instituted the 14th} 
ber, 1850; and actual and oninterrupted possession is shown in the ¢ 
and warrantors from April, 1844, to that time, being six years and seven’ 
The defendants have therefore acquired title by prescription to the slave, 
the plaintiff has shown himself to have had a residence out of this Statey+[a 
his petition he styles himself a resident of New Orleans; but his counsel ¥ lies 
upon the evidence of plaintiff’s brother-in-law, Simons, who proves that in 1837 
and 1838 plaintiff resided in Tennessee, and that in 1888 or 1839 he remoy 
Missouri. He has also offered two witnesses’ named Waters, one’ of 
Thomas Waters, swears that in December, 1844, the plaintiff resided\in 8 
Louis, Missouri, and that in March, 1845, he was keeping store in St. Leonia 
This witness also declares that at this last date the slave Heary was hired®at 
in Boonsville, Missouri. Charles Waters swears positively that plaintiff resided 
in Boonsville in December, 1844. Apart from the diserepaney in the testimony 
of these witnesses as to plaintiffs residence in December, 1844, whieh creates a 
doubt of the correctness of their recollection of dates, we find it pro 
beyond question that the slave was in New Orleans in April, 1844—a 
corroborates the evidence of a witness, Henry E. Moore, who swears that'he 
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spring of 1843, or it might have been the following year, 1844. tilt F 


proved that plaintiff resided in New Orleans in 1845 and in 1846, and that 

1847 he went to the Mexican war, whence he returned in’ the latter patt of 

that year or early in 1848. at 
On the whole, the plaintiff has failed to prove satisfactorily a residence” 

where out of Louisiana within the five years next preceding the institutidil of 

this suit. The nearest approach to it is in the testimony of Thomas 

who says: “He (the plaintiff) came here a short time in 1845, but re 

St. Louis.” 
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, i. has been afforded the opportunity of two trials, and ought to 
‘produced something more satisfactory than such loose and vague testimony, 
tbe hed a residence elsewhere than in this State, within five years 
the institution of the suit. The burden of proof is upon mn plain. 


‘the propriety of such a rule is peculiarly manifest. 
ant of the District Court reversed, and judgment for defendants, with 
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T Spovesston or Henry Frercuer, f. m.. c., Crests Banam et al, v. 
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lk Josera Decoupreav, Administrator. 
ei 
sinchbdren and grandchildren of « natural aunt of the deceased are_not entitled to the estate— 
there being no statute authorizing them to set up such an illegitimate relationship as a basis for 
right of inheritance, which is the creature of positive law. Code 911, 915, 917, 928. 
Sed ish of incision before a notary and two witnesses, the deceased described M. L. as his 
«> patural daughter slave.” This is a sufficient acknowledgment of paternity, although the object 
og of the act was to enfranchise the slave. 
Bite = presto fr such an acknowtobient, expe thatthe decaration'fo made Oe pro 
‘pence of & notary and two witnesses. (Code 221.) If the declaration be thus made, it seems 
Yfjmimaterial whether it be she main object of the act or not. 
‘Matural children are not like legitimate heirs seized of the succession at the instant the ancestor 
dies. They have only a right of action to cause themselves to be put in possession upon a preper 
Showing. Code 919, 943. 
"Phe State claimed the succession, charging that M. L. was an adulterous bastard ; to the evidence of 
«| whieh she objected, under Article 968 of the Code, which provides that ‘the exclusion [from the 
], either for cause of incapacity or unworthiness, shall not be sued for by others than 
._ the relations who are called to the succession of the unworthy heir,” &c. Held: The State is not 
' gaing to exclude M. L. under any of the pretences contemplated in Article 968. She isan actor 
©! Seeking by proof to have herself recognized as heir. She must, therefore, make out her case like 
iene Geta, and, whan epporentiy mode ont, it fs epen, to he rebutted. 


es 


Bde wet pro which she bases her claim to the heirship be a nullity, she cannot be put in possession 


of the estate; and the act is a nullity if made in contravention of Article 222 of the Code, 


_ @iwhich prehibits the acknowledgment of children the offspring of an adulterous or incestuou 


|, intercourse. 
s prohibition would be futile if the State could not insist on the inquiry whether the acknowledged 
child was an incestuous or adulterous bastard—for such a bastard can only exclude the State. 


. Nai 1184, 1185, 1186, 1262, 1208. 


| PPEAL from the Second District Court of New Orleans, Morgan, J. 


A ad Collins, for plaintiffs. Culbertson, for defendant. A. Hennen, for 


testamentary executor. Morse, Attorney General, and Miller, for the State. 


_ Filleul and Tissot, for intervenor. 


_ Srorrorp, J. (Merrick, C. J., absent.) Henry Fletcher, £ 1h.’¢., died in 


; ‘New Orleans, leaving a succession inventoried at about $2¢,060. 
/ y One Joseph Découdreau was appointed administrator, and +éok possession of 


the effects in that capacity. After a time an olographie.testement was discov- 
in which Fletcher had appointed one Jean Louis Dollidle his. executor. 
~ will being probated, Dolliole was confirmed as testamentaty ékecutor, and 
Pow represents the succession. 
The death of the legatees prior to that of the testator involved the caducity 
‘the main dispositions of the will. So the property must follow the general 
law of successions ab intestate. 
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Sogcmamox Or Three parties claim the inheritance : ‘ 
I. The Bahams, and others styling themselves the cousins of the de 
Il. Marie Louise, f: w. ¢., styling herself the duly acknowledged. nai 

child of the deceased. 

TIL The State. 

The prayer of the first claimants must be rejected, because they. a 
children and grandchildren of a natural aunt of the deceased, and there is 
statutory provision authorizing them to set up such an illegitimate re 
as a basis for the right of inheritance, which is the creature of positive j 
C. C. 911, 915, 917, 920; Sayre v. Pasco,5 R.9; Bevens v. Dupré, § 
494. A their ri 

The only remaining question is whether Marie Louise shall take in 
ence to the State. 

Henry Fletcher, in an act of manumission passed before a notary and 6 
witnesses, described Marie Louise, whom he enfranchised by the act, ag] 
“ natural daughter slave.” It is contended that this is an insufficient con 
ance with Article 221 of the Civil Code, which declares that “ the ack 
ledgment of an illegitimate child shall be made by. a declaration ex 
before a notary public in presence of two witnesses, whenever it shall not have 
been made in the registering of the birth or baptism of such child.” 

It is said that the words “ natural daughter slave” were terms of d 
foreign to the purpose of the act which was to manumit a slave, and not to 
acknowledge her paternity. 

But no form is prescribed for such an acknowledgment, save only that | 
declaration be made before a notary public, in presence of two witnesses, 
the declaration be thus made, it seems to be immaterial whether it be 
object of the act or not. “La seule condition requise c’est qu’elle soit constatée 
dans un acte authentique. Ainsi, peu importe par quel officier cet 
dressé, et peu importe aussi que la reconnaissance, au lieu d’étre l'objet 
de l’acte, ne s’y trouve que par énonciation incidente.” 2 Marcadé, p. 91. ia 

Marie Louise having exhibited the act in which she was described by 3 
























































Fletcher as his natural daughter, maintains that her heirship is thereby 
lished conclusively as against the State, and that neither the State nor 
executor in possession of the property can be heard to show by any extraneous 
evidence the existence of facts which would cut her off from the inheritance, _ 
On the other hand, both the executor and the State offered and were per 
mitted to show that, if Marie Louise was the daughter of Fletcher, she most 
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have been the offspring of an adulterous connection. C. C., 201. i 1 

Upon this fact the proof is conclusive. . Tal 

So the only- question is, was the evidence admissibie ? the 

Marie Leuise, the *ppellant, relies upon the Article 968 of the Civil Code as wif 

implying a fin‘ de non recevoir, which bars the State and the executor from | ti 

, entering itfte any such investigation as was permitted in the court below. . _ am 

: “The exclesion, either for cause of incapacity or unworthiness, shall not be * chi 






sued for by others than the relations who are called to the succession of the 
unworthy their, of ff concurrence with him; and this kind of suit shall: be 
determined in the same manner as other civil actions.” mad 

This article must be construed not alone, but in connection with the subject 
matter of the chapter in which it is found, and with reference to various other 
provisions in different parts of the Code. ah 
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children are not, like legitimate heirs, seized of the succession at the Svocensson — 
jpatant the ancestor dies. They have only a right of action to cause themselves 
‘Wbe put in possession upon a proper showing. “Children called to the suc- 
4 esion of their natural father or mother, in the case mentioned in the preceding 
r are permitted to take possession of the succession which has fallen to 
fhent only by the order of the judge of the parish in which the succession is 
“pened.” ©. C., 919. 

ral children, and the surviving husband or wife, before being put into 
jon of the estate left to them, are not considered as having succeeded to 
the deceased from the instant of his death; but they do not the less transmit 
their rights to their heirs, if they die before having made their demand to be 
putin possession. The reason is, that this sort of heirs, having only a right 
of action to cause themselves to be put into possession of successions thus 
falling to them, this right and this action form a part of the succession which 
they transmit to their heirs.” C. C., 943. 

\ Marie Louise is not, then, in the posture of a defendant with a legal posses- 
gion which is attacked by the State; but she is an actor secking by proof to 
get herself recognized as an heir to an inheritance which cannot be given 
her without establishing her heirship. The State is not suing to exclude her 
under any of the pretences contemplated in Article 968 of the Code. 

VShe must, therefore, make out her case, like other plaintiffs, and when appar- 
ently made out it is open to be rebutted. She cannot hold up the act which 
merely describes her as the “ natural daughter” of Henry Fletcher, and then 
say to the other parties, “you shall not look beyond this paper, to see whether 
Tam such a natural daughter as the law permits to inherit from her natural 
father.” 

If the act upon which alone she bases her claim is itself a nullity, it would 
he absurd to say that she should be put in possession of the estate she sues 
for. That it is a nullity the evidence objected to abundantly shows. It was 
made in contravention of a prohibitory law established in the interest of public 
morals. “Such acknowledgment shall not be made in favor of the children 

produced by an incestuous or adulterous connection.” OC. 2., 222. 

To say that evidence cannot be brought aliunde to show facts which would 
@tablish the adulterous connection of which the child was the fruit, would be 
to nullify the article of the Code altogether. For it is not to be expected that 
the father, in acknowledging a natural daughter, would go so far as to thwart 
his own design by proclaiming his infamy before the notary and witnesses. 

The appellant invokes the Article 913 of the Code: “ Natural children are 
called to the inheritance of their natural father, who has duly acknowledged 
them, when he has left no descendants, nor collateral relations, nor surviving 
‘Wile, and to the exclusion only of the State. In all other cases they can only 
bring an action against their natural father, or his‘heirs, for alimony, the 
amount of which shall be determined as is directed in the title of father and 
ia.” 2 2 
_* But the next article provides that “ bastard, adulterous or incestuous children 
shall not enjoy the right of inheriting the estates of their natural father or 
‘mother, in any of the cases above mentioned—the law allowing them nothing 
‘ore than mere alimony.” 

A futile prohibition, if the fact of their being bastard, adulterous or incestu- 
“ous children cannot be inquired into on the suggestion of the State. For they 
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Bogoenox ston OF could exclude no one but the State, and it is not to be presumed anal 
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themesipin, disclose the fact of their infamous origin, to defeat their 
tensions. |, 

But we are not left to inference upon this subject. For the sake ofe 
the penalties it imposes upon immorality, the Code has declared, in Artic 
that ‘“‘every claim set up by natural children may be contested by 
have any interest therein.” a 

That the State has an interest in defeating the unlawful pre 
Marie Louise in this case is obvious, under the testimony which ol 
there are no legitimate heirs or surviving wife. 

We therefore think the evidence was rightly admitted, and that y 
record, as it stands, the succession will belong to the State, C. C. 477, § 

The decree, so far as it rejects the demands of the Bahams and of Ma 
Louise, is correct. ie 

But there was error in decreeing the property to be forthwith delive ed | 
the Attorney General. There appear to be unpaid debts, and, in as " 
of this kind, the Code seems to contemplate that all the movable and fa MOVs 
property should be sold, the latter after appraisement and on prescribed tg 
of credit, that the balance, on the homologation of a final account, thy 
over in money to the State Treasurer, who is authorized to receipt t 7 
C. C. 1202-8, 1184-5-6. dl 

The answer of the executor to the appeal prays for an amendmentae 
dingly. 

It is therefore ordered that the judgment rejecting the claims of 
als., and of Marie Louise, intervenor, to inherit from Henry F. 
affirmed. It is further ordered that the judgment in other respects be reversed, 
and that the administration of the succession of Henry Fletcher be 
according to law, until the succession is finally wound up; and it is 
ordered that the costs of this appeal be paid by Marie Louise, the appellant, 
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Action for the value of a slave killed by the unskilfulness and fault of persons who were in the m 
ment of defendant. The evidence showed that the defendant had contracted with the A 
to put up the iron front on 2 building, and that afterwards defendant made a special contract wih 
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T. for T. to do the same work, with assistants and laborers employed and paid exclusively 
The work fell to the ground and killed the slave. Held: That T. was not the servant or , 
of defendant, and consequently defendant was not liable. we 

©. C: 2299, 2739. D md 


ob 
PPEAL from the Second District Court of New Orleans. Lea, J. 


poy 


J. R. & J. D. Jones, for plaintiff and appellant. Durant & Horner, for 
defendant. wr 
Bucuanan, J. The plaintiff’s slave, while walking along the sien 
Camp street, in front of a building which was in process of erection, was 
by the falling of cast iron columns and entablatures, which formed the iene 
said building. Plaintiff claims the value of said slave from defendant, on 
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that the accident was caused by the anskilfalness and fault of per- 
‘were in the employment of defendant, and who were at the time in 
the exercise of the functions in which they were employed by defendant. 
action is based upon the 2299th Article of the Civil Code, and, as the 
gpskie has denied his liability, we are first to inquire whether the workmen 
who put up the iron front were persons for whom the defendant was legally 
in damages, at the suit of those who might have been injured by 
their fault, unskilfulness or negligence in the performance of that work. 
Phe evidence shows that the building belonged to Dr. Farrell, and that 
Join Me Vittic was the undertaker of the building. Me Vittie made'a special 
with defendant, Newton Richards, to put up the iron front in question, 
oF witch Me Vittie farnished the materials ; and Richards made another spe- 









dsl contract with William Thompson to do the same work. William Thomp- 
jon himself performed the work, with the assistance of laborers, hired and 

by himself. Just as the work was completed, the iron columns and plates, 
ge titablatres, fell to the ground, in consequence, as the witnesses think, of 


Se an 


. ioe Beitig sufficiently propped with pieces of wood under the horizontal pieces, 

sis usual and necessary. Thompson himself and another workman fell to the 

| with the work. After this accident, which caused the death of plain- 

: slave, Thompson erected the work anew, and only received the stipulated 

dompensation from defendant, $15, after the work was properly done and 

1 finished. We are of opinion that Thompson, by whose fault, negligence or 

ar Whakilfalness this accident happened, was not the “ servant or overseer” of de- 

at fendant, in the performance of this work. He engaged to do a certain job for 

4 Gefendant, for which defendant engaged to pay him when completed. But in 

Going the job, the defendant had no control or superintendence over Thompson. 

4, § The laborers who assisted Thompson had no right to look to Richards for their 

et, | payment, except; under a particular statute and upon the observance of certain 

her | formalities, to the extent that Richards might become indebted to Thompson 

b for the work ; and no indebtedness could arise on the part of Richards towards 
tT Thompson except upon the delivery of the work completed. 

In all the cases of damages awarded under the 2299th Article of the Code, 
Af the party who caused the damage was one, under wages to the party defendant, 
a and engaged in work of which the actual superintendence and control belonged 
ot to the defendant. 18th L. R., 492; 1 Rob., 178; 2 An., 654; 5 An., 704; 7 
t An., 821. 

In the case of Camp v. Kirwan and the Wardens of the Church of St. Louis, 
i. where the proprietors of the building, as well as the contractor who executed 
ker the work, were held liable in solido for damage caused by an acccident similar 
rith fn its chatacter to this one, there existed the peculiar feature, that'the 
it ‘proprietor had reserved to himself, by contract, the controling superin- 
aj 
id 
h 
if 








-tendence of the execution of the work, through an architect employed by 
himself. Judge Stmett, delivering the opinion which was the basis of the 
decree in that case, use the following language: “ {t seems to me that what- 
ever responsibility theré may be for such accident is thrown upon the under- 

, by the Article 2789 of our Civil Code. But the church wardens took 
their case out of the ordinary category, by retaining a continuous and active 
“Girection and control over the construction of the work. By reason of the 

“exercise of this direction and control, they, in my opinion, are answerable to 

sd for the consequences of the defectiveness of the work.” 7 An., 326. 

Judgment affirmed, with costs. 
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SUPREME COURT OF LOUISIANA, 


Th 

be ur 

J. Bermunez, for the use of P. C. Wricur, v. Taz Union B ms a 
Un 

existe 


Sale of mortgage stock of the bank, bought by the bank. Sale sought to be set aside on the prom 
that the stock could not be sold apart from the real estate upon which it was secured, Bus 
Court: We can see no good reason why the bank might not seize and sell any property of 
debtor for the satisfaction of their debt. Certainly the objection is one which cannot be raised. - 
the debtors, whose acts in the premises gave a sanction to the proceedings, and who — 
interest in the enforcement of the supposod prohibition which they invoke. 

The bank had a right to make purchases of this character under the provisions of the Act of aa 

The objection that no legal notice of seizure was given cannot be urged by a party who Appointed 
an appraiser, and was present at the sale. ‘ 





od 


PPEAL from the Fifth District Court of New Orleans, Augustin, J, 
Durel, for plaintiff and appellant. Denis, for defendant. 

Lea, J. (Merrick, C. J., absent.) This suit is brought for the p 
cancelling a judicial sale of 284 shares of the capital stock of the Union: 
made under an execution issued at the suit of the bank, and at which the b 
became the purchaser of its own stock. 

The plaintiff, Bermudez, was the owner of the stock which was secured 
mortgage upon certain real estate and slaves, which were his property ; 
stock was also pledged to the bank for the reimbursement of loans 
obtained upon it. As owner of the stock, the plaintiff borrowed, in 
with the terms of the charter, certain other sums of money which were 
by mortgage upon the real estate and slaves above referred to. The 
and stock thus encumbered was transferred successively to Mrs. Emma Bae 
mudez, and from her to P. 0. Wright, Esg., for whose use this suit is appe 
rently brought. This being the case, the bank, in virtue of a writ of fla 
Jacias, issued against J. Bermudez after the sale to Wright, caused the stock 
to be seized and sold, and at the sale became the purchaser at $5 50 premium 
per share. lta 

This sale is attacked as illegal, on the following grounds: : 

1st. That the stock could not, under the charter of the corporation, be sold 
separate and apart from the real estate upon which it was secured. 

2d. That the bank could not become the purchaser of its own stock, thereby 
extinguishing the same, and diminishing the security for the payment of the 
State bonds issued to that institution. 

8d. Because the writ did not authorize the seizure of the stock. 

4th. That no notice of seizure was given, as required by law. ie - 

In the absence of any law to the contrary, we can see no good reason why 
the bank might not seize and sell any property of their debtor for the satisfac 
tion of their debt; certainly the objection is one which cannot be raised by the 
debtors, whose acts in the premises gave a sanction to the proceeding, and who 
are without interest in the enforcement of the supposed prohibition which they 
invoke. Equally untenable is the objection that the bank could not purchase 
her own stock, and extinguish the same; such a sale could not be attacked — 
upon such a ground by a party having no interest in the question; moreover, — 
the provisions of the Act of 1843 expressly authorizes purchases of this chat 
acter. 
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The objection that no notice of seizure was given, as required by law, cannot 
be urged with consistency by a party on whose behalf an appraiser was ap- 
ted, and who was himself present at the sale; moreover, the evidence shows 
conclusively that the plaintiff had knowledge of the seizure. 
Under the circumstances, all informalities in the proceedings, if any such 
existed, must be considered as waived by the acts of the parties themselves. 
It ig ordered, that the judgment appealed from be affirmed, with costs. 


eee 


Succession or Bersy Young. 


Anuncupative will by public act declared explicitly that the three attesting witnesses were present 
when the will was dictated to the Recorder. The three witnesses, seven months after the execu- 
tion of the will, testified that they were present at the time of the execution, but did not recollect 
hearing the testatrix dictate the dispositions, but believed they heard her, because they attested 
the wi'latthe time. By the Court: This evidence is insufficient to rebut the presumption which 
exists in favor of the truth of an authentic act executed by a Parish Recorder in solemn form. 


PPEAL from the District Court, parish of Plaquemines, Rousseau, J. 
Grandmont, for appellant. Foulhouze and Collins, for appellees. 

Srorrorp, J. (Merrick, C.J., absent.) Betsy Young died in 1854, leaving 
two nuncupative wills by public act, one executed on the 17th of August, 1850, 
the other on the 12th August, 1854. This controversy concerns the validity of 
the latter testament. 

It was decreed to be null by the District Judge, because he was satisfied that 
two of the attesting witnesses were not present when the will was dictated to 
the Recorder by the testatrix. 

The instrument itself, which appears to be in due form, declares in the most 
explicit manner that they were present. 

But these witnesses have been called to testify on this point, and they were 
the three attesting witnesses to the will. 

Not one of them declared that all were not present during the dictation, 

The testimony is entirely consistent with the hypothesis that they were pre- 
sent during that period. 

The only thing calculated to raise a doubt in the mind is, that after a lapse 
of seven months, they did not recollect hearing the testatrix dictate the dispo- 
sitions, but believed they heard her, because they attested the will at the time. 

Upon the authority of the case of Macarty, 7 An., 485, this evidence is in- 
sufficient to rebut the presumption which exists in favor of the truth of an 
authentic act executed by a Parish Recorder in solemn form. 

As it is intimated on both sides that all the available testimony was not ad- 
duced, we will remand the case out of deference to the opinion of the District 
Judge upon a question of fact. e . 

It is, therefore, ordered that the judgment appealed from be avoided and re- 
versed, and the cause remanded for a new trial, the appellants to pay the costs 
of this appeal. _ 












SUPREME COURT OF LOUISIANA, 


Tue Strate v. Toe Jupee or tHe Seventn Jupicrat Disrricr, 
Kernan, District Attorney, praying for a Writ of Prohibition 


The Act of March 15th, 1655, creating an interchange between the Judges of the Fourth, Seye mi 
and E'ghth Judicial Districts, contemplates nothing but a provision for the regular j 
as fixed by law, and does not annul the power conferred on every District Judge to call Bs 
jury terms, when the public necessity requires them, provided they do not interfere with the, 7 


charge of his duties, as imposed by law. a - 


N an application for a writ of prohibition. 7 
Kernan, for the relator 
Sporrorp, J. The Judge of the Seventh Judicial District has called a 
session of his court for the parish of West Feliciana, and had a jury su 
in pursuance of sections 26 and 28 of the Act relative to District Cou 
proved March 15th, 1855, (Session Acts, pages 495-6.) It does not appear 
that this called term clashed, or will clash, with the regular term of court 
that parish, which was to commence on the first Monday of December, t 
within the term commencing on the third Monday in October in East | 
ciana. 
A writ of prohibition is prayed for, on the ground alone that the Judge | 
been inhibited from holding such a special jury term in West Feliciana at the 
present time by the Act of March 15th, 1855, creating an interchange beta 


. 








the Judges of the Fourth, Seventh and Eighth Judicial Districts. (Session 
Acts, pages 246-7.) 

The latter Act, by its terms, evidently contemplated nothing but a provision 
for the regular jury terms as fixed by law. It says that “the interchange hal 
only apply to the jury term,” and “to make effective its provisions,” it is . 
clared that the jury term for the parish of East Feliciana shall. commence, 
that term only, on the second Monday in April next, and thereafter as pro id 
by law,” that is, on the first Monday in April. (Session Acts, sec. 14, page 
493.) 

The provision in the interchange Act, that neither of the said Judges an 
lawfully hold a second jury term in any parish until he shall have held a 
in every other parish of the district, cannot fairly be construed to annul the 
power conferred on every Judge to call a special jury term in any parish of his 
own district, when the public necessity requires, provided that such called term 


does not interfere with the performance of his judicial duties elsewhere, as im 
posed upon him by law, or with the discharge of the duties imposed by law 


upon the Judges with whom he is bound to interchange. 
It is, therefore, ordered that the application for a writ of prohibition be dis 
missed, and that the relator, W. F Kernan, pay costs. : 
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Wow Docuamr v. J. P. Burrerty.—Same v. Sawe.—Atpnonse Garrvs 
v. J. P. Burrerty.—Winow Borrerty, Opponent. 














Statutes in derogation of common right should not be enlarged by construction. 

Mrs. B. claimed a thousand dollars out of her deceased husband’s estate, under the “ Act to provide 
g homestead for the widow and children of deceased persons” —against bona fide mortgagees. In 
answer to interrogatories, the widow said that she owned a house worth seven hundred dollars, 
and added a vague statement that she was in debt. By the Court: The statute does not say that 

ib the amount of property owned by her must be estimated over and above her indebtedness, what- 

ever it may be and whenever due, and we camnot add such a provision toit. Three hundred dol- 

Jars allowed. 
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PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
J. & E. Bermudez and Pedesclauz, for plaintiffs and appellant. Biron, 
for Mrs. Butterly. 

Sporrorp, J. (Merrick, C. J., absent.) The widow of J. P. Butterly 
daims the $1000 awarded to indigent widows by the Act of March 17th, 1852. 
(Session Acts, page 171.) 

The only valuable property belonging to the succession of her deceased hus- 
band has been sold, under three orders of seizure and sale, issued at the instance 
of the Widore Duchamp and Alphonse Garrus, who were mortgage creditors 
of the deceased. 

The Widow Butterly claims a superior privilege on the proceeds of these 
three sales, by virtue of the Act aforesaid. 

Statutes in derogation of common right should not be enlarged by construc- 

tion. 
- The statute in question, which gives a bounty to the widow at the expense 
of bona fide mortgage creditors, is entitled “an Act to provide a homestead 
for the widow and children of deceased persons.” It declares “that whenever 
the widow or minor children of a deceased person shall be left in necessitous 
cireumstances, and not possess in their own right (en leur nom) property to the 
amount of $1000, the widow, or the legal representative of the children, shall 
be entitled to demand and receive from the succession of their deceased father 
or husband, a sum which, added to the amount of property owned by them, or 
either of them, in their own right, will make up the sum of $1000, and which 
said amount shall be paid in preference to all other debts, except those for the 
yendor’s privilege and expenses incurred in selling the property.” 

The only evidence which tends in any way to show that the widow in this 
case is in necessitous circumstances shows also that she is” owner in her own 
right of a house and lot, or homestead, in the town of Donaldson. In answer 
to interrogatories, she says this property is estimated at $700. Itis true she 
 ] adds the vague statement that she is indebted to the amount of $700 or $300, 
" without giving any explanation of the terms of this indebtedness. But the 
statute does not say that the amount of property owned by her must be esti- 
mated over and above all her indebtedness, whatever it may be and whenever 
} due, and we cannot add such a provision to the statute. 

It may be that the creditors, out of whose pockets the bounty for the widow 
is to be taken, loaned their money to the husband upon the belief that, as the 
wife was already in the possession of a homestead, the death of the husband 
| Would not evict them e their mortgage rights. 
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SUPREME COURT OF LOUISIANA, 


Under her indefinite and somewhat evasive answers to inte 
widow is is only entitled to $300, the difference between the value of the py 
perty she owns and possesses and $1000. a 
It is, therefore, ordered that the judgment appealed from be avoided and 2 
versed, and proceeding to render such judgment as should have been rendered 
it is ordered, adjudged and decreed, that the third opponent, Azelie A 
widow of J. P. Butterly, and natural tutrix of the minor child Aimée Buttery 
be paid the sum of three hundred dollars by privilege and in preference tof Y 
seizing creditors, Widow Duchamp and Alphonse Garrus, out of the proceeds 
of the preperty seized and sold in these suits, the sum taken from the prog 
of each of the three lots sold to bear the same ratio to the total sum of 
as the net proceeds of the sale of each of the three lots to the net p 
all the lots; it is further ordered and decreed, that the costs of the intervention 
in the District Court be borne by the appellants, and the costs of this appeal 
by the Widow Butterly, appellee. ’ 
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Crry or New Orteans v. Joun A. Sraicer. a 


The license tax imposed on keepers of coffee-houses is imposed upon all persons of the same das, 
and is therefore constitutional. 

The third paragraph of the twentieth section of the Act of 8th March, 1886, supposing it “— 
force, is not violated by the City Ordinance of 2lst December, 1854. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Labatt & Eustis and Hiestand, for plaintiff. Collins and Black, for de 
fendant and appellant. 

Bucnanan, J. (Merrick, C. J., absent.) The defendant appeals from 3 
judgment rendered against him for a license as coffee-house keeper in the city 
of New Orleans for the year 1855. The defence set up is, that the ordinance 
under which this claim is made is unconstitutional and illegal. Unconstitutional 
because the Art. 123 of the State Constitution requires taxation to be “equal 
and uniform ;” illegal, because the Act of 1836 (page 127, Bullard & C 
requires the Council to fix uniform prices for all licenses, and because the Act 
of 1847, (page 140, section 1,) requires taxation to be “equal and uniform,” 

Upon the question of constitutionality, it is only necessary to repeat what 
was said in the case of the State v. Rebassa, 9 An., 305: that the license tax in 
question operates uniformly upon all persons of the same class, to wit: all 
keepers of coffee-houses. It is therefore constitutional. 

The third paragraph of the 20th section of the Act of 8th March, 1836, 
(Bullard & Curry, 127,) required the City Council to fix an “uniform rate” of 
all licenses to pedlars, hawkers, grog-shop keepers, taverns, and others, which 
now or hereafter may be provided by law. Supposing this law to be still in 
force, and to be applicable to the present case, it does not szem to be violated 
by the City Ordinance of 21st December, 1854. 

The Act of 1847, (page 140,) which is an Act to provide for the payment of 
the debts of the Municipalities of New Orleans, commences by the enunciation 
of the rule that taxation within each Municipality shall be equal and uniform. 
It is not seen what application this rule has to the present case. 

The judgment of the District Court is affirmed, with costs. 
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Letann & Co. and Jonn Snntons & Co. v. A. Rose. 





' 
Under proceedings had for a forced surrender, in which there was no prayer for imprisonment, the 
found a verdict of guilty, but the court refused to sentence the defendant to imprisonment. 
“Had: that the Court did not err; the prayer for general relief, while it entitles the party to all 
“he ordinary decrees or orders which the pleadings may justify, will not authorize the imprison- 
‘ment of a debtor under a highly penal statute. 
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PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
" Smiley & Perrin, for plaintiffs and appellants. 7. G. Semmes and Schmidt, 
for defendants. 

Lea, J., (Merrick, C. J., absent.) This case is presented on an appeal 
from the refusal of the District Judge to pass sentence of imprisonment upon 
the defendant, who was found guilty of fraud by a verdict of a Jury, under 
proceedings had for a forced surrender. The District Judge refused to pass 
sentence upon the defendant for the reason (with others) that the plaintiffs had 
jn no part of their pleadings asked for the extraordinary remedy of imprison- 
P ment against their debtor, and that the defence could not have been conducted 
" with reference to such a demand. 

Bs. We think this view of the case is correct. It was not the duty of the Judge 
7 to enforce the penalty of the law in a case where the penalty was not invoked. 

r The case is not analogous to that of a public prosecution by indictment or in- 
formation. The plaintiffs are seeking to enforce their private rights in a civil 
proceeding, and they ask in their petition that the defendant, in default of the 
payment of their judgments, be compelled to make a surrender of his property 
to his creditors. 

Upon the filing of the defendant’s schedule under the orders of the court, 
they filed charges of fraud, and close their opposition, asking that the prayer 
of the defendant for exemption under the insolvent laws be rejected. It is true 
there is also a prayer for general relief, and in such cases we hold that the 
party making it are entitled to any and all ordinary decrees or orders which 
the pleadings and evidence under the pleadings may justify; but this relief 
does not extend to the extraordinary remedy of the imprisonment of a debtor 
under a highly penal statute. The presumption is, when a party fails to invoke 
such a remedy, that he waives it, and the defence is conducted accordingly. 

It is ordered that the judgment be affirmed, with costs. 
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Crry or New Orteans v. Cuartes GorrscHarx. 
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Judgment for municipal taxes by default and confirmed, witnout proof that the property assessed 
in the name of the defendant belonged to him; Held: alegal presumption necessarily arises from 
the provisions of the assessment law in favor of the correctness of the assessment roll, and it was 
the business of defendant to show the error in the roll, if error there was. 


res 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Hiestand & Levy, for plaintiff. Laville, for defendant and appellant. 7 
Voornies, J. (Merrick, C. J., absent.) The defendant is appellant from a 
definitive judgment by default against him for municipal taxes. 
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New a The defence urged by him is, that, under the tacit issue, which is tant 
Gorrequats. 


SUPREME COURT OF LOUISIANA, 


to a general denial, the plaintiff was bound to show that he was the ¢ 
the property assessed in his name for the year 1854; that the court 
erred in assuming the proof of the existence of the title to the property in 


from the fact of its description in the tax receipt and assessment roll. This : 


defence is clearly inadmissible. In the assessment of property subject to ¢ 


tion, the law imposes certain duties upon the assessors, among others, that of 


calling upon each tax payer for a list of his property under oath. Certain . 
notices are required to be given in cases of absence. After the completion of 
the assessment roll, it must be deposited with the proper officer, giving notice 
thereof, in order to rectify any errors which may exist therein to the prejudigs - 
of any person, within a certain delay. Hence it is obvious that a legal pre. 
sumption must necessarily arise in favor of the correctness of such assessment 
roll. If any error existed to the prejudice of the defendant in the assessment 
of property in his name, he should therefore have alleged and proved such 
error. 
It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed, with costs. . 
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Teresa Herman v. Gaspard THEURER. 


Where the community is dissolved by the death of the husband, the surviving wife is presumed ts 
have the intention to accept the community, and her right to r ce is subject to the same 
rules as govern the beneficiary heir. 

But a different rule prevails where a divorce has been pronounced. Unless the wife accepts the 
community within the delay allowed by law, and obtains from the Judge a prolongation of that 
delay, she is supposed to have renounced the community. Code 2389. 





PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Tissot and Duvigneaud, for plaintiff. Dufour and Roselius, for defendant 
and appellant. 

Merrick, C.J. In Augist, 1843, the defendant, Gaspard Theurer, insti- 
tuted an action against the plaintiff, his then wife, for a divorce, on account of 
adultery committed with one Jacob Euper, and also to obtain possession of a 
child of their marriage, to set aside certain donations, and to liquidate and settle 
the community. 

No personal service of the petition appears to have been made upon the 
plaintiff; but a curator ad hoc was appointed to represent her in that suit, and 
service of the citation was made on him. The curator answered by a general 
denial. The proof of the facts seems to have been conclusive. The court de- 
creed the divorce prayed for, gave the care and keeping of his minor son to 
Theurer, annulled the donations and ordered that the parties, “ plaintiff and 


defendant, be referred to Louis 7. Caire, Esq., a notary public, for the settle- 


ment of the community of acquets and gains which existed between them,” 
This decree was signed May 10th, 1844. It will be observed that up to this 
date, there is nothing in the record which shows that Theresa Herman ever 


accepted the community or desired that the same should be partitioned a 


tween her and Gaspard Theurer. 
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NEW ORLEANS, JANUARY, 1856. 
In August, 1843, an inventory was made, and at the making of the same, 


‘Theurer, the defendant, was present in person and signed it, and John L. Thie- 


len signed the same, purporting to act as attorney for plaintiff. This inventory 
was filed in court on the 16th of September, 1844, and showing the debts of 
the! community to be equal to the assets. Nothing further was done in the 
case until the present suit was instituted. 

‘It appears from the allegations in plaintiff’s petition, that she has married 
Jacob Euper, the person with whom the decree of divorce convicts her with 
having committed adultery. 

The present action was commenced by service of citation on the 11th day of 
Jane, 1852. Plaintiff prays in her petition for a renewal of the order given in 
the judgment of May 6th, 1844, (referring the parties to a notary to take an 
inventory,) in order to proceed to a partition, and that the former inventory be 
declared null and void, and that a partition of the community take place be- 
tween the parties. 

The defendant resists plaintiff's demand on the following, among other 
grounds, viz: 

That the plaintiff, not having accepted the community within the delay al- 
lowed by Article No. 2889 of the Civil Code, must be considered as having re- 
nounced the same. 

We find that the plaintiff in her petition expressly denies that she was ever 
notified to attend the taking of the inventory, or represented at the taking of 
it according to law. There is nothing in the record which shows that Mr. 
Thielen was authorized to represent her, and she could not now be heard to 
contradict the allegations of her petition. So far, therefore, as the taking of 
the inventory is concerned, it proves no acceptance of the community on the 
part of the plaintiff. 

_ But it is contended that the acquiescence in the portion of the decree quoted 
in this opinion, had the effect of an acceptance of the community, and a deci- 
sion from Sirey, A. D., 1830, Tit. Communauté, Partie 2d, p. 97, in these 
words, is quoted as an authority, viz: 

Attendu que lorsque le jugement qui prononce le divorce renvoie les parties, 
sur leurs conclusions, devant un notaire pour y régler leurs droits, et que les 
parties ont acquiescé audit jugement, il est manifeste que cela est une accepta- 
tion suffisante de la communauté. 

The difference between the case cited (were we to view it as an authority) 
and the one at bar, consists in this: the decree in the one case was formed 
upon the “conclusions” of the parties, in the other, without any prayer to 
that effect on the part of the defendant, and on a mere general denial of the 
curator ad hoe appointed to defend her. 

As the curator ad hoc had no power to accept the community for the plain- 
tiff, we must construe the judgment rendered upon the pleadings in this case 
as simply recognizing the defendant’s right to accept or renounce the commu- 
nity, as she should deem most to her interest. Had she been sued immediately 
afterwards for the one-half of any of the large debts of the community, un- 
questionably she could have set up her refusal to accept as a bar to such action. 
Hyde v. Oreddic, 10 R. R., 893-4; Clacor v. Lane, 5 A. R., 499. 

In order, therefore, to render the plaintiff, under the judgment, responsible 
for one-half of the debts of the community, it was necessary that she should, 
by some act of her own, evince her determination to accept the same. Where 
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the community is dissolved by the death of the husband, the surviving w 
presumed to have the intention to accept, and her right to renounce igg 
to the same rules as govern the beneficiary heir. But a different rule 
where a divorce has been pronounced. Unless she accepts the co 
within the delay allowed by law, or obtains from the Judge a prolonga 
that delay, she is supposed to have renounced the community. ©. C., 

The reason of the rule is doubtless this: the husband is the head and 
of the community, and at once responsible for its debts, and being seized ¢ 
he ought not to be compelled to demand a partition of the wife of the . 
in his hands, and thus lessen his means to meet the debts, particularly ag he E 
responsible for the whole, whilst his wife, by acceptance, would only be reg . me 
sible for one-half of the same. The interest of the creditors and the puble | 
requires that the delay allowed the divorced wife to accept, should be, as pro 
vided by the Civil Code, a short one. 

The plaintiff having suffered eight years to elapse after the rendition of the 
judgment in action for a divorce, without doing any act by which her accep. 
tance of the community can be clearly inferred, her action is barred, unleg 
the conduct of the defendant has been such as to prevent her from ascertaining 
her rights in regard to the community. vt Defer 

We do not think the testimony makes out a case of that kind. The absengs 
of the plaintiff with her paramour, at the time the decree was pronounced, is 
not a circumstance calculated to make a very favorable excuse for not looking cor 
into her rights at the time the judgment was rendercd. The demand of 
notary, whether certain property did not belong to the community, and 
answer that it did not, were on file, and if the answer was not true, ( 
























as it did to a grocery store,) she must have known the fact at the time, and " 
was for her to controvert that part of the inventory. But she did not defe 
see fit todo so. The testimony which she has introduced, after this lapse o iy 
time, conflicting as it is, does not possess that clear and consistent character ‘hi 
and show that want of knowledge on her part, and that deception on rey bit | 
of the husband, which would entitle her to a restitution against her tacit re o 
nunciation of the community. 
The judgment of the lower court is therefore reversed, and ours is in favor ri 
of the defendant, with the costs of both courts. the 
ilaes ah A a a ed ak B 
it, a 
; whi 
Nicnotas Murray v. Jonn Waker. an ¢ 
A record was offered in evidence, but not filed, and therefore not copied by the Clerk in making up ; , 
the transcript for the Supreme Court The transcript was brought up by the appellee, who moved - 
‘to dismiss the appeal. By the court: It was the duty of the appellant to present her case in sucli whi 
a shape that this court could pass upon the correctness of the judgment appealed from. It is true: the 
the appellee has brought up the appeal, on the failure of the appellant todo so, But the defi- y 
ciency of the record is plainly the fault of the appellant, which should not prejudice appellee. 
Appeal dismissed. ‘1 1 ples 
PPEAL from the Third District Court of New Orleans, Kennedy, J. yr 
41. Durant & Hornor, for plaintiff. Dunlap, for defendant and appellant, P vd 
Bucuanay, J. (Merrick, ©. J., absent.) This is a proceeding by third J ojy 
opposition on the part of defendant’s wife, claiming to be paid, by preference 9} 


over plaintiff, out of the proceeds of property sold in execution, the amount of 
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judgment obtained by her against her husband. She is appellant 
} a decision of the District Court adverse to her claim. 
In support of her third opposition, the appellant offered in evidence “ the 
of the record of the suit No. 7778 in the First District Court, entitled 
ine L. Campbell, wife of John Walker, v. Her Husband.” But the cer- 
ee éf the Clerk of the court to the transcript, declares, that the record in 
question, , though offered in evidence, was not filed ; and consequently that it is 
pot copied. It was the duty of appellant to present her case in such a shape 
that this court could pass upon the correctness of the judgment appealed from. 
Be It is true the appellee has brought up the appeal, on the failure of the appellant 
wT jo do so, But the deficiency in the record above mentioned, is plainly the 
a fault of the appellant, which should not prejudice the appellee. The appeal is 
dismissed, with costs. 









Bocert, Wiusams & Co. v. Jonn Ecerroy, 


Defendant held a sum of money belonging to W., and refused to pay it over, under wholly unfounded 
pretences, for three years, when he acquired a protested note on which W. was endorser—which 
he pleaded in compensation of the debt due to W. By the court: The allowance of the plea, 
under all the facts of the case, would be subversive of that good faith upon which the doctrine of 
compensation reposes. 


PPEAL from the Sixth District Court of New Orleans, Cotton J. 

Durant & Hornor, for plaintiffs. Benjamin, Bradford & Finney, for de- 
fendant and appellant. 

Sporrorp, J. (Merrick, C. J., absent.) The evidence satisfies us that the 
defendant received and disbursed and collected money for Wilkinson in a high- 
ly confidential capacity. He styled himself “Treasurer” of a company to 
which Wilkinson belonged, and whose members were interested in a single 
joint adventure. 

On the 22d October, 1850, he stated the balance due by him in this fiduciary 
capacity, to Wilkinson, as the final result of the adventure, at the sum of $685, 
for which amount, with interest, the District Judge gave judgment in favor of 
the plaintiffs, who are assignees of Wilkinson. , 

But, instead of paying the money over then to the party for whom he held 
it, as he should have done, the defendant kept it, under pretence of a set-off, 
which was a legal impossibility, according to his own statement of the facts; 
an off-set which he has not attempted to insist upon in this suit. 

But it served as an excuse for keeping the money three years, when he ac- 
quired a protested note, long past due, on which Wilkinson was endorser, by 
which he now pretends his debt to Wilkinson has been extinguished through 
the operation of law. 

We concur with the District Judge, in thinking that the allowance of the 
plea, under all the facts of the case, would be subversive of that good faith 
upon which the doctrine of compensation reposes. 
| The authorities cited sustain the judgment. 

Bloodworth v. Jacobs, 2 An., 25; Nolan v. Shaw, 6 An., 46; Breed v. Pur- 
v8, Wood & Co., 7 An., 85; 2 Pardessus, Droit Com., $ 325. 

The judgment is therefore affirmed, with costs. 
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Joun C. Bearry et al., Executors, v. Jonn L. Durter et al) 


It is well settled that payments by an executor without an order of court are irregular, . 4 
binding, unless it be shown that they liberate the estate from a legal obligation. .. 


















PPEAL from the District Court, Fifth Distriet, Parishof Lafourche, @ 
J. C. & A. Beatty, for plaintiffs and appellants. Race & F% 
defendants. Leal 

Voormes, J. On the 10th of July, 1840, Abner Robinson mortgaged i 
sugar plantation and slaves to Joseph Fowler, Jr., to secure the payment of gy 
promissory notes given by him to the latter for a loan of $59,254 15. 
quently, on the 10th of April, 1841, he also mortgaged the same property j | 
W. Bogart & Co., to secure the payment of six promissory notes given by him 
to the latter for a loan of $30,000, stipulating in both mortgages to pay — 
cent. interest on each of the notes from maturity. 

Joseph Fowler, Jr., died in August, 1850, ard W. Bogart, a member fit 
firm of W. Bogart & Co., was appointed curator of his estate. X & 

The mortgage notes in favor of W. Bogart & Co., endorsed in blank by 
: them, were inventoried as the property of Fowler’s succession. The j : 
partition between the heirs of Fowler, made on the 4th of April, 1851, islet 4 
as to any other claim against Abner Robinson. sz 

The heirs to whom the mortgage notes were allotted in the partition, 7 
an order of seizure and sale on them, for the sum of $136,911 16, aye 
the principal and interest due on the 10th of February, 1854, after — 
various credits to the estate of Abner Robinson. 

The plaintiffs, as testamentary executors of the late Joseph W. Tucker’ lak 
will and testament, allege that the testator was, during his lifetime, executor of 
Abner Robinson’s last will and testament; that as such, he paid to the heirgwf 
Joseph Fowler, Jr., or their assigns, on the 24th of April, 1851, the sumof 
$12,701 03, which has never been allowed as a credit on the mortgage notes 
of Abner Robinson ; that when this payment was made, neither Joseph Fowler, 
Jr., nor his heirs, held any other claim against Abner Robinson than said mort 
gage notes, and that they are interested and bound to require said payment fo 
be allowed as a credit, otherwise T'ucker’s estate will lose the benefit of it on 
the settlement with the estate of Robinson. Their petition concludes with a 
prayer for an injunction, and that the plaintiffs in the executory process be © 
required to show whether Abner Robinson ever owed any other debt to Joseph 
Fowler, Jr., than said mortgage notes, in order that said Tucker's estate may 
be protected thereby from loss; and in default of showing any other indebted- 
ness, that said payment may be imputed as a credit on said mortgage notes., 

The receipt in question is in the following words, viz. : 

“ Received, New Orleans, April 24th, 1851, from J. W. Tucker, Fsg., execu- 
tor of the estate of Abner Robinson, deceased, late of Lafourche Parish, La, 
twelve thousand seven hundred and one dollars three cents ($12,701 03), in full 
for all accounts due by said estate to the late Joseph Fowler, Jr., of New Orleans, 
La.,and whose succession has been opened in the Second District Court of New 
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Orleans, except twelve (12) certain promissory notes and interest thereon, 
drawn by said Rodinson to the order of , which said 
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notes are still due and have been divided among the heirs of the said 
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Joseph Fowler's estate as -the property thereof. For their amounts, dates, 


"and descriptions, reference is made to the act of partition of the property of 


gid Fowler’s estate, made before Theodore Guyol, Notary Public of this city. 
(Signed,) John H. Skinner, attorney in fact for Margaret Swain and others; 
‘Pace & Foster, attorneys for J. A. Dolman; John L. Dufief, attorney for vari- 
ous heirs; James J. Fowler, for self and others; Joha D. Fowler; John 
Greeves, attorney for various heirs.” 
In February, 1847, Joseph Fowler, Jr., brought a suit against Joseph W. 
Tucker, testamentary executor, for the recovery of $100,970 56, alleged to be 
the amount of the principal and interest then due him by Abner Robinson on 
the’ mortgage notes, after allowing as credits partial payments which had been 
made by said executor, as shown by a statement annexed to his petition. After 


“the joinder of issue in July, 1850, no other steps appear to have been taken in 


that suit. Thus it would seem that Fvwler himself, during his lifetime, had 
never asserted any other claim against Rodinson’s estate than that which was 
evidenced by said mortgage notes. 

Under this state of facts, we think it was incumbent upon the heirs of 

Fowler to have shown the existence of other claims, if any they had, against 
the estate of Robinson. It is perfectly clear that Tucker, as executor, could 
pay’only such debts against Robinson’s estate as were legally exigible; and it 
appears to us to be equally clear that the executor, in a payment made by him 
in error, and without the authority of the court, is entitled to the reimburse- 
‘ment of such payment. It is well settled that payments by an executor, 
without any order from the court, are irregular and not binding, unless it be 
shown that they liberate the estate from a legal charge. Hence it follows that 
Tucker's estate is entitled to claim the imputation of the payment in question 
48 4 credit on the notes sued upon. We do not think there is any force in the 
défendant’s objection, that the question is not now before us as to whether 
Tucker's estate would be allowed such payment as a credit, or not, by the estate 
of Robinson. It is enough to say that Tucker could only pay what Robinson 
‘owed, and the heirs of Fowler havé not attempted to set up any other claim 
than that on which we think the imputation should have been made. 
It is therefore ordered and decreed that the judgment of the court below be 
avoided and reversed, and that said sum of $12,701 03 be allowed as a credit 
to the estate of Abner Robinson, deceased, on ihe defendant’s claim, to be 
“imputed on the 24th of April, 1851, that the injunction herein sued out for 
said amount be made perpetual, and that the defendants and appellees pay the 
costs of both courts. 

Merrick, C.J. Although I have doubts whether sufficient facts have been 
established to throw the burden of proof upon the heirs of Fowler to show 
that the intestate held other claims against the estate of Robinson, still I am 
not prepared formally to dissent. < 
' Rehearing refused. : 
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Joun ©. Bearry, for the use, &c., v. Mies A. McCieop, Tutor ¥ 7 
The maxim that money has no identity, when applied to agents, is true in this sense : if it js @ versic 
sited in bank in the name of the agent, with his own funds, or kept with his own money, it ¢ : Th 
be identified, and must necessarily be held to belong to the agent, in any contest between sense 
cipal and third persens claiming the same. ‘om Zz ke 
So also if the agent pays out the money to one who receives it in good faith, it cannot be or 
back—it has no identity. “4 held 
But this doctrine has never been held to extend to cases where the money has become ¢ : - ties ¢ 
complete identification from the manner in which it has been kept—as in packages, Labeled ‘m the Sc 
name of the principal, or deposited by the agent in bank in the name of the principal. i 
When the agent makes the deposit in the name of the principal, it is to be presumed that thet it ¢ 


































he so deposited is the identical money which he received from or on account of his principal,” 
A tutor, who was insolvent, believed himself about to die, deposited asum of money with Magy ] 
it to be the property of his ward. It was shown that the tutor was in possession of no a 





those belonging to his ward, and that he had recently obtained certain notes of his ward to 
discounted, amounting to a larger sum than that deposited with M. By the court: As by law 
tutor ought not to use the funds of his ward, and as he has the right to deposit such funds in bank a 
in his name as tutor, or to keep them distinct from his own by proper labels, there is no 
reason why, on an oceasion like the present, he might not deposit the money with some t 
person for safe keeping. 


3 ae 
PPEAL from the District Court, Fifth District, Parish of Lafourche, ColéJ, _ 
J. C. & A. Beatty, for plaintiff and appellant. Belcher, for defendant, 
Merrick, C.J: W. BR. Jordan, of the parish of Lafourche, was taken ‘sick — 
and died at Tuscumbia, in the State of Alabama. ro ae 
He had been insolvent for many years. His wife died some time previously 
leaving an estate, the most of which was sold, and brought $21,545 65. ‘Al . 
though the sale was on terms of credit in part, Jordan discounted the principal 
notes and reduced them to cash. He had at the decease of his wife been com 
firmed as natural tutor to his minor daughter, issue of their marriage. ine 
While he was sick at Tuscumbia, a few days before his death, under appre. 
hension that his sickness would terminate fatally, he sent for a gentleman of — 
that place, Judge Nooé, and deposited with him the sum of $6565, informing bit 3 
that the money was not his, but belonged to a daughter for whom he wastutor, — 
and exacted a promise from Judge Nooé that he would write to the defendant — 
informing him that he had this money, and request that he should become tater — 
to his daughter, and deliver the money to the defendant, when he should comé — 
after it. a 
The letter to the defendant was written in the presence of the sick mam {. 
read to him, and deposited by one of the servants he had with him in the post- 7 
office. ; 
The money was sealed up in packages, and kept until the arrival of the defen- 
2 dant—who, in accordance with a request contained in the letter, had caused him- 
self to be appointed tutor—and delivered to him. The defendant returned with — 
the money to Louisiana, and has the same under administration as tutor to the 
minor. 

The testimony shows that the intestate was in possession of no other means 
except those entrusted to his management as tutor, and that he ought to have 
had in his hands, after the discount of the notes not matured, a larger sum in 
cash than that left with Judge Nooé 
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‘The present action is brought by certain of the creditors of Jordan, who 
~ gontend that as money cannot be identified, the fund received by the defendant 
 .qpust be considered as belonging to Jordan, and distributed among his creditors. 

It is also intimated that if the money is shown to have arisen from the dis- 
count of notes received at the probate sale before their maturity, it was a con- 
yersion of the notes to his use, and therefore made the money his own. 

The maxim that money has no identity, when applied to agents, is true in. this 

sense: if it is deposited in bank in the name of the agent, with his own funds, 

or kept with his own money, it cannot be identified, and must necessarily be 
held to belong to the agent in any contest between the principal and third par- 
ties claiming the same. 

So also if the agent pays out the money to one who receives it in good faith; 
it cannot be recovered back ; it has no identity. But this doctrine has never 
been held to extend to cases where the money has become capable of a complete 
identification from the manner in which it has been kept, as in packages labeled, 
in the name of the principal, or deposited by the agent in bank, in the name of 
his principal. Mc Donogh v. Delarsen, 10 Rob., 481. 

As money, however, can have no identity in the sense above indicated, when 
the agent does make the deposit in the name of the principal, itis to be presumed 

_ that the money he so deposits is the identical money which he received from or 
on account of his principal. 

As by law the tutor ought not to use the funds of his ward, and as he has 
the right to deposit such funds in bank in his name as tutor, or to keep them 
distinct from his own by proper labels, we can see no good reason why, on,an 
oceasion like the present, he might not deposit the money with some trusty 
person for safe keeping. 

We do not see any force in the argument that the tutor has converted the 
notes into cash, and therefore made the proceeds his money, If the tutor has 
wronged the minor by discounting the paper belonging to her, it is no reason 
why she should be further wronged by giving the proceeds to the creditors of her 
father. 

Believing the case to be clearly with the defendant on the merits, we have not 
deemed it important tc consider the objections to the form of the action. 

Some comments have been made in argument in respect to the large amount 
of, property which the deceased, Mrs. Jordan, managed to acquire under her 
judgment against her husband for the separation of property. As the judgment 
of separation has been admitted to have been obtained in good faith for a sum 
really due, and as this action has not been brought to set aside the purchases 
made by the mother of the minor, under her judgment and with her paraphernal 
fands, it is evident that this argument is foreign to the issue before us, 

Judgment affirmed. 
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Susan Bovurcgat, Administratrix, v. Exam Apams,  — 


Where an administrator obtains a judgment against a former administrator, whose estate, as show, 
by the tableau, is utterly insolvent, no further proceedings need be had by him against the % % 
of the former administrator, to entitle him to judgment against the surety of the * 
ministrator. 3 

% 


PPEAL from the District Court, Ninth District, Parish of Point Conn 
Robertson, J., presiding. Cooly, for plaintiff and appellant. U. B&R 
Phillips, for defendant. : 
Lea, J. The administratrix of the succession of Augustin Bourgeat br 
from the surety of the former administrator of the succession of said Augustin 
the amount of a judgment obtained against the estate of the former ee 







4 





trator for an amount due said estate for moneys received by him as a 
trator, and not accounted for. ” 

To this petition the defendant excepted, on the ground that the administra. 
trix had not taken the necessary steps to make the,money out of the estate of 
his principal. It is shown that the plaintiff prosecuted her demand against. 
the estate of the former administrator to a final judgment, and that his estate, 
as appears by the tableau, is utterly insolvent. 

We think no further steps were necessary, if, indeed, they were possible. — 









The ruling of this court in Alley v. Hawthorne is fully applicable to this 
case: “The law will not turn a judgment creditor over to a labyrinth of credi- 
tors to await the tardy liquidation of a litigated or insolvent succession.” 

See also Wells v. Roach & Watson, 10th An., 543. 

It is ordered that the judgment appealed from be reversed, that the excep- 
tion filed by the defendant be overruled and dismissed, that the case be re 
manded for further proceedings to be had therein according to law, and that 
the defendant pay the costs of this appeal. 
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Winvow Pierre Gaurreav v. Aveuste H. Verret. 


The court will not presume that a note not dated, and bearing 10 per cent. interest on its face, Was 
executed on or before the day when the rate of interest was limited by law to 8 per cent. 


PPEAL from the District Court, Fifth District, Parish of Terrebonne, Cole, J. 
Goode, for plaintiff. J. C. & A. Beatty, for defendant and appellant. 
Merrick, C. J. The note sued on in this case is in these words, viz. : 
“A un an de date, je promets de payer 4 l’ordre de veuve Pierre Gatreau la 
somme de trois cent soixante-trois piastres et 99-100, pour valeur recue et les 


intéréts 4 dix du cent de cette date. j 


“ Terrebonne, 27 avril, 184-. i 





(Signed) “A. H. Verret.” 
The note is in the handwriting of defendant, and the plaintiff, it appears, does 
not know how to write. 
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The plea of prescription is interposed. - 

It appears now to be well established that the defendant, who pleads prescrip- —_Vanaer. 
tion, must show the facts from which it resulte—that the burden of proof is 

the defendant to establish the plea. 

The defendant contends that there are two circumstances from which the date 
of the note may be inferred to be more than five years previous to the institu- 
tion of the suit. 

The one is, that the note bears 10 per cent. interest, and it must be presumed 
to have been given prior to the statute of 1844 reducing the rate of interest to 
8 per cent. 

_. The other, that the defendant for several years has not been i in good credit, 

“In regard to the last fact proven, it may be remarked that no presumption 
can arise from this circumstance, as the plaintiff is not shown to have had 
knowledge of the same. 

The other ground seems to be covered by the case of Andrews v. Rhodes, 10 
Rob., 52, where it was held that the court would not presume that a note not 
dated was executed at or before the day when interest commenced to run ac- 
cording to the face of the note. The statement of the interest at 10 per cent. 
may have been by error, or as the judge of the lower court remarks, the note 
may have been given in renewal of an old one. The defendant has failed to 
make his plea certain, and the judgment of the lower court, which correctly 
rejects the interest, must be affirmed. 

Jadgment affirmed. 
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re- Tue State v. THe Jupee or tHE Nista Jepiciat Disrricr Covrr or 
rat Poixte Covrer. 


The fact that the Sheriff’s wife has a law suit (to which he is a necessary party) pending before the 
court for which a jury is to be drawn, does not disqualify or exempt the Sheriff from performing 
the ministerial duties imposed upon him by the Act “ relative to juries,” approved March 14, 1855; 
nor does the fact that he has performed those duties furnish good cause for a challenge to the 
array by the party opposed to his wife, when a jury thus drawn is called to try her case. 

Malpractice should be suggested and made probable before the array willbe set aside, unless there is 
some apparent legal defect. 

The Sheriff was not disqualified to summon the jurors for the term, after they were drawn according 
to law; nor does the fact that he summoned them furnish ground for challenge to the array. 

ras The Code of Practice, Articles 496-7, made it the duty of the Clerk to draw the names of the jurors 

from the box, for the trial of a particular cause, and although, by the Act of 27th April, 1826, this 

is no longer necessary, it may furnish a guide for the present case. 

1 It would not be becoming in this case for the Sheriff to attend personally upon the jury during their 
deliberations. 

Where there is no qualified Coroner, the Act of 9th March, 1855, eee” 1st, furnishes a mode by 
which the vacancy may be speedily filled. 

la By the Court: We would not be supposed to intimate that a cause"tiust be utterly suspended when 

the Sheriff and Coroner are both disqualified to perform ministerial duties in a particular case. 


PPEAL from the District Court, Ninth District, Parish of Pointe Coupée, 
Cooley, J. U. B. & E. Phillips and Haralson, for petitioner, 

Srorrorp, J. The fact that the Sheriff’s wife has a law-suit (to which he is a 

Necessary party) pending before the court for which a jury is to be drawn, does 
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yn not, in our opinion, disqualify or exempt the Sheriff from performing ¢ 
Jungs 9s Dis. isterial duties imposed upon him by the Act “relative to juries,” app 
March, 1855, (Session Acts, page 297,) nor does the fact that he has pe: 



















those duties furnish a good cause for a challenge to the array by the ter t 
posed to his wife, when a jury thus drawn is called to try her case. > | 
We have not been referred to any express law which declares guch q . ait 

qualification. + 
There seems to be no good reason for establishing a rule which would pre 
duce so many inconveniences and hardships. a 
The law directs, in the most explicit terms, how the jury shall be comp where 
A list of all the qualified jurors in the parish is to be made out from the —_ “case, 
of assessment, not by the Sheriff alone, but by the Sheriff, Clerk, may 
and three freeholders together; these names being well mixed in a box, eu 
the said officers, under the direction of the others and of the echelon chal 
sent, is to draw therefrom not less than forty-eight ballots, etc. ~ o's 
The law defines who shall compose the total list from which the jury fork wor 
given term is to be drawn, and chance determines who are drawn. 4 fer 
Six men are to preside over the work; so that there must not only be a most | eo 


flagrant and easily proven breach of the law, in order to draw a jury vn yu 
be partial in a given case, but to accomplish such a result there must be a com a 





spiracy between the Sheriff, Clerk, Recorder, and three freeholders, = 

Such a state of things is not to be presumed from the bare fact that oneof — 
the six persons, or a wife or kinsman of one of them, has a law suit which m 
be tried before a jury to be selected by the parties out of the array drawn for © 
the term. oe 

Malpractice should be suggested and made probable to the court before the 
array is set aside, unless there is some apparent legal defect. 

The Sheriff was not, in our opinion, disqualified to summon the juroraéas 
the term after they were drawn according to law; nor does the fact that he 
summoned them furnish ground for a challenge to the array. 

The District Judge, in his answer to the mandamus, has intimated that it . 
would be desirable for us to express an opinion as to the fitness of the Sheriff } 
to call the jurors to the jury-box, and attend to them during the trial of the 
suit, in case we should find the array a competent one. 

The Code of Practice, in Articles 496-7, made it the duty of the Clerk to 
draw the names of the jurors from the box for the trial of a particular cause 
and although, by the Act of 27th February, 1826, this is no longer necessary, 
it may furnish a guide for the present case. 

We would not deem it becoming in this case for the Sheriff to attend 
sonally upon the jury during their deliberations. 
The District Judge states that there has been no qualified acting Coroner for) 
some time past in that parish. The law providesa owe by which the vacaney.. — 
may be speedily filled. Act of 12th March, 1855, § 1. (Session Act, page 83.) 

We would not be understood to intimate, mes that a cause must be) — 
utterly suspended when the Sheriff and Coroner are both disqualified te per 
form ministerial duties in a particular case. 165 4 

It is, therefore, ordered that a peremptory mandamus issue to the Judge alk 
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the Ninth Judicial District Court in and for the parish of Pointe Coupée, com- di 
manding him to proceed at the proper time to the trial of the cause pending heal s u 
the said court, wherein John S. Scott is plaintiff in injunction, and the relators« Bs 
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a Morgan, wife of James A. Morgan, and her said husband are de- —_ 
gebéts in injunction, and to allow said cause to be tried before a jury formed, Jopaz om Du. 

awn and summoned as prescribed by the Act of March 14th, 1855, and fur- 

ther to proceed according to law and to the views expressed in this opinion. 


















Tue Strate v. Guittermo Baierio. 





















é Where a bill of exceptions, taken to the refusal of a judge to grant a continuance in a criminal 

ean ease, shows that there were matters of fact known to the judge, which, though they do not appear, 

der, i. may have had an important bearing on the decision of the question of continuance, the Supreme 
aye ‘Court will not interfere. 

eat The accidental omission of some names from the jury-list will not furnish a sufficient ground for 

re. ghallenging the array; to make a perfect list would be impracticable, and to construe the law se 

“ * gs to require it, would operate an indefinite suspension of the trial by jury. 
ay Aparty under indictment has not the right to move for attachments against absent persons, whose 
. ‘names are found on the jury-list, in order to bring into court a greater number of jurors, when 
4 fhere are enough in attendance to complete the panel. 

ost Itis good cause of challenge in capital cases that a juror has conscientious scruples against finding 

an unqualified verdict of “ guilty.” 

vil, In determining the guilt or innocence of a party indicted, the jury are the judges of the law as well 
as of the facts; but not in exactly the same sense. Under our statute, they are the exclusive 
judges of the facts; they are, subordinately, judg’s of the law, because the statute proceeds upon 
the assumption that they are not familiarly conversant with it, and therefore requires the presid- 
ing judge to “‘ give them a knowledge of the law applicable to the case.” They have power to 
decide against the judge’s opinion of the law—nay, they have power to pervert or ignore the law 
iteelf by their decision, and no penalty awaits them. But, as they cannot trample on the law without 
spurning the obligation ef their oaths, so they cannot in general overrule the authoritative expo- 
sition of the law given by the judge, without endangering the cause of justice, and forgetting the 
theory upon which its administration is based. That theory is,.that the complicated duties of a 
criminal trial should be so parcelled out amongst various officers as to give to no one man or set 
of men unqualified and arbitrary control over the life and liberty of the citizen and the welfare 
of the State. After hearing the arguments of both sides, the judge, unbiassed by interest or pas- 
sion, is expected to declare the law ; the jury to apply it to the facts which they find. They may 
safely take the law from the judge, for, if he misstates it to the prejudice of the prisoner, the latter 
is not without remedy: his exceptions may be heard in another tribunal, after the excitement of 
the hour is past. But the error of the jury is subject to no such revision. 

a The following charge to the jury was asked and refused : 

‘Jn all criminal cases the jury are the judges of the law as well as the facts. The province of the 
judge is to explain the law, and they are bound to listen to and weigh such explanation with due 

o care and attention, although not bound to admit it as conclusive of the law, should they differ in 

, opinion from the judge.” By Merrick, C. J., dissenting: I think the instructions should have 

been given the jury as prayed for. 
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j } | PPEAL from the Fifth District Court of New Orleans, Robertson, J. 

' Morse, Attorney General,for the State. G. & 0. E. Smidt, for appellant. 

Sporrorp, J. Guillermo Ballerio has appealed from a judgment of the First 

r District Court of New Orleans, by which he was sentenced to seven years’ im- 
f § prisonment in the Penitentiary, for the crime of manslaughter. 
ba I. If we concede that there may be cases where this court has power to re- 
bY view the exercise of the discretion vested in the District. Judges upon the sub- 
*» } ject of continuances in criminal cases, still the appellant has not presented a fit 
| case for relief. 
The bill of exceptions and the affidavit do not disclose the exercise of any 
rib diligence on the part of the prisoner. It is not shown that the absent witness 
was ever recognized to appear or even summoned, although he had been pre- 
. senton other occasions. But the bill of exceptions does show that there were 
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matters of fact known to the District Judge, which do not fully apy 
us, and into the truth or falsity of which we could not enquire, if they 
which may have had an important bearing upon the decision of the q 
continuance. It is therefore unnecessary for us to express an opinion 
the doctrine in the case of The State v. Hunt, 4 An., 488, was laid ¢ 
broadly or not. — 
II. The second bill of exceptions is also untenable. It was taken to th 
opinion of the Judge overruling a challenge to the array. It does not 
affirmatively that the Sheriff failed to make out, in December, 1854, a 
all persons, in the parish of Orleans, subject to jury duty, and if it ¢ 
accidental omission of some names would not furnish a sufficient 
challenging the array. To make a perfect list would be impracticable, 
construe the law so as to require it, would operate an indefinite suspe 
the trial by jury. : “< 7 
IIT. We have not been referred to any law authorizing a party under 
ment, to move for attachments against absent persons whose names are found 
upon the jury list, in order to bring into court a greater number of jurorswhen 
there are enough in attendance to complete the panel. \ 

In the absence of a legislative enactment upon the subject, we think this 
matter is left exclusively to the discretion of the District Judges, and withthe 
exercise of that discretion, we will not interfere upon grounds like those sug 
gested in the third bill of exceptions. a 

IV. The next bill of exception was taken to the ruling of the Judge, who 
held it to be good cause for challenge to a juror by the State, that he hadeon- 
scientious scruples against finding an unqualified verdict of “ guilty” in capital 
eases. In the recent case of The State v. Melvin, we expressed our unanimous — 
concurrence in the correctness of a similar ruling, and we see no reasontp 
change our opinion. aly 

V. Lastly, the prisoncr’s counsel excepted to the refusal of the Judge to give 
the jury the following instructions: ‘That in all criminal cases the jury are the — 
judges of the law as well as the facts. The province of the Judge is to explain 
the law, and they are bound to listen to and weigh such explanation with due 
care and attention, although not bound to admit it as conclusive of the law 
should they differ in opinion from the Judge.” 

As the prisoner took no exception to any portion of the Judge’s charge, we 
are bound to presume that it embodied a correct exposition of the law applicable 
to the case. So the question is, whether, after a sound and strictly legal 
charge, the court so far erred in refusing to add the above instructions ‘as to 
authorize us to set aside the verdict. We think not. j 

There is undoubtedly an admixture of truth in the instructions asked and 
refused. But they were so framed that, without further qualification, they 
would have been likely to leave an erroneous impression upon the minds,of 
jurors. 

In determining the guilt or innocence of a party indicted, the jury are the 
judges of the law as well as of the facts; but not in exactly the same sense! 
Under our statute, they are the exclusive judges of the facts; they are, subor+ 
dinately, judges of the law, because the statute proceeds upon the assumption 
that they are not familiarly conversant with it, and therefore requires the pre- 
siding Judge to “give them a knowledge of the law applicable to the case” 
They have power to decide against the Judge’s opinion of the law; nay, they 
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ie to pervert or ignore the law itself by their decision, and no penalty Stat 
s But, as they cannot trample on the law without spurning the Bunamn0, 
a ‘dbligation of their oaths, so they cannot in general overrule the authoritative 
_ gxposition of the law given by the Judge without endangering the cause of 
and forgetting the theory upon which its administration is based. That 
theory is, that the complicated duties of a criminal trial should be so parcelled 
gut amongst various officers as to give to no one man or set of men unqualified 
and arbitrary control over the life and liberty of the citizens, and the welfare of 
the State. 
After hearing the argument of both sides, the Judge, unbiassed by interest 
or passion, is expected to declare the law; the jury to apply it to the facts 
which they find. They may safely take the law from the Judge, for if he mis- 
plates it, to the prejudice of the prisoner, the latter is not without remedy; his 
exceptions may be heard in another tribunal, after the excitement of the hour 
js past. But the error of the jury is subject to no such revision. 
The reason why we set aside verdicts for an erroneous charge of the Judge 
is; that the law presumes the charge to have exercised a controlling influence 
upon the minds of jurors. 
» It is ordered that the judgment appealed from be affirmed, with costs. 
Meraick, C. J., dissenting. I think the instructions should have been given 
thejury, as prayed for. Itis in accordance with the common law, as I think 
it has been understood in this State, and also in harmony with the practice in 
civil cases. C. P., 520; 12 R. R., 165. 
Experienced counsel are often unwilling to prejudice their cause in the minds 
of the jury by a seeming admission that the charge of the Judge is against the 
accused, even where they think he is in some respects in error. I think, there- 
fore, the accused is entitled to the instructions asked, without excepting to the 
charge in other particulars, and that the case ought to be remanded for a new 
trial. 
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Succession oF JOSEPH JEWELL. 


e Where the purchaser of land failed to give his notes according to the terms of sale, he cannot set 
le up the prescription of five years. 
al A debtor said he would “ settle provided his claims were allowed.” Held: insufficient to interrupt 
0 prescription. 

8 from the District Court, Ninth District, Parish of Pointe Coupée, 
i Cooley, J. W. H. Cooley, for appellant. Provosty, for appellee. 
; Voorntss, J. The opponent is appellant from a judgment rejecting her claim 
f | against the succession of the late Joseph Jewell. 


The appellee has filed a motion to dismiss the appeal on grounds which we 
consider untenable. ‘The addition of the word “administtatrix” to the appel- 
: lant's name by the Clerk may be treated as mere surplusage. Her motion for 
the appeal, and the bond executed by her, sufficiently indicate the capacity in 

which she has taken this appeal. ; 
_ The facts disclosed by the record are in substance these: Ata judicial sale of 
the estate of the late William R. Faulkner, of which the appellant, his widow, 
was the administratrix, made on the Ist of July, 1843, a tract of land was ad- 
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Gvogeanes Ce judicated to Joseph Jewell for the price of $768, payable, according 
of sale, at one, two and three years from the date thereof; the p 
give his notes, with good security, and to bear ten. per cent. interest. 
turity until paid. n 

Jewell signed the proces verbal of adjudication, but did not comply w 
terms of sale by giving his notes. No steps appear to have been taken 
appellant, during her administration, to compel him either to do so, or, 
the price of adjudication. In the final settlement of the estate of her 
husband, she was charged with the amount of this adjudication, which 
claims as a subrogee of his estate. eae 

The appellee relies on the prescription of five ond ten years as a bar tothe 
action. os 

The purchaser having failed to comply with the terms of his contrach hp 

giving his promissory notes, we are of opinion that the only prescription apg 
cable is the prescription of ten years, See the case of Burton v. @ 

An., 338. The Widow Fuulkner filed her opposition to the tableau in Septeme 

ber, 1855, It is, therefore, clear that the third instalment of the pricewfthe 

adjudication cannot be extinguished by prescription. But in regard tothe 
others it is different, unless an interruption has taken place, as contended for. 
by the appellant. te 

According to the ruling of this court in the case of Lackey v. Macmei du 

An., 15, we think the acknowledgment of Joseph Jewell, during his lifetime, ag — ; 

shown by the testimony, is insufficient to bind his estate. The substance of ’ 

that acknowledgment appears to be, that he would “settle, provided his claims 

were allowed.” What those claims were, it is true, does not appear. But itis 

evident that his acknowledgment, qualified as it is, amounts at most to this, that ; 

he was willing to settle the price of adjudication on condition that his claims _ 

against the estate of Faulkner, would be allowed in compensation; in other — 
words, he did not acknowledge his indebtedness to the appellant for the —_ 
of her claims. 
It is, therefore, ordered and decreed, the judgment of the court below be 
avoided and reversed, that the plea of prescription be maintained as to the first 

two instalments of the price of the adjudication, and overruled in the last in- , 

stalment of the price, viz: the sum of $256, with ten per cent. interest from 

the 1st July, 1846, and that the case be remanded for further proceeding to be" 
had herein according to law. 
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Martna Wess v. Wim Derson. a 
sailed 
A written admission made by plaintiff, that a certain slave is the property of FP. D., and that “hé) 


can do as he pleases with her,” estops her from claiming the slave from one to whom F. D. had 
made title. 





it 

tiger from the District Court, Tenth District, Parish of Carrol, Farrar,J.0 
Dubose, for plaintiff and appellant. Caldwell, for defendant. nah 

Lea, J. The plaintiff claims from the defendant a female slave, of whom) | 
she alleges that she is the owner and proprietor, and also claims damages for 
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. The defendant sets up title under an act of sale from one Fen- 
7’ Davis, the son of the petitioner, who, as defendant alleges, is estopped 
@ from questioning the title made by Davis, by her written recognition thereof 
ade expressly for the purpose of enabling Davis to give a satisfactory title to 
The written admission referred to in the defendant’s answer, 
signed by the plaintiff, expressly recognizes that the woman Clarissa is the pro- 
of Fenton Davis, and that “he can do as he pleases with her.” It is 
gnnecessary to enquire whether in point of fact the slave Clarissa really be- 
Jonged ‘to Davis or not, the plaintiff is estopped from questioning his title by 
her own act. ‘ “ Admissions which have been acted upon by others, are con- 
dlusive against the parties making them, in all cases between them and the 
whose conduct they have thus influenced.” Ist Greenleaf, on Evi- 
dence, § 207. 

‘Insuch cases, considerations of good faith and public policy alike preclude 
parties from repudiating their own representations, and “ it makes no differ- 
ence in the operation of this rule whether the thing admitted was true or false, 
itbeing the fact that it has been acted upon that renders it conclusive.” Ist 
Greenleaf, on Evidence, § 208. Tiere was no error in the ruling of the court 
jn admitting the testimony referred to in the bills of exceptions taken by plain- 
tiff's counsel. 


: Judgment affirmed. 
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Succession or Crieopas Lanpry. 


iis impossible to lay down any definite rules limiting the discretion of a court in ordering or main- 
taining such steps as may be necessary for the protection of the persons, or property of minors, 

Cases may arise for which the law has made no specific provision, and in such cases, it is the duty 
of the court, in its discretion, to order such steps as may afford effectual protection ; but for all 
the ordinary purposes of administration, the interests of minors are placed under the control of 
tutors and under-tutors, acting under the supervision of the court. 

ae A mere informality in the organization of a family meeting, does not involve a nullity of its pro- 

m ceedings, and they will not be set aside in the absence of proof of injury to the minors. 

ye” Where a family meeting assented to the second marriage of the tutrix, on condition of her giving 
{ bond to secure the minors, it will be time enough to consider the effect of this condition after 
! the second marriage is contracted. 


“Se FSERBZERES 


} PPEAL from the District Court, Fifth District, Parish of Assumption, 
4 Cole, J. Maurin & Gentile, for appellants. Mailhot & Mills, for appel- 
vl lees. 

: Lea, J. It is not absolutely certain, from the manner in which the various 
emt matters displayed in the record have been referred to in the briefs of counsel, 
iw whether the appellants considered that one or both of the judgments which we 
dil find in the record were appealed from. As the under-taztor, however, has not 
ut been made a party to the appeal, and as but one judgment has been appealed 
1 4 from, we shall consider the appeal as applicable to the judgment dismissing 
“1 } the opposition of the appellants to the homologation of the proceedings of the 
family meeting held to deliberate upon the propriety of allowing the natural 
tutrix of the minors Landry to retain the tutorship notwithstanding her con- 
templated marriage. Various matters are set forth in the opposition, having 
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— or relation to the organization of the family meeting, and to the order of 
thereon ; to which opposition the tutrix filed a peremptory exception, @ 
opponents are without interest to enquire into the validity of the pre 
or otherwise to disturb them. It is impossible to lay down any def 
limiting the discretion of a court in ordering or maintaining such steps @ 
be necessary to the protection of the persons or property of minors! 
may arise for which the law has made no specific provision, and in sud 
it is the duty of the court, in its discretion, to order such steps as ma: 
effectual protection; but for all the ordinary purposes of administ 
interests of minors are placed under the control of tutors and undertup 
acting under the supervision of the court. a 

In the case at bar, no sufficient cause is set forth to justify the ext 
interference of the relatives of the minors. A mere informality in the 
zation of a family meeting, does not involve a nullity of its proceedings, % 
though proceedings may be instituted for their annulment upon suffi rc 
they will not be entertained in the absence of any proof of injury to the 
minors. The rule governing such cases is laid down with clearness and preci. 
sion in Marcadé, 2d-vol., p. 207, sec. 4. ae 

“ La loi ne pronongant nullité ni pour l’inobservation de l’ensemble des 
ci-dessus tracées, ni pour aucune d’elles en particulier (ce qui don 
point de comparaison pour les autres); il s’ensuit que les tribunaux ne seront 
jamais forcés d’admettre cette nullité; mais, d’un autre cété, le législatear 
n’ayant certainement pas eu la pensée de laisser ces régles sans sanction aten- 
ne, il s’ensuit que les tribunaux auront toujours la faculté d’annuller en se dé. 
cidant par les circonstances. Ils devront le faire, lo. quand la viclationaaE 
tera sur une régle tellement grave, qu’il serait vrai de dire qu’il n’y a pointde 
conseil de famille ; 20. quand la vielen, quelle qu’elle soit en elle- <a ¢ 
causé un grave arGjudics au mineur.’ 

The District Judge did not consider that a case was ial which jut 
fied him in sanctioning the interference of the relatives of the minors, in the 
proceedings had with reference to their interests, and we are not p 
say that he erred. 

The homologation of the proceedings of the family meeting carries 
at most nothing more than an obligation of the tutrix to furnish bond “ pursuant 
thereto,” in case she enters into a second marriage ; or at least it is a condition 
annexed to the consent of the family meeting without which it probably would 
not have been given. Should the tutrix therefore marry without giving bond, 
it will be proper to consider the effect of the condition annexed to their assent, 
but not till then. We 

See Smith, under-tutor, v. Dickerson, 2d An., 401. : 

Judgment affirmed. 
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“Marta, Dopeman et al. v. R. R. Barrow. 
gr 
transfers of immovables to be in writing, would be vain and illusory, if the thing 
were not required to be described in writing. In forced sales, especially, it is necessary for 

“the description to be such as to warn the public what is intended to be sold; that the purchaser 

‘gay be able to identify the object of his purchase, and that the property of the original owner 

pay not be sacrificed by a sale in the dark. 

4 tion by the State Treasurer of “ six arpents, more or less, in the parish of Assumption,” 

“gnaccompanied by a delivery of possession, did not convey a legal title to the specific land claim- 
‘ed in this action. 

The monition law cannot cure such a substantial defect as this. 

only indicia of taking possession by defendant—to make a basis for prescription—before 1844, 
were that in 1840, he sent hands to aid in stopping a crevasse in front of the tract in question, 
ghd that the next year, some of his negroes worked on a road and levee running over a part of 

“i By the court : It would be contrary to the text and meaning of the Code to declare these in- 

_Micia sufficient to establish such an unequivocal corpnral possession—animo domini—as is re- 
quired to mark the comméncement of the prescription of ten years. Defendant had other lands 
in the vicinage. He had an obvious interest in stopping the crevasse and assisting to keep the 
road and levee in repair, and his doing so did not clearly indicate an intention to take possession 
of this piece of land as owner. 

The land in dispute was abandoned by plaintiffs in 1827 or 1828. It is not shown that they exercised 
any act of ownership over the land from that period until the institution of this suit,—a period of 
twenty-two or three years,—and under Article 3467 ©. O., it would seem that the plaintiffs have 
‘oat their civil possession, because they did not pay taxes, keep up the roads and l+vees, or do 
other similar acts. (Merrick, O. J., dissenting.) 

While on the one hand, the positive acts of defendant show possession before.1844, much can be in- 
ferred, on the other, from the passive conduct of plaintiffs, which seems to have amounted to an 
‘fntention of ridding themselves of the burden of taxes and keeping up levees, by abandoning the 
property to the purchaser at the tax sale and his vendees. (Merrick, C. J., dissenting.) 

Three-fourths of the territory of the State, consisting of forests, prairies, swamps and wood lands, 
for the present at least, admit of scarcely any other possession than that shown by the defendant 
in this case. To require this sort of real estate to be enclosed, in order to prescribe, would be the 
virtual abrogation of the provisions of the Code as to a large part of the wealth of the State.— 

(Mazztox, CO. J., dissenting.) 

Code, 8458, $466, 3467, 3389, 8399, 3400. 


PPEAL from the District Court, Fifth District, Parish of Assumption, 
Cole, J. Bonford & Gentile, for plaintiffs. IJllsley, for defendant and 
appellant. 

‘Sporrorp, J. (Merrick, C. J., dissenting.) This cause has formerly been 
before this court, upon a peremptory plea of res judicata interposed by the de- 
fendant and sustained by the District Court. We reversed the judgment, over- 
ruled the plea, and remanded the cause for a trial upon the merits, See 10th 
An., p. 193. 

There has been a judgment against the defendant, and he, in his turn, has 
appealed. 

The action is petitory ; its object is to recover a certain tract of land contain- 
ing 240 arpents on the bayou Lafourche, in the parish of Assumption. 

The defendant holds (through mesne conveyances) unger a tax sale made by 
the State Treasurer in 1828, for taxes alleged to have been due by the plaintiff 
Dodeman. The land was described in the adjudication ‘merely as “a certain 
tract or parcel of land situated in the parish of Assumption, measuring six ar- 
pents, more or less.” ‘ 

In forced alienations of real property, it is essential that there should be a 
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reasonably certain description of the property seized and sold. The 
quiring transfers of immovables to be in writing, would be vain and 
the thing sold were not required to be described in writing. In fore 
especially, it is necessary for the description to be such as to warn th 
what is intended to be sold; that the purchaser may be able to ide 
object of his purchase, and that the property of the original owner may 
sacrificed by a sale in the dark. Wilson v. Marshall, 10th An., p. 827, 
Weare of the opinion that the State Treasurer’s adjudication to Me 
der whom the defendant claims) of “ six arpents, more or less, in the 
Assumption,” unaccompanied as it was by a delivery of possession, did pa 
convey to Mooney a legal title to the specific 240 arpents claimed in this 
And we have heretofore decided that the monition law was not inter 
cure such a substantial defect in the sale as this. Sige 
As the only title set up by the defendant is traced from Dodeman . 
the tax sale to Mooney, Dodeman must recover unless his title has been - 
fully divested, or unless the defendant’s plea of the prescription of ten — 
; t 
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valid. 
Upon the former point we have said enough. The latter requires a brief 
notice. iq, 
It does not appear that Mooney, who, it is pretended, bought this land at the | 
tax sale aforesaid, ever went into possession of it. . dhe 
In 1838, Mooney sold the tract now sued for to one High, reciting the sale 
for Dodeman’s taxes as the origin of his own title. But it is not shown that 
High ever took possession. : 
About a month after his purchase, High sold the tract to the defendant Bar 
; but having no possession, either actual or civil, himself, he could aay 
none to his vendee. 
Barrow then was bound to prove a corporeal possession in himself as the 
starting point of his titie by prescription. a ae 
The incidents of the possession under title, which will enable one to acquire 
an immovable by the prescription of ten years, are explicitly laid down in Ar 
ticle 3453 of the Louisiana Code; it must be a possession in fact and right as 
owner; it must be continuous and uninterrupted, peaceable, public and um 
equivocal. The incidents of possession to support the prescription of 
years without title, are the same: the possession on which this long prescrip 
tion is based, “ought to have the other qualities which are necessary to the 
prescription of ten and twenty years, i. e. it must be continuous and uninter 
rupted during all that time; it must be public and unequivocal and under the 
title of owner.” C. C., 3466. And it is only when it has been “ commenced 
by the corporeal possession of the thing,” that the possession ‘“ may be pre» 
served by external and public signs announcing the possessor’s intention(te 
preserve the possession of the thing, as the keeping up of roads and levees, the 
payment of taxes, and other similar acts.” C. C., 3467. oh 
The only indicia of a taking of possession by Barrow previous to 1844, 
which we find to be satisfactorily established by the evidence, are the two facts” 
that in 1840 he sent hands to aid in stopping a crevasse in front of the tract im 
question, and that the next year, some of his negroes worked on a road and 
levee running over a part of it. y 
We think it would be contrary to the text and meaning of the Code, to des 
clare these indicia sufficient to establish such an unequivocal corporeal posses 
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ten years. 
‘defendanty had other lands in the vicinage. He had then an obvious 
in stopping the crevasse and assisting to keep the road and levee in re- 
and his doing so did not clearly indicate an intention to take possession of 
of land as owner. 

In 1844 or 1845, he did take unequivocal possession. The witnesses, with- 
out dissent, speak of that as the marked epoch when he began to use and cul- 
tivate the land. But prior to that time, we do not find that he cut a tree or 
dag # ditch, or built any kind of structure, or planted upon this land, although 
from one fourth to one third of it had been cleared many years anterior to his 


pela 


aa The plea of prescription does not appear to us to be tenable, as citation was 
served upon the defendant in August, 1851. 

We find no sufficient evidence to prove that Barrow was in bad faith whilst 
reaping fruits and making improvements, before this suit was instituted, and 
he bas a legal presumption in his favor. 

Upon the subject of rent and improvements, there is the usual discrepancy 
in the evidence. e 

The District Judge, who saw and knew the witnesses, had a better opportu- 
nity to graduate the amounts which should be allowed to either party, and al- 
though both complain of his estimates, we are not prepared to say that they 
were erroneous or unjust. 

The judgment is therefore affirmed, with costs. 
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Merrick, C. J., dissenting. I have not been able to concur in the view 
taken of this cause by the majority of the court. 

The principal defence to the action, is the plea of prescription of ten years. 

The Judge of the lower court was of the opinion that the defendant was a 
possessor of the land in question in good faith, but that the proof did not show 
a possession extending back a sufficient period to enable him to prescribe 
against the plaintiff’s title. The tract of land seems to have been cultivated 
many years ago, and being covered with coco, was abandoned by the plaintiffs 
about the year 1827 or 1828. It is not shown that they exercised any act of 
ownership over the land, from that period until the institution of the suit, a 
period of twenty-two or twenty-three years, and under Article 3467 C. C., it 
would seem that the plaintiffs have lost their civil possession because they did 
not pay taxes, keep up the roads and levees, or do other similar acts. 

The Judge of the lower court seems to have believed the witnesses who tes- 
tified as to defendant’s acts of ownership, but he did not think they proved 
enough to establish the plea of prescription. 

It appears that the defendant Barrow caused his title to he recorded. 

He published a monition in the parish where a part of the plaintiffs reside, 
describing the tract of land in controversy, and obtained a judgment homolo- 
gating the tax title. .? 

R. 0. Davis, a witness, says: “ At Barrow’s request, I worked on the road 
with the slaves of Barrow, in the early part of 1838, and afterwards repaired 
the roads and levees and ditches on the land. Darrow had then and still has 
the actual and exclusive possession of said land as owner and proprietor there- 
of. I had for many years, and since 1888, brought a number of negroes every 
year, working on the land, repairing the roads, levees, etc., cutting ditches on 
12 
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domini, as is required to mark the commencement of the prescrip- — 









Bantow. 











































SUPREME COURT OF LOUISIANA, 


the whole front of the land, and also towards the rear, I cannot say 
back. The land was certainly in possession of R. R. Barrow in the 
1838. I heard him say he purchased it on or about May, and it is now i 
possession and has been since he purchased it, in 1838.” 

A. V. Rogers says: “‘In the early part of the year 1838, I met 
Barrow on the land, working the road with negroes, and ditching.” 

In another place, he says: “I saw Barrow working on the land, that | is. 
the road, with his negroes, in the early part of the year 1838.” ae 

Dr. T. A. Dozier testifies that he resided with R. R. Barrow prior to ithe | 
November, 1838; that some time previous to this date, “ whilst riding alg } 
the bayou, he saw ten or fifteen negroes working with different imp j 
such as hoes, spades and axes, as it appears to him, but does not lect 
exactly ; working in different directions on the plantation and on the ros 
He ascertained at the time that the negroes belonged to Barrow ; thinks h e 
were one or two white men there; he stopped a few minutes and talked y ‘ith, 
them. After this, he saw them again at work there. 

Harrison Benton says, that in 1838 or 1839, he saw 12 or 15 negroes ai 
row working on the ditches and road in front of the land. 

It is also established by abundant testimony, that in May or June, 18 
there was a crevasse upon this land. That to prevent it, Barrow had se 
some negroes owned by him in partnership with another; that he em 
and paid the white laborers upon the crevasse, and that the overseer and gl 
remained in an old store-house (magasin) whilst they were there at work, 
proof shows that Barrow continued to keep up the roads and levees, and 
in 1844 or 1845, he enclosed the land and cultivated it as a part of his ~ 
plantation. 

If this testimony is to be believed, and it is opposed by negative 
only, I think that the plea of prescription is sustained by it. As already ob 
served, not the slightest act of ownership had been exercised over the place by 
Dodeman or his children, after its sale for taxes. 

Barrow gave notice to all the world, in 1838, by his monition published in 
French and English, that he claimed the land, and it was adjudged to him by 
the court; hence his acts had unusual publicity. 

The testimony shows that the land was probably of no value for cultivation 
to the plaintiffs. One of the witnesses says it was nothing but a “ coco pateh,” 

I think, therefore, the acts of Barrow were all that were needed to vest the 
possession in him. He had paid a full price for the land. He had done 
act indicating ownership which the nature of the land admitted. It was 
bably useless for all purposes of cultivation, except for sugar, and it did nd 
become valuable for that purpose until he bought the adjoining lands whi 
then gave sufficient size for a plantation. 

The Civil Code defines possession to be the detention or enjoyment of a 
which we hold or exercise by ourselves or another who keeps or exercises ith 
our name. C. C., 3389. 

Detention consists in keeping a thing under our power. 1 Zacharie, section 
No. 184. 

To be able to acquire possession of property, two distinct things are required: 

1st. The intention of possessing as owner ; 

2d. The corporeal possession of the thing. C. C., 3399. 
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The Civil Code gives examples of this corporeal possession in Article 838), 
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ves it to the discretion of the court to judge what act constitutes 
It is expressly provided by the Code that “It is not necessary 
er that a person wishing to take possession of an estate, should pass over 
wry part of it. It is sufficient if he enters on and occupies a part of the 
Ce erided it be with the intention of possessing all that is included in the 
boundaries. C. C., 3400. 
Phat able jurist, Judge Bullard, in the case Lecomte v. Smart, 19 L. R., 489, 
says: “If the defendant had taken possession of the land under an apparent 
tile, we should regard slight acts as evidence of an intention to take possession ; 
bat when a man, without any pretence of title, goes upon land which he is in- 
formed ‘is claimed by another, he must show unequivocal and continued acts of 
possession for more than a year, to maintain the plea of prescription.” While 
the positive acts of the defendant are shown on the one hand, much can be in- 
ferred on the other, from the passive conduct of the plaintiffs, which seems to 
amount to an intention to rid themselves of the burden of taxes and keeping 
up levees, abandoning the property to Mooney and his vendees. Quem ad mo- 
dum nulla possessio, adquiri nisi animo et corpore potest: ita nulla amittitur, 
nisi in qua utrumique in contrarium actum est. ff. Lib. 41; T. D. L.8; C.C., 
$467. 

Three fourths of the territory of the State, consisting of forests, prairies, 
swamps and woodlands, for the present at least, admit of scarcely any other 
possession than that shown by the defendant in this case. To require this sort 
of real estate to be enclosed, in order to prescribe, would be the virtual abro- 
gation of the provisions of the Code on the subject of prescription as to a large 
part of the wealth of the State. 

I think that prescription should protect the defendant against the claim of 
all of the plaintiffs, except perhaps the minor Angelique Dodeman. 
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Davi Wise v. Martin Gorarie et al. 


Is 


Ina sale it is essential that the price should be certain, that is to say, fixed and determined between 
the parties, either by themselves, or by the intervention of a third person; otherwise there exists 
no sale. 

€.C., 2439. 


PPEAL from the District Court, Tenth District, Parish of Tensas, Snyder, J. 
Farrar, for plaintiff. Reeves and Stacy & Sparrow, for defendants and 
appellants. 

Voorsies, J. The plaintiff claims to be the owrer of twenty-four bales of 
cotton, seized under a writ of jieri facias, issued on a judgment in favor of the 
defendant against James N. Cole, as the property of the latter. He alleges 
that the cotton was sold and delivered to him, and was in the possession of his 
agent, George R. Snodgrass, when it was levied upon him: \ 

The plaintiff pretends to derive his title from James Cole, the seized debtor. 
On the trial below, he introduced in evidence the following instrument, viz: 

“We, the undersigned, promise and oblige ourselves to deliver over unto 
David Wise the-present crop of cotton we are about to make, in consideration 
of all necessaries furnished and to be furnished, to carry on the business of the 
place, by said D. Wise. Joet CHANDLER, 
“Waterproof, February 23d, 1853. Jas. N. Core.” 
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The interest of Joel Chandler in the crop appears to have been set 
him and conveyed to the plaintiff. The plaintiff next offered his ace 
evidence for various goods and merchandize sold and delivered to James N. ¢ 
the items of which, proved by the testimony of his clerk, amounted to th 
of $588 28, exclusive of $67 80, amount of note for balance due in 1852; 
also introduced i in evidence an order drawn by James N. Cole on him in 
of Reuben Chadwick, dated the 10th of January, 1854, for the sum of $31 
purporting to be for the price of three work-horses purchased of the latter, 

The cotton, it is shown, was hauled to the gin-house of George R. ‘ 
where it was ginned, baled and marked J. C., and where it was seized 25 the 
property of James N. Cole. Dixon, the overseer of Snodgrass, testifies 
he marked the cotton in dispute with the letters J. C. without any ins’ 
from any person; that immediately on discovering it, Cole told him that it 
wrong, as the cotton belonged to Mr. Wise. Chandler testifies that Cole 
the whole of the crop to Wise; that “ Cole was very much embarrassed, 
could not have gotten supplies and other necessaries without making the 
agreement he did with Mr. Wise.” James N. Cole, also examined as a wi 
by the plaintiff, testified that he had sold his crop of cotton to Mr. Wise 
in 1858, on condition that Mr. Wise would afford him supplies for carrying on 
the crop, and take up certain debts for him. That the cotton was taken by hi 
to the gin of Mr. Snodgrass at the instance of Mr. Wise. 

It is not shown whether the cotton was sold to the plaintiff, as ma 
a lump, by weight, or by the bale; neither is it shown what was the specific specific 
price stipulated to be paid by the plaintiff. In a sale, it is essential that th 
price should be certain, that is to say, fixed and determined between the pare 
ties, either by themselves or by the intervention of a third person, oa 
in the words of the law, there exists no sale. C. C., 2489. 

The defendant claims damages from the plaintiff id his sureties on the bond | 
resulting from the injunction. We are of opinion that this is not a casein — 
which damages should be allowed. See the case Borie v. Borie, 5 L. R., 89. } 
Bat the judgment injoined bearing interest, eight per cent. must be allowed, 
to be calculated from the date of the injunction to its dissolution. Barrow ¥, 
Bank of Louisiana, 2 Ann., 456. p* 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided end reversed; and it is further decreed, that the injunction in this 
case be dissolved, and that the Sheriff proceed to make the sale of the property _ 
seized according to law; it is further adjudged and decreed, that the et 
Guthrie, recover of plaintiff in injunction, and his sureties in solido, interest at 
the rate of eight per cent. per annum upon the amount of the judgment en 
joined, to be calculated from the date of said injunction to the present date; it — 
is further ordered, that the plaintiff and appellee pay costs in both courts, 
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bores 

The delegation by which a debtor gives to the creditor another debtor, who obliges himself toward 

; oreditor, does not operate a novation, unless the credilor has expressly declared that he in. 

“tends to discharge his debtor who has made the delegation. Code, 2188. 

Suit brought by the creditor against the delegated debtor is not evidence of intention to discharge 


the original debtor. 
Walton v. Beauregard, 1 Rob., 301, is of doubtful authority. 





“| PPEAL from the District Court, Fifth District, Parish of Lafourche, Cole, J. 
AA @.A. Johnson, for plaintiff. J. C. & A. Beatty, for defendant and appel- 
ant. 

Bocnanan, J. The plaintiff furnished and put up for the defendants a sugar 
mill and steam engine, in the year 1845, for a price payable in several instal- 
ments, running from January, 1846, to January, 1848. This suit was brought 
in June, 1853, for a balance due of about two thousand dollars, with interest. 
The defendants plead that they had delegated one Holcombe to pay in their 

place the debt due plaintiff under their said contract; that Holcombe assumed 
‘and promised to pay for said engine, and the plaintiff agreed to accept him as 
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his debtor in the stead and place of defendants; that Holcombe subsequently 


‘ paid to plaintiff a large part of the price of said engine, and for the balance due 
ob on the same, the said Holcombe gave, and plaintiff accepted in payment, certain 
>. mortgage notes of Alexander H. Tyson, drawn in favor of Holcombe, and by 
7 him endorsed in blank. By means whereof, defendants plead, the debt has 
a, } been novated, and defendants discharged froin all liability to plaintiff. 
— All these allegations of the answer are proved, except that the plaintiff ac- 
ia cepted Holcombe as his debtor in the place and stead of defendants, and re- 
88, ceived Tyson’s notes, endorsed by Holcombe, in payment of the balance due 
him on defendants’ contract. To prove these facts, the defendants hage inter- 
’ | rogated plaintiff, who answers that “J. Mf, Williams told him, in the spring of 
F 1849, that it was agreed between the defendants and Holcombe that Holcombe 
~ was to pay plaintiff for the machinery. Plaintiff told Williams that he had 
his never accepted Holcombe as paymaster; that he had never been asked to do so; 
i that the contract was in the name of defendants, and plaintiff would hold them 
2 responsible for it.” 
ta To another interrogatory, plaintiff answers: “TI received from J. C. Holcombe, 
db as collateral security for my claim on the machinery, two notes drawn by A. ZH. 
it Tyson, payable to Holcombe, and due in March, 1849, and March, 1850, bearing 


interest from date. The two notes amounted to six or seven hundred dollars 
above my claim. J. 0. Holcombe proposed to give me those notes for my 
caim. Trefused to take them. He then took them to New Orleans to get 
them discounted. Failing to do so, he then offered them to me as collateral 
security. I took them as such, and stated in my receipt*that upon their being 
paid they would be good against my claim on the machinery. I also gave J. 
0. Holcombe my obligation for the difference, payable when the last note of 
Tyson was paid to me.” 

This evidence does not make out the novation alleged by defendants. The 
delegation by which a debtor gives to the creditor another debtor, who obliges 
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ae aa himself towards such creditor, does not operate a novation, unless the | 


Wniass, has expressly declared that he intends to discharge his debtor who } 
the delegation. ©. C., 2188. 
The case of Walton v. Beavregard, 1 Rob., $01, relied on by defendan 
of doubtful authority. We do not regard the suing of the delegated ¢ 
an evidence of intention by the creditor to discharge the original debtor, © 
words of the law are that the intention must be expressly declared, 
events the two cases differ in some essential particulars. 
Judgment affirmed, with costs. 





Pouce Jury or West Baton Rouge v. Wittiam G. Bozman,’ / 


3 ERs Sa 


Action to recover cost of a side levee, which had become necessary in consequence of the 
back of the levee above by the parish of Pointe Coupée. By the Court: It is to be p 
the change in the levee would not have been made by the authorities of Pointe Coupée 
public safety had required it. It was the duty of the proprietor of the tract below, and of& 
parish of West Baton Rouge, to accommodate themselves to this change, as much so as 
change had been occasioned by a sudden caving of the banks of the river above. 

The discretion in regard to the plan and size of the levees is reposed by law and the re 
the Police Jury in certain persons, who, in this respect, act in an official capacity. If, in 
ercise of their functions, they should err in regard to the size of the work to be con 
application to the Police Jury should be made to correct the error. But, as a general rule, 
the work is done, and the expense incurred, the Supreme Court will not interfere with the 
tien of officers who appear to have acted in good faith. ' 

The reasons for the judgment rendered by the District Court were : “ This case having been 
taken up according to assignment, and after the testimany adduced, and argument of c 
is ordered,” etc. By the Court: This, it is apparent, is as much a reason for rendering a 
ment in favor of the defendant as plaintiff, and does not meet the requirements of the Consti 
tion. Article 72, Constitution. 
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PPEAL from the District Court, Sixth District, Parish of West Baton 
tson, J. Favrot, for plaintiff. Zlmore & King, for defendant 
appellant. 

Merrick, C.J. This is an action to recover of the defendant the sum 
$960 66, the cost of a side levee built by plaintiff upon the land of Me 
Van Winkle, of whom defendant is a vendce. 

A careful examination of the testimony satisfies us that the District Ju 
had sufficient proof before him to infer a substantial compliance with the “i 
in the notices, advertisement, estimation of the work and adjudication of the” 
contract. 

The levee in question is a side levee, on the lower side of Fausse Riviere, 
which had become necessary in consequence of the levee above having been — 
removed back some distance by the authorities of the parish of Pointe Coup 7 

It is contended in this court that the defendant cannot be made respe 
for the damage required by this act of the Police Jury of the parish of Pointe 
Coupée. It is intimated that this last mentioned parish ought to bear this ex re 
pense, and the thirty-seventh article of the police regulations of West Baton 
Rouge is cited in support of this position. It is to be presumed that the change 
in the levee would not have been made by the authorities of Pointe Cone 
unless the public safety had required it. be 

It was the duty of the proprietor of the tract below, and of the parigh of ; 
West Baton Rouge, to accommodate themselves to the change, as much $0 8 a 
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change had been occasioned by the sudden caving of the banks of the W- Batox Roves 
yer above. This side levee, as it was made, was after all but to.unite the  Bosmam 
Front levees, and therefore subject to the same rules as to the charge of the per- . 
whom it must fall in the first instance. Revised Statutes, 1852, p. 463, a 
re, 21, p- 508, sec. 5 and 6. q 
© Several witnesses were examined for defendant, who appear to reside in 
Coupée, who give it as their opinion that the levee was much larger and 

stronger, @ and therefore more expensive than was needed. The discretion in 
regard to the plan and size of the levees is reposed by law and the regulation 
of the Police Jury in certain persons who, in this respect act in an official capa- 
city. If, in the exercise of those functions, they should err in regard to the 
size of the work to be constructed, an application should be made to the Police 
Jury to correct such error. But as a general rule, after the work is done and 
the expense is incurred, this court will not interfere with the discretion of offi- 
cers, who appear to have acted in good faith. 

It is further contended, that the judgment of the lower court must be re- 
versed, because given without reasons. The reasons stated are: “ This case 
having been tegularly taken up according to assignment, and after the testi- 
® | mony adduced and argument of counsel,” it is ordered, etc. 
de This, it is apparent, is as much a reason for rendering a judgment in favor of 
é the defendant as plaintiff, and does not meet the requirement of the Constitu- 
co tion. Art. 72 of Constitution. 
nd For the reasons here given, it is ordered, adjudged and decreed, that. the 
judgment of the lower court be avoided and reversed, and proceeding to pro- 
nounce such judgment as should have been pronounced by the lower court for 
the reasons aforesaid, it is ordered, adjudged and decreed by the court, that the a 
privilege of the Police Jury of the parish of West Baton Rouge, for the sum of sy 
nine hundred and sixty dollars and sixty-six cents, with legal interest thereon : 
from the 11th day of December, 1852, until paid, upon the said tract of land 
of the said William G@. Bozeman, jr., in said parish of West Baton Rouge, 
measuring nine and one-half arpents front on the Mississippi riverf by the 
depth thereto belonging, between parallel lines, bounded above by Fausse 
Riviere, and below by lands known as the Withersby tract, be recognized; and 
itis further ordered, that said tract of land be seized and sold to pay and satisfy 
said sum of money, and interest and costs of copies and costs of the lower 
court; and it is further ordered, that the plaintiff pay the costs of the appeal. 
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Ropney ©. Kine v. Z. Preston and Wm. Hat. 


Where property insured by the vendor was sold, and the policy not assigned to the vendee, the latter 
cannot, after a loss, recover from the vefidor the amount of insurance collected by him. 

A cotton plantation was sold, subject to an unexpired lease. Before the lease expired, the cotton 
gin was burnt. J/eld: that the vendor was not liable for the deterioration in the value of the 
plantation caused by the fire, which was the result of the carelessnes¢ and negligence of the lessee. 
The lessee was not the mandatary of the vendor. He was a third person, who had rights which 
neither the vendor nor vendee could disturb. Code, 2704. 
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PPEAL from the District Court, Tenth District, Parish of Tensas, Snyder, J. 
Farrar, for plaintiff and appellant. Stacy & Sparrow, for defendant. 
Lea, J. The litigation in this case is based upon the following state of facts: 
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On the 27th day of October, 1851, the plaintiff entered into a written 
ment with the defendants to purchuse for them “a tract of land know 
Isthmus Plantation,” for which he was to give them certain endors 
upon the execution of a good and valid title by the vendors, who were: 
assign to the purchaser, as it is expressed in the Act, “the article of leas 
R. W. McRae, which expired on the 1st of January, 1852.” ; 
On the 11th November a formal act of sale was passed before a notary 










' * 
pursuance of the foregoing agreement, by which the defendants conveyed. 
tract in question to the plaintiff; no mention was made in the act of the : 
ment of the lease, but, taking the two documents together, (and this view conte 














fully borne out by the evidence) we consider that it was understood to be agile” full 
of a plantation subject to a lease, the termination of which was well known { ay. there 
both parties. r or th 

On the 4th of November, 1851, the defendants effected an insurance po part. 
the gin and on the plantation for the sum of $5000. At the time of the a ; 






this policy was not transferred to the purchasers, nor was there any ag 
to transfer it. On the 30th December the cotton-gin on the place was destroyed 
by fire. The defendants claimed the insurance money, and after some difficulty 
with the company, they effected a compromise, in pursuance of which they 
were paid the sum of $3440. } 
The plaintiff in this suit rests his claim upon two apparently distinct causes 
of action. First, he alleges that as the purchaser of the property insure od, hie “i 
was entitled to receive the insurance money which the defendants received 
converted to their own use, and secondly, that in consequence of the defendants 
failure and refusal to deliver the premises to him, which, as vendors, «i 
















bound to do, they became liable for the deterioration in the value of the 
tation caused by the burning of the gin house, which was owing to the 
ness and negligence of the lessee. 

We will consider first the nature and extent of the liability of the defendants | 
incident to receipt of the insurance money. There was no contract for an oe 
signment of the policy, nor did a sale of the property operate as an assignment, — 
“The contract of insurance is strictly personal, it is not an incident to the su , 
ject insured. It is an obligation to make good to the party really insured any 
loss that he may sustain from the perils insured against, according to the na’ are 
and terms of the insurance, not an obligation to make good any damage 
from the same causes, the property insured may sustain without regard to it 
ownership.” See 2d Duer on Insurance, page 53; also Ist Phillips on ¥ 
surance, § 86, 87. 

It is needless, therefore, to determine whether the defendants were or ~ 
not entitled to recover from the insurance company. Unless the defendants 4 
received money which the plaintiff was entitled to recover, the latter has 
ground of complaint. It matters not how much money the defendants may ’ 
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have received improperly from the insurers, the plaintiff could not be injured 
by such payment. We must consider the case, therefore, precisely as if no — 
insurance whatever had been effected. The relation of the plaintiff towards 8 
the defendants was that of a purchaser of property subject to an unexpired hi 
lease, of which he had full cognizance, and to which he assented. The plaintiff ¥ 
had received such possession as was contemplated by the parties. 4 


It is true no written transfer of the lease was made, but had such been neces 
sary, it does not appear that the defendants were called upon to execute an _ 
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nt. It is urged in argument, however, that the plaintiff had the right Kina 
ard the lease, and to demand delivery and possession according to the —Presrom. 
rms of the act of sale. Assuming even this view of the case to be correct, 

does not appear that the defendants were called upon to make such delivery. 
But this is not the true view of the case; the lessee was not the mandatary of 

the defendants. He was a third person who had rights, which neither the 
yendor nor vendee could disturb. C. C., 2704. 

“Under the circumstances, we think that such delivery was made as was in 
contemplation of the parties. Considering the nature of the contract, with the 
full knowledge of the lease on the part of the purchaser, it cannot be said that 

there was any delay in the fulfilment of the contract on the part of the vendors, 
or that the property sold sustained any injury through gross neglect on their 
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We think there is no error in the judgment appealed from. 
Judgment affirmed. 
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Ricuarp Perers v. Topias Greson. 





Article 851 of the Code of Practice was intended to pel the oral answer of the party in the pre- 
sence of the court and opposite party, and to compel him to answer from his recollection and 
knowledge of the facts in his own words, and in such language as occurs to him when thus interro- 
gated. He cannot be permitted to prepare his answers beforehand and read them in court. 

A party interrogated may refer to memoranda to assist his recollection, as other witnesses may. 
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er from the District Court, Fifth District, Parish of Terrebonne, Cole, J. 
J. 0. & A. Beatty, for plaintiff. Goode, for defendant and appellant. 

Merrick, C.J. A careful examination of the record and testimony in this 
case has brought us to the conclusion that the cause must be remanded for a 
new trial. 

In the lower court, while the case was on trial before the jury, the defendant, 
in order to establish certain of the credits claimed by him, propounded inter- 
rogatories to be answered by the plaintiff. The interrogatories were propounded 
just as the court was adjourning for dinner. When the plaintiff came to answer 
the interrogatories in the afternoon, instead of giving the answer to each ques- 
tion, as read to him by the Clerk, viva voce, he handed to the Clerk a slip of 
paper in the handwriting of his attorney, and signed by himself, which the 
Clerk recorded and read to the jury as his answer, the party interrogated not 
uttering a word. The defendant objected to each answer, and insisted that 
the party should answer orally, but the court overruled the objection, and de- 
fendant excepted. 

The defendant insists in this court that the interrogatories shall be taken as 
confessed, or that the case be remanded to the lower court for a new trial. 

Article 351 of the Code of Practice gives the party propounding the interro- 
gatories the right to require the opposite party to answer, in open court, and in 
his presence, on a day to be fixed by the Judge, provided the party interrogated 
resides in the parish where the court is held. 

The right to interrogate a witness in the presence of the parties, the jury and 
the court, has been deemed of great importance, and guarded with jealous care; 
so much so that it is guaranteed to the accused in criminal cases by the Consti- 
tution. 
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‘We doubt not the Article of the Code of Practice cited was ir 
Gisox: — pe! the oral answer of the party in the presence of the court and ¢ 
and to compel him to answer from his recollection and knowledge of 

in his own words, and such language as occurs to him when thus int 

’ If it is legal to prepare his answers beforehand, and deliver them to 



































or even read them himself, no useful purpose is attained by bringing and & 
into court. His answers might as well be prepared and sworn to int! Smit! 
sence of a Justice of the Peace. i fel Said 

We think the party interrogated in open court, in regard to the testi of 6 
is about to give, is so far a witness upon the stand; and that the party: =. 
gating has a right to a reply to each interrogatory in the words of the lease 
The party interrogated may refer to memoranda to assist his recollecti¢ : one § 
in such cases as are allowed to witnesses examined orally upon the stand. ning 

The court having sustained the party interrogated in the manner in whichhy }., ditio 
proposed to answer, the penalty for neglecting to answer cannot be invoked + hish 
against him, and the cause must be remanded to give the plaintiff an opporte $+ sale: 
nity to make legal answers to the interrogatories on facts and articles befor | estal 
they can be taken as confessed. Va 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. assis 
ment of the lower court be avoided and reversed, and the cause be i ann 
for a new trial, with directions to the plaintiff to answer orally in open court Smi 
and the presence of the opposite party, the interrogatories propounded to him, of g 


otherwise to take the same as confessed. And it is further ordered, = 


















plaintiff Pay the costs of this appeal. T 
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Mrs. Ira Smrrn, Testamentary Executrix, v. Joun Bunurr, _ gre 

“' 
A right of way for a railroad was granted by the owner of land on the Mississippi to a proprietr wa: 
in the rear, and an acre of ground leased for a depot, etc. Subsequently, by order of the proper wh 
parochial authorities, a new levee was constructed, and the greater portion of the land for the the 


was thrown outside of the levee, and consequently the public road, and so rendered useless for 
purposes for which it was leased. Suit was brought to compel a surrender of an additional piece 
of land, to be used for a depot in lieu of that rendered useless. By the Court: The contractii 
question is not so much a lease as the creation of a servitude, or right of way from plaintiff's plam lea 
tation to the river’s bank for a term of years—a predial servitude in favor of plaintiff’s cle 
and due by defendant’s estate. This right of way is of a particular character—a railroad, an 
dispensable part of which is a depot at the landing. The dimensions of the depot are precisely to 
defined by the contract, and the lessee has the right to a depot of that size to the expiration — de 
term, fronting on the public road, and running back from that road for quantity. 

The caving of the bank of the river, and hence the necessity for a new levee, etc., might have : s 
foreseen (as shown by the evidence) and the parties must be supposed to have contracted with re — be 
ference to such a contingency. m1 3 ri 

C. ©., 1950, 1952. 


A from the District Court, Sixth District, Parish of West Baton Rouge, , 
Robertson, J. Edwards & Barrow, for plaintiff. 7. G. & P. H. Morgat 





for defendant and appellant. 
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Bucaanan, J.* The plaintiff’s testator and the defendant owned htt i 
plantations: ‘that of defendant fronting on the Mississippi river, and that ¥ 
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* Lea, J., took no part in this decision. 
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in the rear of defendant’s, Under these cireumstances, the 
ie made a contract on the 10th May, 1850, of the following tenor: 
: , #Beit remembered, that on the day and date hereof, John Buhler, of the 
sand parish aforesaid, has given and granted, and by these presents doth 
grant, unto Dr. Jra Smith, of the parish of West Feliciana, his heirs 
and-assigns, a right of way for a railroad, to be made from the land of said 
Smith; in the rear of the plantation of said Buhler, to the Mississippi river. 
Said road to be made entirely on the land of said BuAler, and as near the line 
of Conrad and Chinn, etc. 

And be it further remembered, that the said Johan Bubler has this day 
Jeased unto the said Smith, his heirs and assigns, for the term of twenty years, 
one superficial acre of land, fronting half an acre on the public road, and ran- 
ning back two acres in depth on the line of the railroad, on the terms and con- 
ditions following, viz: The said lot of ground shall not be used by said Smith, 
his heirs and assigns, for any other purpose than as a depot for the storage and 
sale of wood and lumber; that the said Smith, his heirs and assigns, shall 
establish thereon no nuisance to the detriment of said Buhler, his heirs and 
assigns, and that in consideration of said lease, the said Smith, his heirs and 
assigns, shall pay to John Buhler, his heirs and assigns, the sum of fifty dollars, 
annually, so long as said lot of ground shall be used for such purpose by said 
Smith. It is also understood, that said Buhler shall have the use of said lot 
of ground for the facilities of transportation, provided that said use shall not 
cause any inconvenience to said Smith,” 

The railroad was made, and the depot inclosed and used by the lessee, in ac- 
cordance with this contract, until January, 1854, when the Inspector of Roads 
and Levees for that district of the parish of West Baton Rouge, assisted by 
three inhabitants and landholders, after a survey, as required by law, ordered 
anew levee to be made on defendant’s land, adjoining that of Conrad and 
Chinn, considerably inside of the levee existing in 1850, by means whereof the 
greater portion of the land leased, as aforesaid, to plaintiff’s testator for a depot 
was thrown outside of the levec, and consequently outside of the public road, 
which, according to law and usage, runs alopg the front of riparian estates on 
the Mississippi river, inside of and adjacent to the levee. 

The object of the present action is to compel the defendant to set off to plain- 
tiff, for a depot, an equal extent of ground to that originally set off under the 
lease, (and which has been curtailed by the making of the new levee,) by en- 
closing a portion of ground, one-half acre in width, on the line of the railroad 
to the depth of two acres from the new road, and fronting upon the same. The 
defendant pleads, in substance, that he leased to plaintiff’s testator a specific 
portion of ground, and is not bound to make good any deficiency that may have 
been subsequently caused in the quantity of the same by the caving in of the 
river bank in front. 

To this it is replied in argument, and we think corvesliy, that, the contract 
& in question is not so much a lease as the creation of a _setvitude, or right of 
way from plaintiff's plantation to the river bank for a term of y2ars—a predial 
; servitude in favor of plaintiff’s estate, and due by defendant's estate. This 

right of way is of a particular character—a railroad, an indispensable part of 
which is a depot at the landing. The dimensions of the depot are precisely 
defined by the contract, and the lessee has the right to a depot of that size to 
the expiration of the term, fronting on the public road, and running back from 
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that road for quantity. The change of the bank by caving in 
which might have been foreseen, according to the evidence, and 
must be supposed to have contracted with reference to such a eg 
C. C., 1950, 1952. ‘ 

We have not found any error to the prejudice of the appellant in the bi 
exception to the evidence and to the charge of the court. . 
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The defendant objects that he has not been put in default. But thig, ard 
immaterial, inasmuch as the jury have not awarded any damages, and below, 
pellee does not ask that the judgment be amended in this respect. aed itise 

Judgment affirmed, with costs. ed bata 
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Marcaret Bracy v. W. O. Buck. a Ap 

A title not registered may be the basis of prescription. a 
PPEAL from the District Court, Ninth District, Parish of Pointe woul 
Cooley, J. U. B. & £. Phillips, ae plaintiff and appellant. Fa judg 

W. Beatty, for defendant. FS they 

Merrick, C.J. This is a petitory action. The defence, which vu it w 
ed by the judgment of the lower court, is the prescription of five Years, tit 
possession in good faith and a title translative of property. frou 

Plaintiff bases her hopes of reversal of the judgment on the coil sult 
the note of evidence does not show that the certiticate of the Parish ‘in oP 
endorsed on the act of sale sows seing privé, was offered in evidence with atte 
act itself. frot 

She contends that the act, without being registered in the office of a notary, “fi 
cannot prejudice third persons even as the basis of prescription. wit 

It is not necessary to consider whether the certificate formed a part of tie J 
act and was therefore under a reasonable intendment in evidence or not. fro 

The case, under the authority of Hudnall v. Watt & Desaulles, is with the cia 
defendant without the certificate of the registry of the act. 
. Judgment affirmed. tin tat 
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Hewirr, Wzrin & Co. v. Noran Srewarr’s Executor and D. P. Cam 
if iT 

A judicial nutea venstlp from a bona fide judgment, though rendered on the confession of defen- fa 
A ~ no aigheden is a “ final judgment,” for no appeal lies from it. P 
Code, 8289, 8224; C. P., 567, * . 
a 4 0 

PPEAL from the District Court, Sixth District, Parish of West Baton é 
Rouge, ‘Robertson, J. Greves, for plaintiffs. R. & H. Marr, for defendants F 


and appellants. 
Sporrorp, J. Upon the allegation that they had a judicial mortgage against 
certain slaves now in the possession of D. P. Cain, (their judgment 
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t upon the slaves. 


) The defendant, Stewart's executor, has appealed from a decree ordering these 
- glaves to be sold to satisfy the plaintiffs’ judicial mortgage 


» [tis urged in this court, although the point does not seem to have been made 
pelow, that the plaintiffs have no mortgage, because the judgment from which 
it is supposed to spring, was not rendered in a contested case, or by default, 
put upon the confession of the defendant. 

The answers of both defendants, filed in the inferior court, would seem to 
admit the existence of the plaintiffs’ mortgage, for, without denying it, they 
aver the existence of a superior mortgage in favor of the minor children of 
Cain. 

And we are of opinion that a judicial mortgage results from a bona fide 
judgment, though rendered upon the confession of the defendant. 

The construction of Article 8289, upon which the opposite theory is based, 
would be too narrow and literal. “The judicial mortgage is that resulting from 

ents, whether these be rendered on contested cases, or by default, whether 
they be final or provisional, in favor of the person obtaining them.” Perhaps 
it would have been better to stop where the Code of 1808 did, in book III, 
tit. XIX, ch. I, art. 8, p. 452: “The judicial mortgage is that which proceeds 
from every judgment.” But those who suggested the amendments which re- 
sulted in the Code of 1825, did not intend to restrict the judicial mortgage to 
a particular class of judgments ; their object seems to have been rather to call 
attention to the fact that the mortgage was not so restricted, but flowed alike 
from the various sorts of judgments. A judgment by confession is certainly a 
“final” judgment, for no appeal lies from it; C. P., 567; it comes therefore 
within one of the categories which seem to have been named in Article 8289, 
rather as antithetical specimens of some of the opposite kinds of judgments 
from which a mortgage may result, than as exclusive of other classes not spe- 
cially enumerated. 

The Article 9 of the old Code, next succeeding the one just quoted, con- 
tained a similar antithesis: “The judicial mortgage takes place from the day 
when the judgment, either on a hearing of the parties or by default, final or 
subject to an appeal, has been rendered in favor of him who obtained said 
judgment.” 

But the framers of the Code of 1825, have given unmistakable proof that 
they intended mortgages to spring from confessed judgments procured at a 
time and in a manner not suspicious. Article 3225 declares that “ the inscrip- 
tion of a judgment, obtained against a debtor within ten days preceding his 
failure, shall have no effect against the other creditors of the debtor, if it ap- 
pears, from the time at which the suit was commenced, and the manner in 
which it was conducted, that the debtor intended to favor the plaintiff, either 
by consenting that judgment should be rendered against him without the usual 
delays, or by not making a defence, or by confessing judgment when the cause 
admitted of contest.” 

We see no reason, therefore, for introducing, at this late day, a novel inter- 
pretation of an Article of the Code, which, if adopted, would lead to so much 
confusion. 


by Nolan Stewart, who had purchased them at a Sheriff's sale —_ 
' tion at the suit of the Clinton and Port Hudson Railroad Company Stewanr. 
: aguinst Cain, the plaintiffs brought this hypothecary action to enforce theit 
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The only other point made by the appellant, is that the slaves 
were adjudicated to him at a sale made under the anterior mortgage 
the Clinton and Port Hudson Railroad Company ; that they were 
that mortgage, and that, consequently, he took them free from the 
judicial mortgage of the plaintiffs. 

This matter is brought before us in disregard of rules of practice, 
important to the certainty of legal proceedings, and to the correct 
tion of justice. Neither of the defendants pleaded any such defence, 
the contrary, their answers appear to be inconsistent with it. I 
jecting, however, to the point being opened in argument here, the co 
the appellees has proceeded to answer it by a counter argument whi 
the plea of res adjudicata. tual 

Overlooking these irregularities, we are of opinion that the defence, if 
been pleaded, would have beer successfully met by the plea of the thinggg 
judged. In the suit of Nolan Stewart v. J. R. Allain et al., for the e 
this with other mortgages, the present plaintiffs being cited by Stewart, 
ed specially that the identical slaves now sought to be sold, were not 
the mortgage of the Clinton and Port Hudson Railroad Company. Stemapp 
met the plaintiffs upon that issue, and by the final decree of our ~~ 
(8th An., 64,) it was decided against him. 

He cannot be permitted to agitate the question anew under the od 
and evidence contained in this record. 

It is, therefore, ordered that the judgment appealed from be affirmed, wih 
costs, ivel 
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Pouce Jury or Larourcue v. Antoine Rossi et al. 


The penalty of a bond given by a purchaser of work to be done on the levee, road, &c., in the parish 
of Lafourche, cannot be recovered without the production of the proces verbal of adjudication, 
as required by law. 

In commutative contracts the party who seeks to put the other in default, must, on his part, per- 
form all that which is incumbent on himself to perform. 

Code, 1907. 


PPEAL from the District Court, Fifth District, Parish of Lafourche. Cua 
Bush, for plaintiff and appellant. Belcher, for defendants. P 
Bucuanan, J. This is a suit to enforce the penalty of a bond given by the 
purchaser of work to be done upon the levee, road, ditches and bridges, on® 
tract of land belonging to one ‘T'heophile Anfoux, in the parish of Lafourche 
Interior, at a sale made by the Inspector of the Second District of the said parish, 
for roads and levees. 


The case comes up, principally, upon a bill of exceptions to the charge of the — 


District Judge who tried the cause. The Judge charged the jury that, previous 
to recovery on the bond, it is necessary to produce in evidence the proces verbal 
of adjudication required by law, of the work for which the bond was given as 
a penalty, in the event of the non-completion of the work, or to show the oxi 
tence and loss of such proces verbal. 

The Judge did not érr. The law under which this bond was taken (Act of 
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, 1829, sec. 20, B. and C. Dig. 753,) obliges the Inspector of Roads 

to make a proces verbal of the work to be done on the land of each 

delinquent ietor, and to adjudicate, after certain advertisements, to the 

. ake said work. The person to whom the work is adjudged has 

‘gn action in rem for his compensation—which action is brought by petitien-—-to 

‘qhieh the proces verbal of adjudication must be annexed. See sec. 30th of the 

' B. and ©. 756.) 

ae oa case, it is proved by the testimony of the Inspector himself 

that he never made a proces verbal of the works which were necessary to be 
wnadeon the land of T'heophile Anfoux. 

Ibis therefore clear that the purchaser of said works at the Inspector's sale 
would have had no recourse for his indemnification against the property, in case 
he had completed the work to the satisfaction of the Inspector. The parish 
guthorities were bound to have afforded the party with whom they contracted all 
the guarantee for his repayment which a strict compliance with the law, on their 
own part, would offer. In commutative contracts, the party who seeks to put 
the other in default, must, on his part, perform all that which it was incumbent 
on himself to perform. Civil Code, Art. 1907. 

There is, in fact, no proof, oral or written, before the court, of what work was 
included in the defendant Rossi’s adjudication; and although the Inspector 
swears, in general terms, that “ the works and repairs on the land of Mr. The- 
ophile Anfoux were not done and finished according to law,” yet it is proved that 
Rossi made a.levee on that land, for which he has never been paid; and that the 
levee, such as it was, has answered the purpose of its construction, by keeping 
out the water. It may admit of some question whether Rossi in fact had not 
a good claim against the parish, instead of being liable to the parish for damages. 

Judgment affirmed, with costs. 
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Pauuin Biangve et al. v. Frame A. Woops. 


The endorsement of the payee must be considered as proved when the note is offered fn evidence, 
without objection, as the endorsement then constitutes a part of the instrument declared upon. 


PPEAL from the District Court, Sixth District, Robertson, J.. ; 
T. G. & P. H. Morgan, for plaintiffs, J. M. & J. E. Elam, for defendant 
‘and appellant. 

Srorroro, J. This cause comes before us upon an assignment of errors by 
defendant. 

The first error assigned is, that the plaintiffs neglected to prove the endorse- 
ment of the payee under whom they held the promissory note sued on. 

By the answer, it does not appear that the genuineness of the endorsement 
was denied; there was no general denial, and only a spesial denial as to the 
account sued on. But if there had been an issue on the point, under the ruling 
of a majority of this court in the recent case of Maxwell & Co. v. Kennedy & 
Co., the signature of the endorser must be considered as proved ; for the note 
was offered in evidence without objection on the part of the defendant’s coun- 
sel, and the endorsement then constituted a part of the instrumert as declared 
upon, 
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The next error assigned is, that there is no proof that the defendant 
the Conti Street Veranda during the months of January, February and | 
March, 1853. 

There was no need of such proof: it mattered not whether the é 
occupied the premises or not, for by the acts offered in evidence he had ex 
assumed to pay the rent as charged. 

The last assignment of error is, that the plaintiffs are not alleged and ¢ J 
to be heirs of Mrs. Delphine McCarty, wife of Louis Lalourie, and, a& sigh, 
were represented by Thomas Bailey Blanchard & Co. These allegations'® 
substantially involved in the allegations of the petition taken in connection y 
the documents annexed, and, not having been denied by the answer, must! 
considered as admitted. ed 
Judgment affirmed, with costs. 'p 
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C. J. Mezxer & Co. v. O. Kiem. * 









Liability for contribution to a general aver’ ge rests upon the broad and equitable principls om 
one shall enrich himself at another’s expense. 

The measure of vach person’s contributory share to a general average should be regulated za 
portionally by the extent to which each of the contributing parties has been benefited by the 
sacrifice. 





— a 





A usage regulating the enforcement of an obligation which violates the principle on which 
obligation itself is based, and without which it would not exist at all, cannot be maintained. 

The valuation of a ship or vessel in a policy of insurance, when disputed and discredited by evi- 
dence creating a reasonable probability of its incorrectness, cannot be assumed as an arbitrary 
basis in an apportionment for a general average contribution. 2 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Benjamin, Bradford & Finney, for plaintiffs. Maybin, for defendant and 
appellant. 

Lea, J. The sole question for solution in this case is, whether, in a contribe. 
tion for a general average loss, the ship, for the purposes of contribution, is to 
be estimated at her actual value, as ascertained by appraisement, or at the vale 
ation fixed in the policy of insurance. If we refer to the principle upon whieh 
a liability for contribution to a general average loss is based, we find that it rests. 
upon the broad and equitable doctrine that no one shall enrich himself at another's 
expense: “ Where, by a sacrifice, deliberately made, of the property of one of 
the parties concerned in an adventure for the benefit of the other parties i 
rested, whereby his loss is directly converted to their gain, it is but just that 
those ‘ whose property has beeo saved by the sacrifice should contribute to plage 
the owner who has sustained the loss in the same condition in which he would 
have been if, not his property, but that of another, had been sacrificed.’” S3e 
Stevens & Bennecke on Insurance, page 227. And this doctrine carries with it 
another as its natural sequence—to wit, that the measure of each person’s ¢on- 
tributory share should be regulated proportionally by the extent to which each 
of the contributing parties has been benefited by the sacrifice : “Qui sentit com- 
modum debet sentire et onus.” It is an obligation not based upon contract, but 
one resting upon natural equity. 
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be conceded, at least for the purposes of argument, that the witnesses 


p established a custom, general though not universal, in the adjastment of ame. 


averages in the maritime cities of this country, to adopt the valuation of 
the ship in the policy of insurance as the contributory value, instead of the 
getual or appraised value. Granting the existence of such a usage, how far 
js it binding upon those who do not choose to acquiesce in such a rule of ap- 
ment? — 

No doubt the valuation in the policy furnishes, as a general rule, a safe and 
convenient basis of apportionment, because it happens generally to be about 
the true value of the vessel to the owners, and fur this reason the asxumption of 
this basis has been generally acquiesced in. In the case at bar, however, it is 
shown conclusively that the valuation in the policy is far beyond the true value 
of the vessel. Now, a usage regulating the enforcement of an obligation which 
yiolates the principle upon which the obligation itself is based, and ‘without 
which it would not exist at all, cannot be maintained. The valuation in the 
policy is binding only between the parties to the contract of insurance; and 
though, as Mr. Bennecke observes, “ when there is no reason to doubt its correctness» 
it is frequently the best guide for determining the contributory interest.” Yet it 


* by no means follows that it is an exclasive guide not open to contradiction: In 


the case at bar there is not only reason to doubt its correctness, but it is clearly 
proved to be an incorrect valuation. Our researches have not enabled us to find 
a single case in which the valuation in the policy, when proved to be incorrect, 
was arbitrarily substituted for the known and appraised value as the basis of 
contribution. 

We have been referred to several decisions of the courts of New York and 
Pennsylvania, as establishing the dex marcatoria on the subject iu the two leading 
commercial States of the Union. 

We find nothing in these decisions to justify the confidence with which they 
have been quoted as supporting the doctrine contended for on the part of the 
defendant. In the case of Leavenworth v. Delafield, 1st Caines, 873, the court 
expressly say that the contribution should be apportioned by a calculation based 
upon the actual value of the ship at the port of departure, less one-fifth for ordi- 
nary wear and tear, exclusive of outfits, without regard lo the valuation in the 


In the case of Gray v. Waler, 2d Sargeant & Rawle, 229, cited as the case 
which presses with most force upon the point, the charge of the court to the 
jery, which was sustained by the Supreme Court, was, “ that the value of the 
vessel was to be estimated according to what she was worth when she sailed from 
her port of departure, making a reasonable allowance for any deterioration 
she might have suffered by wear and tear up to the time when the loss took 
place.” 

The statement of the case shows that an assessment of the value of the ship 
was made by the jury, upon data supplied by the evidence. In the case at bar 
the vessel was appraised immediately after her return fram the Brazos—she 
having experienced no disaster after the termination of the voyage on which the 
jettison occurred. Giving effect to the valuation in the policy as prima facie 
evidence, we think the appraisement made by competent experts, which stands 
uncontradicted, together with the remarkable difference between this appraise- 
ment and the valuation in the policy, sufficiently establish the incorreetness of the 
latter as a basis fur a computation of general average contribution. We wish, 
14 
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however, to be understood as deciding only that a valuation of a ship yr 
in a policy of insurance, when disputéd and discredited by evidence ¢ 
reasonable probability of its incorrectness, enunot be assumed as an 
basis in an apportionment of general average contribution. 

It is ordered that the judgment appealed from be affirmed. 


Etvirra McCatop v. Notan Srewart et al. vasld 


Testamentary disposition in the following words: “I give to my great grandchildren— Kitty's ¢ , 
dren and Lucy’s, if she has any—all the balance of my property of all kinds; but be it kp 
and understood, that Zlvira, my daughter, is to have the care and management of it during her 
life in this world, and her and Stewart is to take possession of it and carry it on, and have the 
proceeds, if there be any, but shall not be bound to give a bond or security for anything. 

If Zlira and Stewart should die before Kitty and Lucy, then the property to fall into thelr hands 
to be carried on in the same way, and the proceeds to go to them. The property is not to be seid, 


but to be kept together until the heirs come of age; but as they come of age, they shall be em. | 


titled to a share with their parents.”’ 

There is no prohibited substitution in such a disposition. The great grandchildren are the instituted 
heirs. They are certainly not charged with the return of the testat r’s estate to any third person, 
nor to preserve it for any third person. The testator clearly expresses his intention that the pro- 
perty which he beqneathes to his great grandchildren should be kept together, and that 
should be no partition of it until the heirs come of age. This disposition is expressly sanctioned 
by Article 1224 of the Civil Code. ' 

The dispositions in favor of the testator’s daughter and her husband, and in favor of his grand- 
daughters, the mothers of the instituted heirs, are not substitutions, but are usufructs within the 
purview of Article 1509 of the Code. 

Code, 1482, 1489, 1507, 1509, 1224, 531, 534. . 


PPEAL from the District Court, Sixth District, Parish of West Baton 
ii Rouge, Robertson, J. J. M& E. Elam, for plaintiff. 7. G. Morgan, for 
defendant and appellant. 

Bucuanan, J. James McCalop died in 1850, possessed of an estate inven- 
toried at more than two hundred thousand dollars. At the time of his death, 
he had the following legitimate descendants : 

Ist. His daughter, the plaintiff, wife of Nolan Stewart ; 

2d. Two granddaughters, the daughters of plaintiff, named respectively Kit 
ty, wife of Williams, and Lucy, wife of Dougherty ; 

8d. Three great grandchildren, the children of Mrs. Williams ; 

4th. One great grandchild, the child of Mrs. Dougherty. 

James McCalop made his will in the olographic form, which has been pro- 
bated, and of which Nolan Stewart, one of the defendants, and husband 6f 
plaintiff, was qualified as executor. 

The plaintiff brings this action to annul the will of hcr father, as being fn 
prejudice of her rights as forced heir, and as containing jfidei commissa and 
substitutions. ' 

The will of MeCalop commences by two particular legacies, which the plain: 
tiff declares in her petition it is not her intention to disturb. It then proceeds 
as follows: 

“T give to my great grandchildren—itty’s children and Lucy’s, if she has 
any—all the balance of my property of all kinds; but be it known and under- 
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é gtood, that Ewira, my danghter, is to have the car> and management of the 


sqhole of it during her life in this world; and her and Stewart is to take pos- 
session of it and carry it on, and have the proceeds, if there be any, but shall 
not be bound to give a bond or security for anything. 

“Jf Elvira and Stewart should die before Hitty and Lucy, then the pro- 

to fall into their hands to be carried on in the same way and the proceeds 
to go to them. The property is not to be sold, but to be kept together until 
the heirs come of age; but as they come of age, they shall be entitled to a 
share with their parents.” 

It is admitted in argument, by counsel of defendants, that the plaintiff has 
the right to have the dispositions of the will of her father, in favor of others 
than herself, reduced to the disposable portion. That portion, in this case, was 
two thirds of the property of the testator. Civil Code, Articles 1480, 1482. 
The testamentary dispositions must therefore be reduced to that amount. C. 
C., 1489. 

But the plaintiff claims the nullity of the dispositions of the will in favor of 
her grandchildren, in toto, as containing a prohibited substitution. 

We have not been able to perceive any such substitution in the will in ques- 
tion. The definition of a prohibited substitution, contained in Article 1507 of 
the Code, is that “by which the donee, heir or legatee is charged to preserve 
for, or to return a thing to a third person.” Now, in McCalop’s will, his great 
grandchildren are the instituted heirs. They are certainly not charged with 
the return of his estate to any third person, nor to preserve it for any third 
person, The testator clearly expresses his intention that the property which 
he bequeaths to his great grandchildren, shall be kept together—that there 
shall be no partition of the same—until the heirs come to age. But this dispo- 
sition is expressly sanctioned by the Article 1224 of the Civil Code. Again, the 
dispositions in favor of the testator’s daughter and her husband, and in favor of 
his granddaughters, Mrs. Williams and Mrs. Dougherty, the mothers of the 
instituted heirs, cannot be viewed as substitutions. They are usufructs, and as 
such, are within the purview of Article 1509 of the Code. The duration of 
these usufructs is different, and it depends upon contingency whether that 
in favor of the testator’s granddaughters shall have effect at all. 

That in favor of his danghter, the plaintiff, is only to terminate with her life. 
It is an unconditional usufruct, which commenced immediately on the decease 
of her father. But the usufruct in favor of the testator’s granddaughters is 
conditional, and not intended to take place at all, except on thé happening of 
acertain contingency, to wit: their survivorship of their mother. As to one 
of those granddaughters, the condition has already failed, for Mrs. Williams 
has died since the institution of this suit. Again, as to the duration of the 
usufruct to the granddaughters, it was not, like that of their mother, contem- 
plated to be co-extensive with their lives, but only to last during the minority 
of their children, the instituted heirs. Therefore, if the plaintiff should live 
until her grandchildren come of age, the usufruct of Mrs. Williams, her sur- 
viving daughter, will never take place. The prevailing Mea of this will seems 
to be the assuming to the heirs of the testator, during their minority, an admi- 
nistration of the estate which their ancestor had provided for them, by parties 
selected by that ancestor, and who will be the most likely to watch over their 
interests with jealous care. The testator could not effect this object by an ap- 
pointment of testamentary tutor; for the fathers and mothers of his heirs 
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were all living. Under these circumstances, he adopted the method of ag 
stitution of usufruct in the grandmother and grandfather of those heim# § weal . 
former his own only child); and failing those, in the mothers of the by 
There is nothing in the dispositions of the will in this regard, which ise 
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to law. Usufruct may, from its origin, (dés son origine,) be conferred £z — 
eral j-ersons, in divided or undivided portions. C. C., 531. Usufruet we p., the 8° 
established simply, or to take place at a certain day, or under condition® . we 
word, under all such modifications as the person who gives such a rah rere 
be pleased to annex to it. OC. C., 534. 0 appoit 


It is, therefore, adjudged and decreed, that the judgment of the Distt rate a 
Court be reversed ; that the plaintiff be recognized as forced heir of we 
Mc Calop, damanet, to the extent of one third of his property, and E 
that she be put in possession of one third of his estate as owner ; sa The apt 





respects, the will of James McCalop be maintained with right of usu Ip the 
to the plaintiff in the remaining two thirds of his estate, during her life; sits 
that the costs of the District Court be paid by the succession of Janell sion 
Calop, and those of this court by the plaintiff and appellee. ot The pu 
ed term 
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Aveuste Ouristine, Tutor, &c., v. Prerre Versots, Executor, ys a 
Nuncupative will by public act annulled because there was nothing in the context to show that 1 
witnesses were present when the will was received by the notary. T A 
PPEAL from the District Court, Sixth District, parish.of Iberville, Robert 1 


son, J. Labauve, for plaintiff. Robertson, for de‘endant and appellant + apr 
Voornies, J. The nuncupative testament, by public act, of the late Elming the 
Christine is sought to be annulled by this action, on several grounds of nullity) cor 
one of which is, “that the will was not dictated by the testatrix and received At 
by the notary, in presence of three witnesses, as no mention of the same i su) 
therein made.” sey th 
The Code, Article 1571, requires the nuncupative testament by public actto th 
be received by a notary in presence of three witnesses residing in the place he 
where the will is executed, &c. " h 
In the present case, the act per se does not appear to have been dictated by a 
the testatrix and written in presence of the witnesses. The caption recites P 
that the act was written by the notary at the request of the testatrix and as 
dictated by her, but makes no mention that it was done in presence of thé 
witnesses. In the conclusion, the notary certifies that the testatrix signed thé’ 
act in presence of the witnesses, “after having read the same in an audible 
voice, in presence of the testatrix and the said witn , Without interruption’ 
or turning aside.” Certainly this cannot be construed as implying that thé 
will was regeived by the notary in presence of the witnesses. We have beet 
unable to discover, from the context of the instrument, anything that would 
sanction the conclusion that the witnesses were present when the will was re- 
ceived by the notary. " 

- Judgment affirmed, with costs. ” 
wet 
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yer Succession or James H. Coteman. 
ofa 18 
B, the guardian, appointed in Mississippi, of a minor having property in this State, filed a petition in 
the proper court, representing that the minor’s property here was unproductive, and that she had 
° po other ; that it was to the interest of the minor that it should be sold, and the proceeds in- 
\ vested, and being unable to induce any person to become the tutor of the minor, he prayed the 
appointment of a special tutor and under-tutor, and that a family meeting be convoked to delibe- 
rate on the propriety of selling the property. The prayer was allowed, the appointment made, 
and under the advice of the family meeting the property was sold, and G. became the purchaser. 
‘He refused to comp'y with the terms of the sale, on the ground (among other grounds) that no 
tutor could be legally appointed to the minor. 
The appointment of a special tutor in this case was not legal, and the sale was a nullity. 
In the sale of minors’ property all the formalities of law must be observed for the validity of such 
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ints when they become of age, can always avail themselves of nullities resulting from the omis- 
gion of any of the formalities established by law in the sale of their property. 

The purchaser of a minor’s property at a judicial sale cannot be compelled to a compliance with the 
terms of the sale, unless the proceedings are clothed with all the formalities of law requisite to 
yest in him a legal title. 

The appointment of the special tutor should be considered as mere surplusage. The petition for the 
sale was made by the foreign guardian, and the proceedings of the family meeting advising the 
sale might have been transmitted to the judge by any relative, or even a stranger. (Lua, J., dis- 

; senting, with whom concurred Sporrorp, J.) 
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| Any embarrassment on the question of the right of the special tutor to receive the price might 
. easily be avoided by making the price payable to the foreign guardian. (Lga, J., dissenting, with 
z whomconcurred Sporrorp, J.) 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

i] Haynes, for appellant. Clarke & Bayne, for appellee. 

t- Voornes, J. On the 3d of February, 1853, William H. Dameron was 
36 appointed administrator of the succession of the late James H. Coleman. On 
re the 15th of March following, Malachi Bradford filed a petition in the same 
A court, alleging that he was the appointcd guardian of his grand-daughter, 
d Angelina Coleman, by the State of Mississippi, his domicil, where she was 
8 supported by him ; that she had no other property than that which was under 
the administration of the court, and being unproductive, it was to her interest 
0 that the same should be sold and the proceeds thereof invested; and that he 
e had in vain endeavored to induce some of her friends and relations to become 
d her tutor. He concludes by praying that a special tutor and under-tutor be 
7 appointed to her, and that a family meeting be convoked to deliberate upon the 
; propriety of the sale of the property and investment of the proceeds thereof, 
} On the same day, an order was granted appointing William H. Dameron as 
7 special tutor, and Thomas A. McDaunold as under-tutor, without requiring of 
y the former any bond and security, &c. Upon the advice of a family meeting, 


7 convened and homolo as prayed for, the property, described as a certain 
jt lot of ground in the square bounded by Constance, Magazine, Richard and 
j Felicity streets, in the First District of New Orleans, was differed for sale at 
: auction, and adjudicated to Alerander Gaffney, for the price of $1400, payable 
) one-fourth cash and the residue at one, two and three years’ credit. 


Upon the refusal of Gaffney to comply with the terms of the sale, a rule 
was taken upon him by Dameron, as curator ana special tutor, to show cause 
why he should not do so. In answer to the rule, Gaffney urged several reasons 
for his refusal, among others: Ist. “That there was no legal order for the sale; 
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the said order being granted on the application of a special tutor, ay 
who could not be appointed to the minor for the purpose of selling thi 
estate belonging to the minor, and the family meeting recommending 
was prematurely and illegally convoked. 2d. That the effects of the 
have never been delivered to the tutor, nor has he been put in poss 
same,” &c. oA 

Gaffney is appellant from a judgment making the rule absolute. th 

We think the judge a quo erred. There are four sorts of tutorshipsk 
our laws: tutorship by nature, tutorship by will, tutorship by the effectof¢ 
and tutorsbip by the appointment of the judge. (C. C. 264.) The law re 
in the cases prescribed, that “ the judge shall appoint a tutor to ther 
and with the advice of the meeting of the family.” (C. C. 288.) In certain e& 
the judge is authorized, with the advice of a family meeting, to appoint’a | 
creet and responsible person as tutor to a minor, who shall in all 
ply with the existing laws in relation to tutors, except that of giving secarity 
for his administration. (Session Acts of 1834, p. 118, § 4) “ 
minor is without a tutor, any person who has a claim against him may} 
to the competent judge to request that a tutor ad hoc be appointed to 
which tutor shall not be bound to give any security, but shall take an 
before the court who has appointed him, to defend the interest of the minor'ty 
the best of his knowledge.” C. C. 295. ra 

In cases of partition, the Code (Article 1291) provides: “If there aré sey 
ral minors who have opposite interests in the partition, and have the same tutir 
and curator, there shall be appointed to each of them a special tutor, vm 
functions shall cease as soon as the partition is terminated.” 

We are not aware of any other cases in which a tutor ad hoe or — 
may be appointed toa minor. We think it is clear that the appointment ih 
the present case does not fall within either of these exceptions. Assuming 
that the property in question bclonged to the minor, as alleged, it is, evident 
that the adjudication of it under those proceedings must be considered asa 
nullity. In the sale of minors’ property, we consider it to be well settled that 
all the formalities of law must be observed for the validity of such sale. The 
conveyance derives its force and validity from the law; hence, where the law 






is not followed, it is cleat that the authority which stands in place of the © 


owners’ consent is wanting. Applying this principle to the case at bar, itis 
manifest that the minor’s consent is wanting, inasmuch as she cannot be com 
sidered as legally represented by a special tutor. Minors, when they become 
of age, can always avail themsclves of nullities resulting from the omission of 
any of the formalities established by law in the sale of their property. 6R, 
471; 9 ibid., 78; 2 A., 648. | 

The cases on which the appellee relies, to the effect that a party is not a 
mitted to look beyond the decree of a competent court authorizing the sale of 
minors’ property, are, we think, clearly distinguishable from the present. The 
right of a purchaser of minors’ property at a judicial sale to inquire into the 


regularitygef the proceedings, we think may be fairly conceded, and cannot be — 


compelled to a compliance with the terms of the sale unless such proceed 








































ings are clothed with all the formalities of law requisite to vest in him a legal 
title. 

It is therefore ordered and decteod that the judgment of the court below be 
reversed, that the rule herein taken against the appellant, Alezander Gaffney, 
be discharged, and that the appellee pay the césts of both courts. 
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of the property to the defendant in the rule was valid, and sufficient, 
inlaw to pass a title. {[t was based upon— 
ast. A petition to that effect, made by the foreign guardian of the minor 


whose capacity is not questioned, and who suggests that the sale is necessary 
for the support and maintenance of the minor—the property being unpro- 






es order of court, based upon this petition, convoking a family meeting. 
_ $d, The action of the family meeting, duly convened, advising that the sale 
bemade, as prayed for. 

_ Ath. The order of sale by the judge. 

6th. The adjudication made in pursuance of the order of sale thus granted. 
Now, it is true that in the course of the proceedings, at the suggestion of the 
foreign guardian, a special tutor was appointed, and the proceedings of the 
family. meeting were submitted by him to the court for its approval; but this 
appointment may be considered a mere surplusage. Any relative, or even a 
stranger, may have transmitted the proceedings to the judge, whose order was 
based upon the original application for a sale, supported by the recommenda- 
tion of the family meeting. The title of the purchaser is, I think, one which 
the minor could never hereafter disturb. The only difficulty which could 
possibly arise might be incident to a question as to the right of the special 
tutor to receive the price; and any embarrassment on this point might easily 
be obviated by making the price payable to the foreign guardian, or to his 
order. 

The minor ought not to be deprived of the benefit of a satisfactory sale of 
the property. It is to be observed that the foreign guardian and special tutor 
are both acting together in the interest of the minor, and are represented by 
the same counsel. 
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Exuizapeta Ketitar and Husspanp v. Parish & Tompson. 


Where plaintiffs allege that the defendants, and those under whom they claim, hold illegal posses- 
sion, defendants’ titles are admissible to rebut the allegation of illegal possession. ~ 

Defendants’ titles are also admissible to prove prescription when pleaded by the original defendants, 
and which their warrantors were authorized and interested to maintain. 


Bhi ois Rate Mee nail Sa Ss F S54 SESS ESE RRS 7 } arr : 


PPEAL from the District Court, Tenth District, Parish of Carroll. 

Dubdose, for plaintiffs and appellants. Selby, for defendants. 

‘ Sporrorp, J. The plaintiff has appealed from a judgment against her in a 
: petitory action. ’ 

She complains that the District Judge erred in admitting gertain title deeds 
and judicial proceedings in evidence which were offered éa behalfi@f the war- 
fantors, Clark and wife. The objection was, that the document had not been 
specially set torth in the pleadings of Clark and wife. 

The court did not err. The plaintiff herself alleged that the defendants and 
those under whom the defendants held had been in illegal possession of the 
land demanded in her petition ever since the year 1834. The titles under 
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, (with whom concurred Sporrorp, J.,) dissenting. I think the adju- Sronueney, oF 
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which that possession was held were admissible to rebut the pla' 
tion that the possession was illegal. They were also admissible to 
plea of prescription of ten and twenty years, which the original ¢ 
had specially pleaded, and which their warrantors were authorized 
rested to maintain. The plaintiff could not have been surprised, for t 
were substantially set out in the answer of Kerr and wife, warrantors, . 
The defendants have established a title by prescription. a 
It may be conceded that the plaintiff's undivided one-half interest in e 
6, township 21, north of range 13 east, was not legally divested, by the 
judge’s sale, of the south half of said lot, because there had been no'y 
and because of irregularities in the sale and in the proceedings anterior ¢ 
sale. fe 2 
Still, on the 10th February, 1836, Wm. A. King and wife sold the at 
lot No. 6, by public act, to Zachariah Dorsey and Williamson Lyles, 
good faith is not impeached by any evidence, and is therefore presumed, { 
C., 8447.) On the 2d December, 1836, Dorsey sold this lot to Lyles, to elfen 
@ partition, and Lyles died possessed of the same under authentic title, = 
succession sale the lot in question was adjudicated to James D. Kerr, on 
February, 1841—a mortgage being reserved upon it for the payment of 
price. Kerr failing to pay the price, an order of seizure and sale wag 
against the land, and on the 5th May, 1846, it was adjudicated to WV. H. ¢ 
and a formal deed was made to him. On the 22d June, 1850, Clark sold . 
land by authentic act to the defendants, Parish & Thompson. q 
The citation in this suit was not served until the 26th April, 1853. + 
The defendants, therefore, hold the land in dispute by an unbroken yer 




































recorded titles translative of property since the 10th February, 1836. 
plaintiff admits that defendants and their authors have been in possession 








1834. It matters not that the title of Dorsey and Lyles was derived a: 
domino ; for it was formal and sufficient upon its face to transfer the prope 
The plaintiff has been absent from the State since 1831. From 18384 to 1848 
the term of prescription for immovables, under a title, was twenty y 
against an absentee. (C. C., 3442.) By the Act of March 14th, 1848, (Se 
Acts, p. 60,) non-residents were put on the same footing with residents in 
regard; and the term of préscription thenceforward, in a case of this kind, 
was fixed at ten years, or reduced one-half. Reckoning the time that had 
elapsed prior to the statutory change according to the cld law, and the 
that has elapsed since according to the new law, we find that the defendants 
and their authors had been in possession of the land sued for in good faith, 
under titles translative of property, long enough to perfect their title by 
scription—more than two years before the service of citation in this suit, 





to the mode of making the calculation, see Shackleford v. Robinson, 10 Athy : 


p. 588; Goddard v. Urquhart, 6 L., 660; Xanpi v. Orso, 11 L., 57. 
The judgment is therefore affirmed, with costs. 
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Davo P. Wruiams, Administrator, &c., of S. S. Prenriss, for the 
uli? use of Wycre & Hamwer, v. Gover Hoop. 


x 


Motion to dismiss appeal, on the ground that W. & H. had not joined in the appeal bond. By the 
Court: The order of appeal is in favor of the plaintiff, generally, and it was not necessary that 
the appeal bond should be signed by W. & H. The signature of the surety is sufficient. 

The fact that the tutrix of P.’s children made herself a party to the suit is no evidence that W. & H. 
pave abandoned the appeal. The tutrix is a proper party, for the legal title to the bill sued 
on is in the succession of P. 

In a suit on a bill of exchange by an administrator, the defendant will not be permitted to attack 
the legality of the appointment of the administrator. 

The defendant has no right to complain of the mode in which this suit is brought, for it gives 
him the opportunity of pleading any defences he may have against either the nominal or the 


real plaintiff. 
It is not competent for a party, against whom one of his letters is offered in evidence, to show 


by the parol evidence of the witness who wrote the letter for him that he “ intended” something 
different from what the letter expresses. 


PPEAL from the District Court, Tenth District; Parish of Carroll, Per- 
kins, Jr., J: Short & Parham, for plaintiff and appellant: Selby, for 
defendant. 

Srorrorp, J. The administrator of the succession of the late Sargeant 8. 
Prentiss brought this suit against the drawer of a bill of exchange, duly pro- 
tested both for non-acceptance and non-payment. 

The bill was drawn by the defendant to the order of S. S. Prentiss, but 
never endorsed by the latter: 

The petition alleges that shortly after the bill was drawn, the commercial 
firm of Wyche & Hammet advanced money on it to Prentiss; who delivered 
the instrument to them. The suit is brought for their use. 

There was a judgment in the District Court for the defendant, and the plain- 
tiff appealed. 

Pending the appeal in this court the suit was revived in the name of Mrs. 
Prentiss, tutrix of the minor heirs of S. S. Prenti#s; upon a suggestion that 
the administrator was functus officio. 

Our attention is called to a motion to dismiss the appeal. 

The first point made seems to be that the real plaintiffs in interest, Wyche & 
Hammet, have not joined in the appeal bond. . 

The order of appeal is in favor of the plaintiff generally, and it was not 
necessary that the appeal bond should he signed by Wyche & Hammet. The 
signature of the surety is sufficient. Fish v. Friend, 8 Rob,, 264; Wells v. 
Lamothe, 10 L., 411; Bank v. Erwin’s Heirs, 6 L.,824; Doane v. Farrow, 10 
M., 74; Richardson v. Terrel, 9 M., 34. 

The other point in the motion to dismiss is that Wyche & Hammet, the real 
plaintiffs, have abandoned the appeal. We find no evidence of this in the fact 
that Mrs. Prenties, tutrix, has made herself a party to the silit, instead of the 
administrator. She is a proper party, for the legal title to the bill “is still in 
the succession of Prentiss. The equitable interest of Wyche 4 Hammet is 
only to the extent of their advances to Prentiss, who seems to have handed 
them the bill as collateral. 

In his answer, it was first alleged by the defendant that David P. Williams 
was a non-resident of the State, and that his appointment as administrator of 
15 
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Tye a Louisiana succession was therefore a nullity, so that he was incompete 
Hoon, _— sue for debts due the succession. a 
The defendant could not be permitted to attack the judgment appoin ‘ing 
administrator in this collateral manner. i 

It was also contended by the defendant that the administrator could note 
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away the funds of the estate by suing for the use of third persons. a ment 
The administrator gave away nothing. The legal title, and perhaps a resid ' ut 
ary interest being in the succession, the administrator acted proper 4 More 
bringing the suit in his representative capacity, and for the use of Wye _ 
Hammet, who had advanced moncy to the deceased intestate upon the drs ' oom 
The defendant certainly has no right to complain of the mode in which @ ‘ in hi 
suit is brought, for it gives him an opportunity to plead any defences he has _In 
have as against cither the nominal or the real plaintiff. Dayton v. Commercial ngs 
: st 


Bank, 6 Rob., 18. 






This is a sufficient answer to the argument of the defendant, that Wyche si oot 

’ Hammet were only interested to the extent of $500 or $600, whilst the — 
is for $1550, and that the debt cannot be divided without the assent of t is ni 
debtor. draf 





The whole bill is sued for, and all the parties interested in its collection am 
named in the pleadings, so as to give the defendant the widest latitude in” 
defence. 

The distribution of the money, if collected, isa matter to be settled bet a 
the succession and Wyche & Hammet, and does not concern the defendant, ~~ 

We now come to the merits of the cause—the motion to dismiss and’) A 
exceptions being overruled. 

The defence, which was successfully pleaded in the inferior court, is eal 
draft was given to retain the deceased payee as counsel in a suit which 
respondent contemplated recommencing, in which Mr. Prentiss had been pre 
viously engaged and paid, and in which a nonsuit had been taken ; that it wal 
given at the urgent request of Mr. Prentiss, when he was in declining h 
and shortly before his death, with a view to enable him to raise money for 
journey to recruit his health, that he might be able to prosecute the suit Upon — 
his return ; but that, in consequence of his premature death, the considerati@n 
of the draft wholly failed. 

We are unable to concur in the views taken by the District Judge of the 
evidence offered in support of this defence. 

The agreement of the parties was in writing. After reciting that neottl 
involved in a lawsuit then pending, touching the validity and genuineness of 
a will of his sister, Lucinda Chambliss, in which the said Hood was institited 
heir, and that he was desirous of obtaining the professional services of 2. 
Prentiss in the said litigation, the latter bound himself to render such se 
in establishing the will, and attending to the litigation incident thereto, 
the final decision of the question of the validity of said will, and for that 
purpose to attend the court in Carroll, or any other parish where such litigation . 
might be pending, as often as necessary, and to argue said cause in the Su- 
preme Court, should it be taken there: 

And in consideration thereof, Hood on his part bound himself to pay sald 
Prentiss the sum of $2500 as a certain fee—to wit, $1000 cash in hand, and 
the remaining $1500 at the conclusion of the suit. And Hood further agree 
to pay said Prentiss, in case the will should be established as valid, the addi- 
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- Gna foo of seven and one-half per cent. upon the value of the property om- 
braced in the will which Hood should receive, by establishing the validity 
- ‘ 





The $1000 were paid in February, 1849, upon the execution of the agree- 
Mr. Prentiss attended to the suit, and made a journey to the parish of 
Morehouse, whither the venue was changed, and where Hood's counsel, as was 
stated in the argument, took a voluntary nonsuit in the fall of 1849; of this no 
© 1 complaint is made by Hood, and the step must be presumed to have been taken 
he | inhis interest. 
~ | In June, 1850, Prentiss wrote a letter to Hood, in which he disclosed his 
= 1 ifiness and his need of funds to enable him to follow the advice of his physician, 
1 in secking the restoration of his health by a change of climate. The letter 
contains the following explicit statements: “ By our agreement, in relation to 
your suit in the Chambdiss will, the renainder of my certain fee —to wit, $1500, 
isnow due. General Thomas informed me you settled with him, giving your 
draft on your merchants here, payable in December next. I must request you 
to make for me a similar arrangement. I send you a draft to be signed by you 
and directed to your merchants here, payable Ist January, which I hope will 
, suit your convenience. I have added in interest at six per cent. from date, 
though it will cost me twice that, at least, to get the draft discounted.” At 
a the conclusion, he added that he hoped to return from the Virginia mountains 
“E in the fall, strong and vigorous, and ready to carry out such future proceedings 
4 as Hood might determine on against Chambliss and Wilson, whether as regards 
he 
n 













compromise or another suit. 

To this letter Hood replied in a few days, by acceding literally to the request 
of Prentiss, and sending him the draft now sued on, The reply does not, 
even by implication, contest the assertion of Mr. Prentiss that the money was 
then due, under the terms of the original agreement. On the contrary, the 
bill itself bears upon its face an implied acknowledgment that it was duc, for 
it was drawn, not for the sum of $1500, simply, but included an additional 
sum of $50 as interest for the delay that would elapse before its maturity, 

We have here, then, in the writings and acts of the parties, their own inter- 
; pretation of the meaning of that clause in the original agreement, which stipu- 
: lated that the $1500 should be paid ‘‘at the conclusion of the suit.” However 
; obscure its meaning might have been without such aids, we are compelled to 
7 infer that this clause really meant the conclusion of the particular suit then 
i pending, and that the amount was due when the draft was drawn. 
The District Judge would probably have come to the same conclusion but 
; for the oral testimony of a witness, who said that he wrote the reply to the 
1 letter of Mr. Prentiss for the defendant, Hood, (who signed it,) and that he was 
“satisfied that, so far as Hood was concerned, he intended the draft sued on 
} as accommodation paper, and witness intended to embrace the same idea in 
’ the letter he wrote to Prentiss for Hood. Witness further states that he in- 

tended in the letter to say that the $1500 was not due, bet was to be given for 
| service yet to be rendered.” 
| This vague testimony as to unrealized intentions affords an illustration of 
: the wisdom of that ancient rule of evidence which forbids that written instru- 
ments shall be contradicted or controlled by parol. 
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= The plaintiff excepted to the competency of the testimony, and we thin 


exception should have been sustained. It is urged here, however, tha 
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BP Saas Oe 
objection was raised too late. The District Judge did not think so, " of 
signed the bill of exceptions without intimating any such reason for his r Giron 
but assigned as the true reason the fact that the witness wrote the letter at oi 
request of Hood. 

We are bound to presume, then, that the vbjection was raised and Qn the 
of exceptions tendered seasonably. marr 

The money being due according to the terms of the agreement, as p fs 
cally construed by the parties themselves at the time the draft was she 
the subsequent death of Mr. Prentiss did not discharge the drawee, Hop show 
from his obligation to pay it, any more than it gave him an action for th "Le 
repetition of the $1000 he had paid at first, in contemplation of services to he pene 
rendered by Mr. Prentiss, “ until the final decision of the question of ¢ her « 
lidity of the will.” - 

It is therefore ordered that the judgment appealed from be reversed; | 1 de 


proceeding to render such judgment as should have been rendered, it is 
dered, adjudged and‘decreed, that Mrs. Prentiss, as tutrix of the minor tity ; | 
of S. 8. Prentiss, suing herein for the use of Wyche & Hammet, do rece — 
the defendant, Govey Hood, the sum of fifteen hundred and fifty dollars, h 
five per cent. interest thereon, from the 4th January, 1851, until paid, andthe — EB. J 












costs of suit in both courts, table 
In 
eand 
of E 
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Warp & Jonas v. Ezexie, Graves. y 
More than two clear days must elapse between a judgment by default and a definitive juigment, ot was 
the error. is not corrected by the fact that the judgment was not signed for two days after thede) — trac 
finitive judgment was rendered. - ‘ fort 
Aenaie from the District Court, Tenth District, Parish of Carrol, Snyder, J. 7 A 
Short & Parham, for plaintiff. Selby, for defendant and appellant. ~~ Va 
Sporrorp, J. The judgment by default in this case was rendered on by 
22d May: it was made final on the 24th May. I 
The defendant has assigned the prematurity of the definitive judgment ts Va 
error patent upon the record. jin 
It is answered that the judgment was not signed until the 26th May, and” up 
that then more than two clear days had elapsed since the preliminary judgusall 
by default. abe os 
The error is none the less on that account; according to the record the defini-? to 
tive judgment was given on the 22d May [24th May.—Rep.]; the formality of” — wi 
signing it afterwards did not alter the fact that it was rendered too soon. og t 
P., 312, as amended by Act of April 30th, 1858, p. 268; C. P., 644, 546, °°” 
The exceptions filed by defendant were correctly overruled. ‘silt th 
It is ordered that the judgment appealed from be reversed, and that the cause’! | he 
be remanded for a trial according to law, the costs of this appeal to be borne” P 
by the plaintiffs and appellees. bi, ¥ 
i ; 
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@tonce C. Brower v. His Crepirors and the Creprrors or B, 
ial Brower & Co. 







Qn the death of B. B. the partnership of B. B. & Co. owed his widow a sum of money. The widow 
married V., the surviving partner of B. B. & Co., who formed a new partnership with G. ©. B. In 
contract of partnership the wife of V. intervened, and consented that the money due her as 

’ in community of her late husband, should remain with the new firm as a loan, upon which 

ghe'was to receive interest quarterly. By the Court: The terms of the contract of partnership 

show conclusively that Mrs. V. was not a partner, but a creditor. 

The stipulation in the act of partnership by which Mrs. V. agrees not to be considered as a creditor 
until all the other debts are provided for, is a contract of suretyship for her husband, for the 
‘benefit of his creditors. It is a contract entered into by her, without any consideration enuring to 
her own benefit, both for her husband and conjointly with him, by which she renounces her own 
rights as a creditor for the benefit of those who may hereafter become his creditors. Such a 
stipulation is repudiated by the spirit and letter of our laws. 

Code 2412. 

-PPEAL. from the Fifth District Court of New Orleans, Augustin, J. 

() Durant & Hornor, for appellants. Clarke & Bayne, for appellee. 

Lea, J. The litigation in this case grows out of an opposition filed by J. 
EB. Moore & Co. to a claim of Mrs. Vanzandt for $9494, placed upon the 
tableau of distribution filed by the Syndic. 

In the latter part of the year 1849 George C. Brower and William T. Van- 
eandt formed a copartnership in this city, which was carried on under the style 
of B. Brower & Co. until it was dissolved by a cessio bonorum made in 1855. 

Another firm had previously existed under the same name, of which Bald- 
win Brower, the former husband of Mrs. Vanzandt, was the principal member. 
B. Brower died in 1845. The share of the legal representatives of the deceased 
was not withdrawn from the firm, but in pursuance of stipulations in the con- 
tract of partnership, it was continued until 1849, when the new firm was 
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formed. 
BS At the time the partnership was entered into between Geo. C. Brower and 
Y Vanzandt there was due to A’rs. Vanzandt, formerly the widow of B. Brower, 


id by the old firm, the sum of $9494 25. 
In the contract of partnership between G. C. Brower and Vanzandt, Mrs. 





’ | = Vanzandt intervened, and consented that this balance, coming to her as widow 
ai in community of her late husband, should remain with the new firm as a loan 
ty upon which she was to receive interest, payable quarterly. 


It appears from the evidence that the widow of B. Brower and wife of Van- 
“ ] sndt consented to look to the new firm as her debtor for the portion coming 
+] tober from the final liquidation of the succession of her deceased husband, 
* | which was in part effected by the very sale by which the new firm purchased 
the stock and took the place of the old firm. 
Now, it.is contended that Mrs. Vanzandt is not a creditory for the reasons 
H that she is a partner in the new firm, and liable for its*debts, and that by 
her marriage with Vanzandt he became the absolute owner of her personal 
property wherever situated; and, moreover, that by her express.act she has 
waived her right, if she ever had any, to receive a dividend. 
We think the terms of the contract of partnership show conclusively that 
Mrs. Vanzandt was not a partner, but a creditor. That her right ‘as such 
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a consisted in her then unliquidated interest in the succession of J 
His Cruprrors. Brower, and as such it was a chose in action, which up to that period — 
been reduced to possession, and over which it does not appeer that ne u 

ever exercised any act of dominion or administration. See 2d Ann., 

Mercenaro v. Bertoli, lately decided; also New York Statutes of 18 : 


















1849. 

Again, Mrs. Vanzandt did not lend or give money to her husband whieh 
lent by him to the firm. By the very terms of the contract she was acknowled tice b 
as a creditor of the firm in her own right: this acknowledgment was & yao 
upon a good and valid consideration, and the only question to be detern is now 
whether she has done any act or made any contract which debars her fh a 


urging her claim as a creditor. = 
We have been referred to a stipulation contained in the act of pa rsh 7 byew 












by which Mrs. Vanzandt agrees not to be considered as a creditor until all te were | 
other debts are provided for. a If the 
By whatever name such a stipulation may be called, it is nothing toy 4 ™™ 
nor less than a contract of suretyship for her husband, for the benefit of tig Th 
creditors. It is a contract entered into by her, without any consider z of, w1 
enuring to her benefit, both for her hasband and conjointly with him, ¥- sorip' 
wrich she renounces her own rights as a creditor for the benefit of thom A 
who may thereafter become his creditors. Such a stipulation is repudig t inter 
by the spirit and letter of our laws. See Art. C. C., 2412. a aban 
We think there is no error in the judgment appealed from. a thet 
Judgment affirmed. cited 
It 
cost: 
Samvuet Davis v. Rosewonp Dveas. 
A judgment by default in Indiana, after personal citation, when sued upon in this State, cannothe — Nic 
opened to let in a defence that might have been pleaded to the original action. | 
The action of debt will lie here if it will lie in Indiana; the judgment is shown to be executory in 
Indiana, but even if an affidavit, or scire fucias, were required to revive it there, the action of 
debt answers the same purpose. « The 
A transcript of a later date than the one sued on, containing copies of writs and returns, &c.—whigh The 
had been omitted by mistake in the first transcript—was properly received in evidence. a 
Itis 
PPEAL from the District Court, Fifth District, Parish of Assumption, ColeJ. | t 


C. & A. Johnston, for plaintiff. Mailhot & Mills, for defendant and 
pellant. 
Srorrorp, J. This is an action of debt upon a judgment rendered in 
Circuit Court of Spencer county, State of Indiana. 
The defendant has appealed. 
He insists that the Indiana judgment was rendered against him by default | 
only, and therefore is not binding upon him, but is open to any defence which 7 





ce >. 


might have been pleaded to the original action, and that the plaintiff is bound F 

to prove his original demand. % 
This doctrine is wholly inadmissible. There was a personal citation by the 

Sheriff of Spencer county, Indiana, who certifies that he read the capias to the . 

defendant. Although the latter made no appearance in the Indiana court, we : 

are bound to presume that the court proceeded according to law in rendering is 


a final judgment against him. The note which was the original ground of ac 
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s become merged in the judgment. That judgment is conclusive upon 
unless he shows that he was not cited, or that the court was 
ut jurisdiction, or that the judgment was procured through fraud. 
» has failed to do either. 
If the judgment were open to question, the defendant has not suggested that 
top special defence to the original action. 
The distinction formerly made by Articles 746 and 747 of the Code of Prac- 
between judgments by default or on attachment, and other judgments, 
was only as to the power of granting executory process in certain cases, which 
jsnow withdrawn. Act Ist June, 1846, p. 166. 
Maes The action of debt will lie upon a judgment of either kind, 
This action will lie here, if it will lie in Indiana. The judgment is shown 
| by evidence to be executory in Indiana; but even if an affidavit or scire facias 
‘as Ls were required to receive it there, the action of debt answers the same purpose, 
ck 3 If the defendant has paid the debt he should have pleaded it; but he makes 
. | posuch pretension. 
é ’ ‘Phe later transcript was properly received in evidence; it contained copies 
¥ of writs and returns, &c., which had been omitted by mistake in the first tran- 
seript. Clerical errors of this kind are always subject to correction. 
A plea of prescription based upon the statute of 80th April, 1858, was 
5 1 interposed by the defendant in the inferior court, but seems to have been 
ws | abandoned in the argument here. It will suffice to remark upon this plea that 
the statute invoked by it was not approved until after the defendant had been 
sty cited to answer the present action. 
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; It is therefore ordered that the judgment igen from be affirmed, with 
9 costs. 


Nicnotas Barnes v. James L. Cranpew, Sheriff, and H. -Fretisen 
: & Co. 


The neglect or delay of the creditor t» sue, or to use legal remedies, does not release the surety. 

The surety is at liberty, if he thinks the creditor not sufficiently energetic, to pay the debt and be- 
come subrogated to his right, and manage the claim to his own satisfaction. 

It is only in those cases where the surety loses his right of subrogation by the act of the creditor 
that the surety is discharged. 


> -a2e Ff 


»* 


PPEAL from the District Court, Tenth District, Parish of Madison, Snyder, 
J. Bemiss & Wallace, for plaintiff and appellant. Short & Parham, for 
defendants. 

Mernicx, C. J. This suit was commenced by injunction by a judgment 
debtor to prevent the sale of certain slaves on execution. 

The action is based on the following allegations, viz. : 

“Petitioner alleges that he is advised to say that he is released from the said 
Frellsen judgment, amounting to about $2480, with interest, "by reason of the 
said Fredisen not pursuing the principal obligor, one J. W. Boans, tor whom 
your petitioner was merely surety, and that if timely steps had been tuken by 
him, the said Fr ellsen, to secure said debt, by enforcing the special mortgage 
given by said Evans to secure said debt, and had otherwise pursued the neces- 

sary legal steps, he could have secured the said debt from said debtor. 


> 2. os 
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ee “ Having failed in this, and having suffered the mortgaged property 
Cnaxpass. from the hands of said debtor, and having lost his right of anbrogall 
petitioner is advised that said Frel/sen has lost all recourse upon him.” 








































The defendants except to the plaintiff’s petition upon the ground ¢ st 38 
has set forth no ground for an injunction. There would be no room to $ave 
were it not for the last clause above quoted; for the plaintiff has not gay 

1 


any fact from which it appears that as surety he has been discharged, ™ 
neglect or delay of the creditor to sue or to use legal remedies does not eles 
the surety. He is at liberty, if he thinks the creditor is not sufficient 
getic, to pay the debt and become subrogated to his rights, and manage th 
claim to his own satisfaction. "a 
But as on the trial of the exception the petition is taken as true, we havelfy 
consider the clause referred to above—viz.: ‘“ And having lost his rights of 
anager, your petitioner is advised that said Fredisen has lost all recourg 
upon him.” aT 
We are of the opinion that this allegation cannot be taken to mean any 
more than this—viz.: “ Your petitioner, having lost his rights of subrogation — 
by the acts aforesaid, is advised,” &c. ihe | 
It is only in those cases where the surety loses his right of subrogation by. 
the act of the creditor, that he is discharged. Pe 
Whether such defence would avail the defendant whose liability has ones 
been fixed by a judgment or not, we express no opinion. But we think that 
the judgment debtor who would avail himself of such fact as a defence, and 
require the courts to pass upon the same, should allege it distinctly in his pet. — 
tion. Not having done so in the case before us, we are of the opinion that te 
judgment must be affirmed. if 
Judgment affirmed. 
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Manerre and Vireiniz Duptessis, f. c: w., v. Betsey Youne, f. o ® 

4 
A surviving wife is called to the inheritance before the natural brothers or sisters. 
Code 911, 917, 918, 928. 


PPEAL from the District Court, Second District, Rousseau, J. 
Reese, for plaintiffs and appellants. Lombard & Foulhouze, for testamen- 
tary executor. 

Bucuanay, J. The defendant, widow of Honoré Duplessis, a free colored 
man, was put into possession of his estate by order of court. Five years 
afterwards the plaintiffs, natural sisters of Honoré Duplessis, brought this suit, 
claiming the property left by the deceased, as his heirs; and the question 
presented for decision is, the priority in the order of inheritance between a 
surviving wife and the natural brothers or sisters. 

This is the identical question determired by the court in the case of Victor 
v. Tagiasco’s Executor, 6 L. R., 642, upon the construction of Articles 911, 
917, 918 and 923 of the Civil Code. Upon the principles of that decision the 
defendant is entitled to this inheritance. See also Layn v. Pasco, 5 Rob., 12. 

It is therefore adjudged and decreed that the judgment of the District Court 
be affirmed, with costs. 
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ae Warrick Martin, Syndic, v. James A. Moors. 


- + Article 172 of the Code of Practice, the signature of the advocate, or of the party may be 
: to the petition, through the agency of another. 






PPEAL from the District Court, Tenth District, Parish of Carroll, Sny- 

der, J. Short & Parham, for plaintiff and appellant. Selby and Durant 

& Hornor, for defendant. 

Mernicx, C.J. This suit is upen a promissory note. 

8 of } \. The defence rests on an exception that the petition was not written or signed 

arse by Messrs. Short & Parham, whose signatures appear to the petition as attor- 

thal neys. 

any The proof introduced by the defendant shows that the petition and signature 

tion § «grein the hand-writing of A. W. Green, and that the letters “S. & P., attor- 
neys,” on the back of the petition, is in the hand writing of Mr. Short, 

» Messrs. Short & Parham prosecute the appeal in this court as counsel for 
the plaintiff, and it is not pretended that they did not appear and were not 
noted as counsel in the court below. 

In the absence of all proof to the contrary, we are bound to presume that 
the petition was written under their dictation. 

» Ibis contended by the defendant that the Article No. 172 of the Code of 
Practice requires that the petition should actually be signed by the plaintiff, 
his attorney in fact, or by his advocate. 

We think, under this Article, that the signature of the advocate, as well as 

u the party, may be affixed through the agency of another. Any other con- 

straction might deprive a party of the most important counsel who should hap- 

pen to be temporarily disabled from writing. 

The defence to this suit is so devoid of merit, that had there been an answer 
v. to the appeal praying for damages as in case of a frivolous appeal, we should 
have allowed the same, 

Judgment affirmed. 
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Fettows & Co. v. James G. Carson. 


The pendency of a suit by a third person for the land, however unfounded it may be, perhaps juati- 
fies the purchaser, according to the letter of Article 2585 of the Code, in requiring security from 
the holder of the note given for the land, which, by the terms of the instrument, is subject to all 
the equities between the original parties. 


PPEAL from the District Court, Tenth District, Parish of Carrol, Snyder, J. 
Stacy & Sparrow, for plaintiffs. Caldwell, for defésdant and appellant. 
Bucuanan, J. The defendant being sued upon his promissory note, of which 
the plaintiffs are endorsees and holders, has appealed from a judgment condemn- 
ing him to pay the sum unconditionally ; and urges in this court, as he did in 
the court below, that he is threatened with eviction from the land which was 
the consideration of the note sued on; and has a right, under Article 2585 of 


16 
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the Civil Code, to retain the amount of this note in his hands until ¢ 
Cansox. give him security against the threatened eviction. ; 
The suit to which defendant alludes is that of Galloway and others am 

Canon, just decided in this court in favor of defendant. The favorable t 

tion of that suit of course renders it unnecessary to amend the judgn 

District Court; but the pendency of the suit, however unfounded it ma 

been, perhaps justified defendant, according to the letter of Article 25 

quiring security from the holder of the note, who, by the terms of the ing 

ment, was subjected to all the equities between the original parties. me 

It is, therefore, adjudged and decreed, that the judgment appealed f 

affirmed, with costs of the District Court; those of appeal to be paid by the 
appellees, 
































Frankun Haines v. ApotpHE VERRET. 





Plaintiff pr ded via e tiva on a supposed authentic act of mortgage, and procured an Ste? 
of seizure and sale of the land sold by him to defendant, who had neglected to pay . bata 
the price. Defendant sued out an injunction on the grounds: 1. That the act was not 
2. That the fees and costs of copies were exorbitant ; 8. That he was in danger of eviction, 
tiff answered the petition in injunction, admitted that the act was not authentic, and Oe : 
his proceeding into the via ordinaria, prayed for judgment against the plaintiff in injunetion, } 

By th; Court: The effect of this answer was to reinstate the parties in their original positions: 
plaintiff and defendant in an ordinary suit. The injunction had fulfilled its office, and the, ; 
of seizure and sale was at an end; the petition in injunction stood as the answer to ea ; 
petition for executory process, now converted into a petition for a judgment personal 
defendant, with a recognition of a mortgage on the land. ¥ 

The petition in injunction contained a prayer for a trial by jury, which the District Court 
allow. Held: the court did not err. The obligation to pay the plaintiff the price of the land was 
unconditional, and there was no affidavit denying defendant’s signature, or u.verring that ithad 
been obtained through fraud or error, or of want or failure of consideration. ta 

The certificate of the Recorder was properly received in evidence. He was the obligor in the actef 
mortgage, and of course knew his own signature. Code, 3331, vide 

A mortgage is binding between the parties without registry. Code, 3816, o 


PPEAL from the District Court, Fifth District, parish of Terrebonne, Colad. 

J. 0. & A. Beatty, for plaintiff. Bush, for defendant and appellant,” 
Sporrorp, J. (Merrick, C. J., dissenting,) The plaintiff proceeded i 
executiva upon what he supposed to be an authentic act of mortgage, impor 
ing a confession of judgment, and procured an order for the seizure and Sale 
of the land sold by him to the defendant, who had neglected to pay the balance 


of the price. 
The latt ‘. sued out an injunction upon the three following grounds, verified 
by his affidavit : 2 


1. That the act of mortgage was not authentic, because the term of office of 
the notary before whom it was passed had expired previous to the com 
of the act. 

2. That the fees and costs of copies were exorbitant. 
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8. That the defendant had just reason to fear that he would be disquieted vy 
an action of mortgage against the land he had bought of the plaintiff, and was 
in imminent danger of being evicted, on account of a tacit mortgage in favor 
of some minors (children of plaintiff’s wife by a former warring?) of whom he 
was co-tutor. 
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prayed that the plaintiff, in the order of seizure, be ruled to 
, security against eviction, before he should be compelled to pay the 
e of the price. 
aa & injunction issued, and the defendant in injunction—plaintiff in the order 
of seizure and sale—came into court, and answering the petition in injunction, 
' the order of seizure he had obtained, admitted that the act was not 
authentic for want of capacity in the notary, but converted his proceeding into 
the via ordjnaria, and prayed for judgment against the defendant (plaintiff in 


injunction) for the sums claimed in his petition for the order of seizure and 







‘The effect of this answer was to reinstate the parties in their original posi- 
tion, Haines being plaintiff and Verret defendant in an ordinary action. The 
injunction had fulfilled its office; and the order of seizure was at an end; the 
petition in injunction stood as the answer to the original petition for executory 
process, now converted into a petition for a judgment personal against the de- 
fendant, with a recognition of the mortgage upon the land. 

This is in conformity with the usual practice when the via executiva is aban- 
doned for the via ordinaria, 

And upon this view of their relative positions the parties acted upon the trial. 
The original plaintiff, Haines, introduced his evidence first, the defendant, 
Verret, (plaintiff in injunction) then adduced his, and Haines closed with re- 
butting testimony. 

It becomes important thus to consider the true posture of the parties in order 

| * todetermine whether the Judge erred in overruling the prayer for a trial by 
jory, with which the petition for an injunction closed. The jury trial was re- 
fused, after the proceedings were changed into an ordinary action. 

The Judge then did not err, because the defendant did not make the necessary 
affidavit to entitle him to a trial by jury. 

His obligation to pay the plaintiff a specific sum of money was unconditional 
in the sense of the 24th section of the Act of 20th March, 1839. The plaintiff’s 
warranty against eviction from the property sold did not transform the defen- 

fr dant’s absolute promise to pay into a contingent obligation, any more than the 
implied warranty that the consideration of a promissory note shall not fail con- 
veris such an instrument into a conditional obligation. In the affidavit for an 
injunction, there was no averment that the signature to the act sued upon was 
not genuine, or that the same was obtained through fraud or error, or of want 
or failure of consideration. . 

The certificate of the Recorder was properly admitted. He was the obligor 
in the act of mortgage himself, and of course knew his own signature. ©, C., 
8831. Ellis v. Sims, 2 An., 254. 
| It would be immaterial, however, if the certificate were rejected. The mort- 
gage is equally binding between the contracting parties without registry. C. 
| C., 3816. 

On the merits, we concur in the opinion of the District Judge, that the de- 
fendant has failed to establish that he has just reason ta fear that he shall be 
disquieted in his possession. He was moreover aware before his purchase of 
the tacit incumbrance of-which he complains. C. 0., 2535; Rogers v. Davis, 
18'L., 52. 

» Itis, therefore, ordered that the judgment appealed from be affirmed, with 
costs. 
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sar el Mermiet, C. J., dissenting. Service of petition and citation 
Vexser. sary to bring a party into eourt. Zacharie v. Blaudin, 4 L. R., 157, 
The party so served with process is defendant. In the case be! 
plaintiff in injunction had a demand, according to his petition, aga 
fendant independent of the demand to restrain the order of seizure 
This demand conferred upon the plaintiff the right to pray for a trial} 
The defendant to the injunction could, if he had so chosen to ¢ 
his petition via executiva, and pray for a citation, and thus ehange his 
ing into one via ordinaria. Instead of so doing, he admits in his 
the injunction was well taken, and avers that he changes his action into 
dinary one, and prays for judgment on his notes against the plaintiff in 
tion. This, instead of bringing the plaintiff into court in any manner 











































































Jendant to an original demand by way of citation, is, in my opinion, si r 
changing of the executory process into an ordinary reconventional r 
and did not deprive the plaintiff in this suit ef his position as plaintiff, or of wh 
right to a trial by jury. porat 
teriall 

_ petit 

“ 

of th 

testit 

The rules for the opening and proof of testaments, commencing at Article 1689 of the as 
pronounce the penalty of nullity for their non-observance, and they nowhere say that disp 
may not arise in which the strict letter of these rules may be inapplicable, and that the J vy 
not receive in extraordinary cases other equally satisfactory proof that the requirements | y a 
law have been fulfilled. ia , 

The formalities required by law for the execution of wills are essential to their validity But when awi 

4 ever these forms have been observed, there is then a valid will entirely independent of its proba, tur 
or any subsequent proceedings which may be commenced on the same. 

If a will is really valid, the irregular proof on which it may have been admitted to probate wil at par 
be permitted to affect the rights of parties under it. So the olographic will of Danéel Clare hin 
1811, which was admitted to probate without proof that the witnesses recognized the ; Suc 
of Daniel Clark from having frequently seen him write and sign his name, as required by 
and new Code, if it had afterwards been attacked for want of this proof, would tie 
doubtléss have been sustained on satisfactory evidence that it was entirely written, be 
signed by the testator. : — pet 

The loss or destruction of the will of Daniel Clark of 1818, and the long period of time ™ 
elapsed since his death, justify a resort to secondary evidence, which would not have been why 
sary if the will had not been lost or destroyed, and if so long a period had not elapsed bre 
attempt had been made to admit it to probate. | ay of 

Article 1648 of the Code contemplates that the olographic will should be presented before the Judge Oh 
before whom it is to be proven ; yet it cannot be seriously contended that the loss or bee 1 hi 
of the will could prevent the legatee from establishing the will by secondary evidence. - 

It is not necessary that there should be a technical contestatio litis, in order to give the Supreme C 
Court jurisdiction. iedi th 

The rules established by the Code for the proof of olographic wills are imperative and tt 
and the court is without authority to admit to probate an olographic will not proved in the 
required by the Code. (Lea, J., dissenting.) : 

tt oil 
PPEAL from the Second District Court of New Orleans, Lea, J. i] fi 
Smiley & Perrin, Bonford and Moise & W. M. Randolph, for Mrs, — 2 
G. B. Duncan, for Richard Relf. t 
Merrick, C. J.* In this case we adopt the carefully prepared sateen | 


facts of the Judge of the lower court. It is in these words, viz: 
“The petitioner alleges that on the 16th day of August, 1813, the late Danieh 





* Bucnanay, J., took no part in this decision. 
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r, departed this life, having previously, viz: on the 18th day of 
_ 1818, executed an olographic last will and testament, by which he recog: 
aed er s'bis legitimate and only daughter, and constituted her his universal 
said bequest being subject however to the payment of certain specified om 
and that he appointed Frangois Dusuan de la Croix, James Pitot “s 
Bellechasse the executors of said will; that said will was wholly 4 
dated and signed in the handwriting of the testator, and at his death ¥ 
jet among his papers at his residence; that after his death diligent search was 
ade for'the said will, but that the same could not be found, nor has it been 
gins, and that it was either mislaid, lost or destroyed. It is unnecessary to 
seeapitalate more in detail the alleged contents of the will, or to advert to the 4 
history Of events, as set forth in the petition, under which the court is called . 
0 recognize this lost document as a valid testament after an interval of % 
) than forty years since the death of the alleged testator. The litigation, 
of which the present proceeding appears to be an up-springing shoot, is incor- 
porated in the jurisprudence of the country, and a reference to it will not ma- 
terially assist in the solution of the question submitted for adjudication. The 4 
petitioner asks that the will, such as she describes it, be admitted to probate, : 
and ordered to be executed. 
“To entitle the petitioner to a judgment, recognizing the existence and validity 
1] of the will, it is necessary that she should establish affirmatively, and by such 
‘elf testimony as the law deems requisite: 
net “jst. That Daniel Clark did execute a last will containing the testamentary 
dispositions set forth in her petition. 
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_ “That Clark died without having destroyed or revoked it. LY 
BEES “In looking for the testimony which might solve the question whether such : 
™ a will had ever been executed or not, a reasonable inquirer would naturally 
2) turn for information to those who were most with the deceased in the latter 
it part of his life, and especially (if they could be found) to those who were with 
a him in the last moments of his existence, when the hand of death was on him. 
Such witnesses, if they had no interest in diverting his property into any par- 
ticular channels, might be considered as the best and most reliable that could 
be produced, and it appears tu be precisely testimony of this character that the 
petitioner presents in support of her application. 
“Tt appears that Boisfontaine had business relations with the deceased, which 
" brought him into frequent intercourse with him, and that for the last two days 
om of his life, and up to the moment of his death, he was with him; that De la 
ad Oroix and Bellechasse were intimate personal friends, and that they weré with 
* him shortly before his death. Now these witnesses all concur in stating that 
e Clark said he had executed a will posterior to that of 1811. They also testify 
is that within a few months prior to his death he was making arrangements for 
the disposal of his property by a last will. He called on De la Croiz to get his 
consent to act as executor, and also as tutor to his daughter Myra, expressing 
i his intention of ma:ing generous provision for her in his will. De la Croiz 
t further states that Clark afterwards presented to him in his (Clark's) ‘cabinet’ 
sealed packet, which he declared to be his last will, informing him at the same x 
: time that in case of his death it would be found ‘in a small black trank which : 
he had there.’ 
_ “ Boisfontaine, who was with Clark when he died, says that Clark in his last 
illness spoke of executing his last will, said it was to be found in a room down 
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stairs, in a small black trunk; that he had left the greater portion o 

perty to his child Myra; that Bellechasse, De la Croiz and Pitot 

his executors; and that about two hours before he died he instructed hi i. 
dential servant Lubin, that in case of his death, the small black t 

referred to was to be delivered to De la Croia, and enjoined upon hin 0 

as he (Clark) was dead, to be sure and take it to him. He states that 
expressed his satisfaction that he had provided for his daughter 

her ali his estate, and that De la Croix had consented to act as her tuto 
also states that he was present about fifteen days before Clark's des ch, 
Clark took from the small black case a sealed package, and presented it 

la Croia, stating that it was his last will, recapitulating some of its p 

and reminding him of his promise to act as tutor to his daughter. He fur 
states that several persons, shortly before Clark’s death, had seen the w i, 
eorroborated Clark’s statement as to its contents, and that Judge F j 
the notary, the wife of William Harper and Beliechasse were among the; 
sons referred to. Now,” the Judge a quo proceeds, ‘I think there « 
doubt, setting aside the testimony of Bellechasse and Mrs. William arg 
that Clark did execute a will shortly before his death; that the principal of 
of making this will was to recognize as his daughter the present applic 

to make suitable provision for her; that the executors of this will were Pi Pit 
Bellechasse and De la Croiz, and that De la Croix was appointed tutor of} 
daughter Myra; that this will must have been in existence until vp 
short time previous to Clark’s death, if not after that event; and that Ol 
himself died believing it was in existence. z: 


ag 


’ 


“That such was the opinion of De la Croiz himself at ‘the time is evide 


from the fact that twenty-four hours had scarcely elapsed after the pro 
the will of 1811 before he made oath that he verily believed that Daniel ( 
had made a ‘testament posterior to that of 1811, that its existence was know 
to several persons,’ and he accordingly applied for and obtained an order 
the court commanding every notary in the city to declare whether such 
ment had been deposited with him. 
“Tf the foregoing facts may be considered as proved, independent of thet z 
mony of Bellechasse and Mrs. William Harper, the additional testimony of 
last named witnesses, with reference to the form of the execution of the 
and its contents will rest upon a basis of probability, which must strengthen if 
it does not anticipate its conviction of its truth, for it is to be remembered that 
Clark knew how to draw an olographic will in due form, having already done 
so in the execution of the previous will, and knowing what was necessary to its 
validity, it would be improbable in the extreme that he would omit any of ‘the 
few necessary formalities. , 
“When Bellechasse and Mrs. Harper, therefore, testify directly to the execu: 
tion of the will, as having been written, dated and signed in the proper hand 
writing of the testator, they testify to the existence of facts which are, at least, 
probable, and upon the assumption that the will was executed, are matters ap 
proaching to certainty, independent of their testimony ; so with regard tothe 
appointment of executors, of the tutor, and of the general dispositions of the 
will as described in the petition. 
“They state Clark did what he told others he intended to do, and what from 
the whole tenor of his conduct it was very probable he would do. d 
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laces not appear, however, that all the contents of the will, as sworn to Svcomssion OF 

‘We William Harper, are also sworn to by Bellechasse, and though the tes- 

We» of the latter does not contradict that of the former, but confirms it, yet 

4 sore y does not relate to any portions of the will, except such as relate 

“Ws form, the institution of his daughter as universal legatee, and the appoint- q 

“ent of De la Croiz, Pitot and Bellechasse as executors. Indeed the examina- 4 

_ Bip of witnesses does not appear to have been conducted with any reference | 

=, detailed description of the will. 

“Whey, however, both state distinctly that they read the will; that it was 

+ ie written, dated and signed by Clark; that he thereby instituted Myra 

#b, his daughter, his universal legatee, and appointed De la Croix, Pitot 

eb his executors. From an examination of the whole testimony, 
nd considering the conduct of the deceased, his repeated declarations up to 

a day of his death, together with his anxiety to make ample provision 

for his daughter,” the Judge of the lower court adds, “I feel satisfied that the q 

legal presumption (which in the case of a lost will would necessarily exist) that 
it was destroyed or revoked by the testator must be considered as satisfactorily 








‘ 

















Tn addition to the statement of facts and conclusions in regard to them of the 
Judge of the lower court, it may be remarked that De la Croiz states that the 13 
‘T endorsement upon the will which he saw sealed up were in these words: “Pour a 
dire ouvert en cas de mort.” This indorsement does not appear upon the will 
of 1811, and the will which he saw was doubtless the will of 1813. 

In regard to the testimony of Col. Bellechasse and Mrs. William Harper, 
there is nothing in this record which impeaches their credibility. If it be ob- 
0 '] jected that the amount of property left by Clark may have induced them to 
swerve from the truth, the reply has equal force that there would be just as 
strong a reason for any other party in interest to have prevented the execution 
of the will by its destruction. 

Tt may be remarked further, that the universal legacy being established be- 
yond question, the particular legacies which tend to diminish the estate which 4 
will come into the hands of this universal legatee are sufficiently proved on a 
general principles against such legatee by the testimony of a single witness, * 
because these legacies are alleged and set up in the petition of the party who 
is to be charged with them, and she cannot be permitted afterwards to deny : 
what she has alleged in her pleadings. , ' 
"Agreeing fully, as we do, with the conclusions arrived at by the District 
Judge as to what has been proven, the only remaining question for us to solve 
is one of law, and it is: Has this will been proven in conformity to Article No. 

159, p. 244, of the Old Code or of Article No. 1648 of the New Code, which ea 
require for the proof of the olographic will the testimony of two credible wit- e. 
nesses, who declare that they recognize the testament as being entirely written, 

dated and signed in the testator’s handwriting, as having often seen him write 

and sign during his ‘ifetime? . 

The witnesses have sworn that the will was entirely writfsn, dated and signed 

by Daniel Clark, but they nowhere say that they have often seen him write. 

They show an intimacy and relationship which leaves little room to doubt. that 

they really were well acquainted with his handwriting, and’had probably seen : 
him write often, as required by the Code, but they have not expressly said so. 
The question can, therefore, be answered only by determining whether the 
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bee oer oF provisions of law contained in this Article of the Code are 
must be pursued in all cases, or whether they are merely directory, 99 
courts have power, in certain cases where this proof is wanting by reay 
accident, to avail themselves of the secondary proof, tke next best of y te, 
nature of the case will admit. 

It would seem that there was a distinction between rules of law 
scribe the form in which wills and testaments are to be made and those w 
direct the courts in what manner they shall be admitted to probate and or 
to be executed. The first, commencing at Article 1567 of the Civil Goda. 
positive enactments which are essential to the validity of the will. The « 
observance renders the supposed will null and void by express provision of law 
C. C., 1588. The rules, on the other hand, which are sketched by the Less 
lature for the opening and proof of testaments, commencing at Article No.1 
do not pronounce the penalty of nullity for their non-observance, and they ap 
where say that other cases may not arise in which the strict letter o 
rules may be inapplicable, and that the Judge may not, in extraordinary nes, 
receive other equally satisfactory proof that the requirements of the Wm ae 
been fulfilled. 

In a nuncupative will by public act it is required that certain fo 
should be observed before a notary public and three witnesses. Without ¢h 
observances the will would not exist as such. : 

The olographic will must be entirely written, dated and signed by the t 
tor. Without the observance of these requirements there is no legal rs.) a: 

And so of the other forms. But whenever these forms have been ob 
there is then a valid will entirely independent of its probate or any sub 
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proceeding which may be commenced upon the same. But the law says. hat 
this valid wil! shall remain inoperative until it receives the order for its ex . 
tion by the Judge of the probate court. But it has never been pret 


- 


order. If the will is really valid, the irregular proof on which he may b 
his decree cannot render it invalid. The will subsists, and though the jude 
ment might be corrected on appeal, yet, if it were suffered to remain, the cou 
would never permit a party to lose his rights by a mere irregularity in the 
upon which the decree was founded. Falkner v. Friend, 1 Rob., 48. 

So in the case before us, the will of 1811 was admitted to probate by Ji 
Pitot, upon the single declaration of the witnesses “that the same was in 
proper handwriting of him, the said Daniel Clark.” No one will pretend 
this will was rendered invalid because those witnesses did not swear that 
had often seen Daniel Clark write. Had the will afterwards been attack 
the ground that the will was not in the handwriting of Daniel Clark, it wou 
doubtless have been sustained on satisfactory proof that it was entirely 
dated and signed in the handwriting of the testator. 

The distinction which we have drawn between the positive enactments’ 
law in regard to the form for the execution of wills and the directory provisions 
in regard to the proof of the same, seems to have been fully recognized by 
ourspredecessors. In the case of Bonthemy v. Dreuz et als., 12 M. R., p. 88, 
the court maintained a nuncupative will by private act which had been# Be 
mitted to probate on the testimony of a single witness, notwithstanding Artie ‘ 
No. 189, p. 244 of the Old Code. This distinction was also taken in thee 
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he Succession of Eubanks, 9 An., 147, where a witness was admitted 
‘who did not possess the qualifications required by Article 1584 of the 







tion also pervades the jurisprudence of France on this subject. 

Article No. 1007 of the Code Napoleon it is made the duty of the Judge to 
r proces verbal of the presentation of the olographic will, the opening of 
state in which he found it, and the order of deposit with the notary. 
e provisions appear to be directory only. _Pailliet, Note 2 to Article 1007 
ON, says: “La présentation du testament au président du tribunal, l’ouverture 
™ | des testaments par ce magistrat, et le procés verbal qu’il doit dresser ainsi que 
7 de Pétat du testament, sont sans contredit des précautions que la loi a cru 
| péeessaires, pour qu’on pat étre assuré de plus en plus de la volonté des testa- 
teurs; mais la loi n’a point attaché a l’inobservation de ces formalités de peine 
7 de nuilité, et on ne saurait la prononcer, surtout lorsque rien n’indique la fraude 
" 1 dela part de l’héritier institué ou du légataire.” See note and authorities there 
Taking it, therefore, for granted that the distinction which we have indicated 
exists, the next question which presents itself is, do the circumstances of this 
tase take it out of the rule prescribed by Article No. 1648 of the Civil Code? 
We think the loss or destruction of the will, after the death of Clark, and the 
long period of time which has elapsed since his death, justify a resort to secon- 
dary evidence, which would not have been necessary if the will had not been 
lost or destroyed, and if so long a period had not elapsed before an attempt 
had been made to admit it to probate. We think this view of the law is fully 
sustained both by reason and authority. 
Np ~ Article 1648 contemplates that the olographic will shall be presented before 
the Judge before whom it is to be proven; yet no one would seriously contend 
that the calamity which deprived the legatee of the will would prevent him 
from establishing its contents by secondary evidence. Were this the law, a 
reward. would be offered to villainy, and it would always be in the power of the 
anserupulous heir to prevent the execution of the will. 
~ he case of Thomas et al. v. homas, 2 L. R. 166, was a controversy in regard 
oR will which, it had been alleged, had already been admitted to probate. 

objection to the proof was: 

“That parol proof of the execution of the will could not be given in that, 

court ; that a will, being an instrument clothed with certain formalities pre- 











seribed by law in order to give it effect, no evidence of its loss or its contents | 
could be offered until its existence with the requisite formalities had been | 


” 


~ Judge Porter, as the organ of the court on this point, remarks with his usual 
felicity : 
“The first objection is entitled to more consideration, but we still believe it 
nd. The law of evidence would have a poor claim tothe praise justly 
towed on it if it did not foresee and provide for such acgase as this. That 
fale which is the most universal, namely: that the best evidence the nature of 
the case will admit shall be produced, decides the objection, for it is only an- 


iy offer the next best in your power. The case admits of no better evidence! 
than that which you possess, if the superior proof has been lost without youg 
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of Robert, Pilié, Executor, 2 Rob., 433 ; also, in effect, in the  Svocmssox or 


her form of expression for the idea that when you lose the higher proof you) 
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fault. The rule does not mean that men’s rights are to be sacrif 















































property lost because they cannot guard against events beyond. their © D eo ‘ 
It only means, that so long as the higher or superior evidence is within. am 
possession, or may be rendered by you, you shall give no inferior proo! . 
lation to it. Particular rules, which require written proof, always relax the we 
selves to meet absolute necessity, or that necessity which is occasioned, by <¢ <0 
currences common among men. a ee 

“There is nqthing in a will being required to be made in a particular form par. 
which makes it an exception to this great law of necessity. It may ir and 
the difficulty of proof, but furnishes no reason to refuse hearing it. The “ean 
in this case had proof before them, which much diminished the danger of ifort 
evidence.” “e es I 

Tn the case of the Succession of Maria J. Robert, Pilié, Fxeoutor, % “jor 
434, which was a contest growing out of an olographic will executed in Prange em 
and there deposited, the proof was by witnesses who were acquainted We 
handwriting of the testatrix. It does not appear that they had often vena “ane 
write. EEN yi tos 

The court, after holding this sufficient as being all which was required by the sar 
law of France, says : ; 

“Tt has been insisted, however, that Article 1648 and 1649 of our Code show “yet 
that the original will ought to be produced in order to be identified with the eff 
testimony of the witnesses who have recognized it, and that in its absenes the of 








evidence would be incomplete. This position would perhaps be correct if the | 





witnesses were in personal attendance before the court of probate. Butthess 7. 


Articles are not negative laws; they do not say that no other kind of proof 
shall be admitted, and we doubt very much whether, under their applica. 
tion, if an olographic testament, executed here, had by some aceident: been 
destroyed before being legally proved, a true copy of it, identified with the 
original by the testimony of two credible witnesses who had seen both, 
who would be able to swear to the genuineness of the original in the manner 
pointed out by law, should not be considered as sufficient compliance with the 
provisions of our Code. Surely we are not prepared to say that in such & case 
the legal rights acquired under the will would also be defeated, and that the | 
party would be left without a remedy. This is indeed an analogous and even — 
stronger case, and as in our opinion the law-makers cannot have intended 
require an impossibility, we must conclude that, under such circumstances, the 
proof furnished by the appellants is a sufficient compliance with the requisites 
of the Codes, and that the inferior Judge did not err in ordering the oxen 
of the will under consideration.” lt 

In view of these decisions of our own courts in regard to tho construction of 
Article No. 1648, it is not necessary to examine the decisions of the court on 
analogous articles of the Civil Code and the Code of Practice in order to arrive 
at a conclusion on this. 

The doctrine of the common law is in consonance with this view taken by | 





our own courts. The books are filled with adjudged cases in regard both to 7 


lost deeds and wills. We will content ourselves by citing one: the case of | 
Darev. Brown, 4 Cowen, 469. The suit was brought upon a lost will devising | 
real estate. By the statute laws of New York, a will devising realestate was 
required to be proved by three credible witnesses. The Supreme Ooprt. of 
New York says, in regard to this lost will : eo (i 
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yo il of Benijah Brown was proved by one of the subscribing witnesses. teocmamon 07 
Fie state i was execeted in the presence of himself, James Walton, andan- 
‘other person whose name he did not recollect, but he had no doubt of his being 
witness. This,” the court adds “was all the evidence which could 
‘be expected under the circumstances of the case.” 
“*Qonsidering that the administration of justice requires something more than 
the application of the letter of the law designed for one class of cases of ordi- | 
«nary occurrence to all others, however they may have been modjfied by accident, | 
‘apd believing that the spirit of our laws provides for the case which the appli- | | 
‘gant bas presented us, we conclude that the will of 1813, such as she has set ; | 
- \forth in her petition, should be admitted to probate. J 
It has been objected (as we understand the argument) that this court ma no 
jorisdiction of this case on appeal, under the Constitution, because there is no 
gontestatio litis formed, and because there are no proper parties to the appeal. 
“We dismiss this objection with the single observation, that it is not necessary 
“ander the Constitution that there should be a technical contestatio litis in order 
togive this court jurisdiction, and if the attorney of absent heirs was even neces- 
sary as a party, his presence here is sufficient to sustain this appeal. 
We are not insensible to the argument that this claim has remained for forty 
spears, without being set up in a court of justice in a form to be prosecuted to 
veffect, and that rights have been acquired under the sales made under the will 
‘of 1811. The staleness of petitioner’s suit is best answered by the reference 
‘to the litigation in which petitioner’s alleged rights have been prosecuted in 
_ other forms, and we may suppose it did not become necessary to resort to the 
 \ygnusual proceeding of applying for the probate of a last will until after those 
eases were decided. 
The plaintiff presents to us a prima facie case which entitled her to relief. 
The decision which we make does not conclude any one who may desire to 
»eontest the will with her in a direct action, and to show that no such will was 
“executed. On the other hand a refusal to probate the will places it beyond the 
‘power of the applicant to set up her rights under the will against any other 
‘person. 
It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
‘ment of the lower court be avoided and reversed, and proceeding to render 
‘such judgment as should have been rendered in the lower court, it is ordered, ’ 
' adjudged and decreed, that the will of Daniel Clark, dated New Orleans, July is 
18th, 1813, as set forth in the plaintiff’s petition be recognized as his last. will 
and testament, and the same is ordered to be recorded and executed as such, 
and it is further ordered, that Frangois Dusuan de la Croiz be confirmed as 
testamentary executor of said last will and testament, and that letters testa- 
mentary issue to the said De la Croiz, and that the costs of this proceeding be 
borne by the succession. , . 
Lea, J., dissenting.) The able and carefully-prepared opinion of the Chief Jus- a 
tice has failed to convince me that the document purporting te be the last will and 
testament of Daniel Clark should be recognized as such. + This case turns prin- 
tipally upon the solution of a legal proposition, which has been correctly stated 
~ jn the opinion which has been read—to wit: Whether the provisions of our 
~ Qode in relation to the proof of wills “are merely directory,” and “ the 
 gourts have power, in certain cases where the required proof is wanting, by 
reason of accident, to avail themselves of secondary proof—viz,, the next best 
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baad SUPREME COURT OF LOUISIANA, 


bas 4 ° of which the nature of the case will admit.” It is urged, and the ¢ 
court has decided, that a distinction is to be drawn between the law r 
the execution of wills, and that which prescribes the manner of proving ha 
For instance, the law is imperative that an olographic will should be dated,» 
it is conceded that no amount of testimony, however conclusive, both ‘ag { 
fact and even the precise date of its execution, will supply the want of a dat 
but the same law, though in a different article, has declared that an ologr " 
will must be proved by two witnesses, who possess certain qualifications, 
who derive their knowledge from a particular source. This part of the 
is decided, is not imperative, but directory, and is subject to the appli 
the ordinary rule of evidence—viz.: that when the best evidence is not 4 
able, the next best may be resorted to. A single remark made by the organ of 
the court with reference to the proof of the will of Maria J. Robert, (see @§ 

Rob., p. 432,) appears to be the basis upon which much of the reasoning in 
case rests. The court remarked in that case that Articles 1648 and 1649-qwere 
not negative laws; but an examination of the case shows that this remark had 
no necessary logical connection with the conclusion at which the court arrived, 
The decision in that case I have no doubt was correct, not because these arti¢les 
were not negative in their character, but because in the nature of things, so far 
as they were dispensed with, they had no application to the case in hand. One 
of the parties was seeking to prove a will registered in France—the laws ofthat 
country prohibiting a removal of the original. It was held that that portion of 
the articles referred to which required the production of the will was a 

plicable. 

It was in this connection that the learned judge who rendered the par 
made the remark that these articles were not negative ; but no such proposition’ 
was necessary to his conclusion. It appears to me that it was a case in which a’ 
negative law was not applicable. So in the case of Eubank, recently decided, 
which is quoted by the Chief Justice as being one “ wherein a witness was per 
‘ mitted to testify who did not possess the qualifications required by Article 1584 
of the Civil Code.” The only question was, whether a woman could be one/of, 
the witnesses to prove an olographie will. It was held that she might be, and 
that Article 1584, which prescribes that no woman shall be a witness to a willy 
has reference exclusively to subscribing witnesses, but had no application to thé 
’ proof of olographic wills. I have examined the decision with care, and I have 
‘ entirely misunderstood it if either the learned judge who wrote it, or the court) — 
which assented to it, intended to sanction the doctrine that a witnes@jshould be. 
permitted to testify who did not possess the qualifications required by law.) — 
Again, the case of Thomas v. Thomas, referred to, was one in which the ordinary, — 
rules of evidence regulated the proof of the contents of a lost will, but an, 
examination of the case shows that it had nothing to do with the probate of a, 
will. . ig 
In a question involving title, proof was offered, not to have a will probated,’ 
but to establish the contents of a will which had been probated, and which, after. 
its probate had been lost in the parish judge’s office, it was held that sucha case; 
was to be regulated by the ordinary rules of evidence. No question was pré+! 
sented with reference to the substitution of those rules for the positive provi+! 
sions of the Code. Without entering into a more protracted examination of the 
cases referred to, I may be permitted to say that in none of them, in which the» 
pleadings call for it, have I found a recognition of the doctrine that the articles 
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" gftthe Code regulating the proof of wills could be set aside or dispensed with, striae 
genet being imperative and prohibitory. And were it otherwise, I should con- 
sider the doctrine one which no precedent could consecrate. Laws, whether di- 

— jeotory or prohibitory, are alike entitled to obedience; different consequences 

may attach to the violation of these laws, but though cases may occur to which 

they are not applicable, laws can never be dispensed with except by a power 
whieh is above the law, or one which violates it. Now, it appears to me that q 
ihe character and meaning of the law may be determined by a reference to its ri 
abject. If the object of the law in reference to the proof of wills was to regu- 

late the measure of evidence only in cases where that measure was attainable, 

then it is evident that it is mere surplusage. A law which prescribes that a 

gertain amount of proof shall be required to establish a will, provided the appli- 

¢ants ean produce it; and if they cannot procure it, that they may proceed to 

prove it in any other manner which may be satisfactory to the magistrate, carries 

within itself an inherent nullity. It would be operative only when it was useless, 

and would cease to be operative upon the first attempt to give it a practical 

effect. 

The article referred to in this case, therefore, is not only negative, but nega- 
tion is of its very essence ; deprive it of its negative character and it ceases to 
be a law at all—it exists only as it prohibits. When the law, therefore, says 
thatthe olographic will ust be proved by two witnesses, it means, as it appears 
to me, that one witness shall not prove it; and so with regard to every other 
provision applicable to the case presented. If any party in interest should ap- 
pear before us on an appeal from a decree of a probate court admitting a will 
to probate upon the testimony of one witness, I apprehend that we should 
have very little hesitation in reversing the decree, no matter how well it might 
be fortified by proof that it was impossible to obtain two witnesses, or that 
witnesses who might have proved it were dead. I think we should say, in such 
ga case, that the article was prohibitory, and that the ordinary rules of evidence 
were not applicable and could not be substituted for the positive statutory ’ 
provisions of the Code. 

If, then, the article of the Code is imperative and prohibitory, as I think it is, 
it'is the duty of the magistrate to whom a will is offered for probate to see that 
the requirements of the law are complied with. If it is an olographie will 
which is offered for probate, it is his duty to require that it shall be proved by 
t: | two witnesses who recognize the document as being wholly written, dated .and am 
e _ signed by tli@testator ; and the knowledge of this fact they must have acquired 
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) | from having frequently seen him write and sign his name. And it appears to 
ye me that the magistrate receiving the proof of the will cannot dispense with any 
a of these requirements without an omission of duty. Having considered the 
b general rules regulating the proof of wills, it remains to be determined how far 
id the case presented furnishes such an exception as to justify a departure from 


their ordinary application. It is admitted—and on this point there is no division 
of opinion—that in no part of the testimony is it stated that sither of the wit- 
» | nesses ever saw Clark either write or sign his name; but i is urged that this 
|] being the case of a lost will, the rules regulating the proof of testaments not 
M lost are not applicable. 

So far as the articles of the Code were not intended to apply to such a case 
as that presented, they of course cannot be invoked or enforced. 
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When the law, therefore, tefers to the production of a will, the case 6 
will, so far as it relates to its production, is not contemplated, any 1 
a provision referring to the presence of witnesses in court refertinol é can | 
posed to be had to a case where the witnesses are dead or absent. 
this reasonable doctrine, the inferior court allowed proof to be offered of 
fact that a document purporting to be a last will and testament of J 
Clark had been either lost or destroyed, and also proof of the contents oj 
document supposed to be lost. The recorded testimony of witnesses | 
dead was received in evidence both as to the character and contents of 
documert. All that the dead had sworn to, and all that the living could , 

to, was received without objection. If more testimony was not received | e 
because no further testimony was attainable; but upon a consideration 
whole of it the court thought, perhaps erroneously, that the proof did not | 
the requirements of the law. The inferior court considered that, without 
that to have been proved which it is admitted was not proved, it had no 
to admit the will to probate ; and it is because (as it appears to me) this ¢ 
has assumed that the witnesses, if they could be brought to life, would swear ty 
what they have not sworn to; would give testimony beyond what they ‘a 
already given; would, in fact, give a particular answer to a particular ve A. 
that I feel compelled to dissent from the opinion which has been rendered, ~ this 

I have endeavored to show, that if the witnesses were alive, it would be Be 
duty of the court to inquire into the particular sources of their knowledge | 
Clark's handwriting. Now, in my opinion, the court was not authorized 
assume that an answer to the question whether they had frequently seen Qlark 
write, would have been an affirmative one. For a legal inference, the court 
was not, it appears to me, authorized to travel beyond the record, and asa 
mere deduction of fact, it, by no means, follows that familiarity with Clarks 
handwriting and signature must have been based upon the fact that they had 
ever either seen him write or sign his name. 

Every person who has been called upon frequently to receive the proof of 
wills, and indeed every person who has had occasion to examine frequently the 
handwriting of different persons, must recognize it at once, as within his per- 
sonal experience, that such knowledge of one’s handwriting is often acquired 
in a manner to enable any one to swear to it with all reasonable certainty, with- | 
& out ever having seen the writer put pen to paper. It is not my purpose to 
; elaborate this point or to extend my remarks beyond what may be considered 
“necessary to a statement of the views upon which my dissent is placed. 1 
withhold my concurrence in the decree which has been rendered, because, in — 
my opinion, it substitutes conjecture for certainty in proceedings in whieh, 
above all others, neither assumption nor conjecture are admissable. 
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Same Case on a Re-Hearine. : ' 


ERRICK, C. J. A re-hearing was granted in this ease to consider the 
propriety of amending the judgment heretofore rendered, so as to reserve 
Richard Relf (inadvertently made a party to the record in this court) the right 
of hereafter contesting the decree. 















that this right should be limited, so that he should be permitted to attack 
will by a direct action only. 
@ are referred to an expression in the opinion read, wherein we say that 
which we make (admitting the will to probate) does not exclude 
‘one who may desire to contest the will with the appellant in a direct ac- 
and to show that no such wil! was executed. This must not be understood 
as expressing the opinion that other means of defence may not be used, as by 
of answer or exception, whenever the will is set up as a muniment of title. 
yore V. Ratliff’s heirs, 2 N. S., 801; O’Donogon v. Know, 11 L. R., 888; 
wt v. Allier, 17 L. R., 18. 
~ It will be time to express an opinion upon this point whenever the question 
ig properly presented. 

Without indicating what modes of defence parties may adopt, we think the 

nt in this case should not conclude Richard Relf, but that he, as well 
as those not parties to the suit, having an interest so to do, should be allowed 
te oppose to the will when set up against them, whatever defences the law per- 
mits in like cases. 

It is, therefore, ordered that the judgment heretofore pronounced by us in 
this case, be amended by adding to the same the words: Reserving to said 
Richard Relf the right, if any he have, to oppose said will in any manner al- 
lowed by law, as fully as he could have done had he not been a party to these 


proceedings. 
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Davi C. Grirrine v. Stepnen M. Rovru. 


Arunaway slave, supposed to belong to defendant, was concealed in defendant’s fodder house, 
among the fodder. Two slaves of defendant were sent to capture him. They thrust 4 broadsword 
into the fodder to frighten him out, and in so doing, inflicted a wound of which he died. By the 
Court: It was a grossly negligent and wanton act on the part of the defendant's slaves to thrust 
a dangerous weapon like a broadsword into the fodder where they believed a fellow-slave was con- 
cealed. Itmatters not that they did not intend to kill him. The master is liable for the damage 
done by this inexcusable negligence and barbarity, to the extent of being compelled to pay for 
the slave killed or to abandon his own guilty slaves to the person injured. 

Code, 180, 181, 2300. 
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PPEAL from the District Court, Tenth District, Parish of Tensas, Sny- 
der, J. Farrar, for plaintiff. Chilton and W. M. Perkins, for defendant 
and appellant. 





under the following circumstances : 4% 
The defendant was absent at the north. One of his slaves ran away. A 
_ runaway was ascertained to be lurking about the premises. The defendant’s 
_ Overseer, supposing him to be the runaway slave of the defendant, sent the 
“driver with another of the hands to the fodder-house, with orders to capture 
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for the appellant make no dietien to the amendment, but pro- page m4 


Sprorrorp, J. Some slaves of the defendant killed a slave of the plaintiff 
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SUPREME COURT OF ADUIBIANA, 


Gurrxc = him. They found that the fugitive was concealed under the fodder, - 


Revws. 


view to frighten or force him out, one of them began thrusting a bre 
(used for pruning hedges) down into the fodder. In doing so, he plunged 
sword into the runaway’s abdomen, and wounded him so severely that 
in a few hours, notwithstanding surgical aid was procured as soon as po 
It turned out that he was the slave of the plaintiff. 

A jury of the vicinage rendered a verdict in favor of the plaintiff 
value of the slave thus killed ; and the District Judge, refusing a motion for 
new trial, gave judgment Tk to the verdict. The defendant hg 
pealed. 

The appellant complains that there is not sufficient evidence that the’ 
tiff owned the boy that was killed. We think his own admission is sufficis 

He contends that if the slave did belong to plaintiff, then, being a runayy 
he could not be worth $1200, the sum awarded by the jury. There is y 
evidence tnat he was worth that sum, which the jury believed. —_ 

Again, it is urged that the slave killed was himself acting wrongfully, b 
at the time a runaway and a trespasser, and that, as he brought his 
upon himself, the plaintiff cannot recover. : 

But the wrong doing of the slave did not contribute naturally and direadly ¢ 
his being killed with the broadsword. This distinguishes the case 
from the cases of Lesseps v. The Pontchartrain Railroad Company, 17 L., 861, 
and Fleytas v. Pontchartrain Railroad Company, 18 L., 339, cited by the de- 
fendant’s counsel, In one of these cases, the slave was killed in con D 
of his own temerity in driving his cart across the railroad track, when he knew 
the cars were approaching at full speed; in the other, the slave was lyi 
the track asleep, intoxicated, or in a fit, (of which there was no evidence,) 
the opinion of the court states that the testimony did not show that ey 
gineer was guilty of a want of due care. 

It was a grossly negligent and wanton act on the part of the defe 
slaves to thrust a dangerous weapon, like a broadsword, into the fodder w 
they believed a fellow-slave was concealed. It matters not that they did 
intend to kill him. The master is liable for the damage done by their i 
cusable negligence and barbarity, to the extent of being compelled to pay for... 
the slave killed, or to abandon his own guilty slaves to the person injured —_ 
“The master shall be answerable for all the damages occasioned by an offence, 

or quasi-offence, committed by his slave, independent of the punishment im 
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flicted on the slave.” ©. C., 180; see as to abandonment, Arts. 181, 2800. aly 


The judgment is, therefore, affirmed, with costs. ofl 
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: Vaile 
Objection by drawer of a bill of exchange of insufficient demand of the acceptor. The notary went 


to the place of business of the acceptors, (Wm. Laughlin & UVo.,) and finding it shut, made pro- 

# for non payment, without making inquiry for the residence of the acceptors. By the Court: 

‘consider a demand, within the usual business hours, at the commercial domicil of a partner- 

“ghip, for the payment of a note, or bill due by the firm, a sufficient ‘presentment. It was not ne- 
cessary to make a further demand at the private residence of the individual partners. The place 
of business is the domicil of the firm, and it is their duty to have suitable persons there to re- 
ceive and answer all business demands. We express no opinion as to the degree of diligence re- 
quisite, where the obligation is that of one doing business alone, and where the debtor has both a 
@omicil and place of business, the latter being closed at the time of the presentment. 

Notice by the notary to the last endorser exclusively, is a strict compliance with commercial 
usage, especially if he be ignorant of the residence of the other parties, 

Where the distance is such as to require the interval of several days for the purpose of communica- 
ition, then “the day” which each endorser is allowed, within which to give his notices in turn, will 
commence with that on which he himself receives notice. 


PPEAL from the District Court, Tenth District, Parish of Carrol, Snyder, J. 
Selby, for plaintiff. Caldwell, for defendant and appellant. 

Lza, J. This is a suit by the holder against the drawer of a protested bill 
of exchange. 

The defendant’s counsel has urged in argument, that the evidence establishes 
an insufficient demand of the acceptor and a want of proper diligence in noti- 
fying the drawer. Other matters also have been urged on behalf of the de- 
fendant, which we consider it unnecessary to discuss. 

‘On the 19th February, 1850, the defendant drew his draft upon Wm. Laugh- 
lin & Co., of this city, in favor of C. J. Searls, for the sum of $2500, payable 
ten months after date. This bill, after acceptance, was, in due course of busi- 

_ ness, discounted by the Planters’ Bank, of Nashville, and was, by the officers 
of that institution, transmitted for collection to the Mechanics’ and Traders’ 
Bank of this city, where the acceptors resided. The bill is dated in New Or- 
leans, though the drawer, it appears, resides and did reside at the time the 

' draft was drawn, in the parish of Carroll, in this State, to which place he re- 
moved from Warren County, in the State of Mississippi, the place of his pre- 

} vious residence. . 

| On the maturity of the note, a presentment for payment was made at the 

place of business of the acceptors by a notary public, who, finding it shut, 

* made protest for non payment, without making further inquiry for the resi- 

| dence of the for fone and on the same day, sent notice of the same, by mail, 

tothe President of the Bank of Nashville, enclosing in the same letter the 
notices for the other parties to the bill. These notices were received in due 
course of mail, on the 6th January, 1851, by the officers of the bank, who, 
after diligent inquiry made of several persons, and especially of the party from 
whom they had received the bill, being unable to obtain any pésitive informa- 

' tion with reference to the defendant’s place of residence, on the same day on 

_ which they themselves received notice, deposited the original and duplicate 
notices of protest in the post-office at Nashville, directed separately to the de- 
fendant at five different post-offices in the State of Mississippi, being those at 
which they supposed they would be most likely to reach the defendant. 
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SUPREME COURT OF LOUISIANA, 


Now it remains to be determined under this state of facts: , ooh 
1st. Whether a proper presentment and demand of payment was m 
the notary ; oe 
2d. Whether the notary took the customary and ee steps for givit 
of protest to the other parties to the bill ; iat 
And 3d. Whether the plaintiff used due diligence in nated pe 
tice to the drawer. oft 
We consider a demand made, within the usual business hours, at. tl 
mercial domicil of a partnership, for the payment of a note or bill due 
firm, a sufficient presentment. It was not necessary to make a further 
at the private residence of the individual partners. The place of bu 
the domicil of the firm, and it is their duty to have suitable persons ¢ 
receive and answer all business demands made at that place. We ex 
opinion as to the degree of diligence requisite where the obligation is 
one doing business alone, and where the debtor has both a domicil and 
of business, the latter being closed at the time of the presentment. See 
on Promissory Notes, § 235. 
We think the notary, under the circumstances, complied strictly vee 
mercial usage in giving notice exclusively to the last endorser. , oa. 
Mr. Chitty lays down the rule as follows: “ It is usual for the holder, 
give notice to the person from whom he immediately received the bill 
especially if he is ignorant of the residence of the other parties (as in 
at bar); and if so, his neglect to give notice to the other prior endo 
to the drawer, cannot, on any sound principle, deprive either of the endon 
of the right to proceed against the person who endorsed to him and allp 
parties: provided, he, in his turn, has duly forwarded notice.” The 
therefore, clearly settled, that each party to a bill or note, whether by e 
ment or mere delivery, has, in all cases, until the day after he has recei 
tice, to give or forward notice to his prior endorser, and so on till the notice hay 
reached the drawer.” 7 ole 
See Story on Promissory Notes, sec. 331, and notes. ae 
And where the distance is such as to require an interval of several di 
the purposes of communication, then “‘the day” which each endorser is 
ed, within which to give his notices in tarn, will commence with that ons 
he himself receives notice. The notary testifies in this case that he was ig 
rant of the residence of the drawer, and that the office of the acceptors, 
such enquiry might have been made, being shut, he directed the notices a 
ing to the law and usage in such cases. For a further illustration of t 
subject, see the opinion of Chief Justice Slidell in the case of Carmena¥4 
Bank of Louisiana, 1st An., 370. rr 
Up to the time, therefore, that the Bank of Nashville received notice of pap 
test, there had been no discharge of the drawer. Were its officers gu 
any such laches, after that notice had been given, as operated a release of hi 
liability ? It appears to us that they used all reasonable diligence in endeaya 
ing to discover the residence of the defendant. The endorsee of the note, 
whom they received it, gave them no information. They were not bou 
make public proclamation, or to go to the useless expense of advertisin 
information concerning the residence of one whose domicil was in 
State. we 
The doctrine on this subject is clearly and concisely stated in Kents’ Com 
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NEW ORLEANS, FEBRUARY, 1856. 


- mentaries, 8d, sec. 44, p. 105, from which we extract‘a single sentence, ag =| Warson 
- petially applicable to this case: “The law does not presume that the holder  Tamruetos. 
- of the paper is acquainted with the residence of the endorsers ; and if the holder 
qpnotary, after diligent enquiry as to the residence of the endorser, cannot 
 ggoertain it, or mistakes it and gives the notice a wrong direction, the remedy 

igainst the endorser is not lost.” 

It has not been suggested, and we are at a loss to conceive what further en- 
with any reasonable hope of obtaining additional information, the offi- 
} ee the bank could have made. : 
be'we think there is no error in the judgment appealed from. : 


© Judgment affirmed. 
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= §: 


(( Msbility for a general average contribution cannot properly be called a risk; it is an obligation 
»pincident to a sacrifice made to avert a risk. It is based upon the equitable rule that no one should 
_ enrich himself at another’s expense. 

oa 


4 
Shite 


"| PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Moise & W. M. Randolph, for plaintiffs. Briggs, for defendant and ap- 
\pellant. 
“i © Iga, J. The conceded facts of this case, limit the investigation of the court 
| toa single question of law. The plaintiffs shipped on board the bark Cyane, 
‘bound from Richmond to New Orleans, fourteen slaves, which they caused to 
') be insured to the extend of $7075, by the defendants, “solely against loss by 
drowning in consequence of the stranding or shipwreck otherwise of the ves- 
sel, the assurers being warranted against all other risks, and especially against 
©} ‘mutiny, elopement, natural death, and the interference of foreign governments 
"] on these subjects.” 
'} © The vessel on which the slaves were embarked, stranded near Abaco, and to 
‘Save the crew and the remainder of the cargo, including the slaves, a jettison 
‘of a portion of the cargo became necessary. 
eT The plaintiffs in this suit seek to recover the amount which they were obliged 
. '® pay as their apportionment of a general average contribution. It is con- 
©} ‘tended that, by the special stipulations of the policy, the liability of the insur- 
i éts is restricted to a loss by drowning in consequence of shipwreck, and as it 
FS ‘iwhot alleged, nor is it the fact, that any of the slaves were drowned, they are 
@F dt liable under the policy. 
™ It is admitted that the premium was paid, that the jettison was proper, and 
‘Wat the adjustment was correctly assessed. The whole case shen turns upon 
‘W question of interpretation. Does the clause above quoted release the insurers 
et ‘from a liability to reimburse the assured for the money paid under the average 
‘bi “contribution? In the policy, there is a clause specially authorizing the recovery 
‘Of a general average contribution, but it is urged that this clause forms a part : 
.0f the printed portion of the policy, and is controlled by the written stipula- b 
tions restricting the liability of the insurers against any risk, except that of 
death by drowning. 
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a0 SUPREME COURT OF LOUISIANA, 


‘Horm = _- Had the plaintiffs effected an ordinary insurance upon 1 
N.Y Moroat Ix. fendants, in the absence of any restrictive clause, would clearly t 
- the reimbursement. This clause, it appears to us, was clearly intend 
signate the specific risk against which the company intended to f 
plaintiffs. Buta liability for a general average contribution cannot 
be called a risk ; it is an obligation incident to a sacrifice made to a 
. Tt is based upon the equitable rule that no one should enrich himself af 
other’s expense ; but it is not itself a risk according to any proper i 
tion of that term. Assuming, therefore, that the written stipulations 
contract should control the interpretation of the printed clauses, we cai 
ceive no necessity for the application of such a rule, as the enforcement of bg 
involves no contradiction. And this interpretation is sustained by a com 
ration of the natural equity of the case. He who participates in the b 
should divide the burthen of a sacrifice. Jettison is never made except’ 
the supposed necessity of the sacrifice of a part, for the purpose of saving’ 
remainder of the cargo. i 
It is admitted that the jettison in this case was properly made. The'pm 
sumption, therefore; is that, had the jettison not been made, the cargo, indie | 
ding the slaves, would have been lost. The insurers, therefore, were direc 3 
benefited by the sacrifice, which was made to avert a loss for which they 
would otherwise have been liable. 
We think there is no error in the judgment appealed from. 
Judgment affirmed, with costs. 
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Le Baron & Son v. J. Duronr. . ft i 
When the cross interrogatories are not answered, the depositions should not be received ine Ls 
dence. = 
a oo 
PPEAL from the Fourth District Court of New Orleans, Reynolds, J. ° 
Benjamin, Bradford & Finney, for plaintiffs and appellants. Briggs, 
defendant. r A 
Bucuanay, J. This case presents an issue of fact whether the mahogany of fer 
which the proceeds are attached at the suit of Le Baron & Son, belongs to their 
debtor, John Dupont, or to Gabriel Le Blanc, the plaintiff in the other suit, hh ing 
is proved by witnesses examined for Le Baron & Son that the mahogany was to 
purchased by Dupont in his own name—that he chartered the brig Octavie to co 
bring it to New Orleans—that the Octavie being wrecked at the port of ship- of 
ment, he chartered another vessel, the brig Sarah Thorndike, to carry the make a dy 
gany—that this charter party was made by Dupont in the name of his father-in- 
law, Gabriel Le Blanc, as charterer, for the reason, as alleged by him, that said } w 
Le Blanc would be on the spot to attend to the shipment—that Dupont | js 
came to New Orleans with the mahogany, and sold it to Siebricht as his 7 g 
property. ce 
Against this evidence there is the presumption arising from the insertion fi et 
Le Blanc’s name in the charter party of the Sarah Thorndike, as charterer, and I 
€ 





in the bill of lading as shipper and consignee of the mahogany. But the first 
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is explained by the evidence of Ireland and Salazar, as ages 

: the bill of lading is shown to have been always in the possession of  Duromt..«. 

Dupont..A witness, Radovich, has also been examined for Le Blanc, but his 

“gridence does not contradict, in the slightest degree, that of Le Baron's wit- 

} ., There is a bill of exceptions to the admission by the District Judge of 

tions of three witnesses examined for Le Blanc under a commission. 

to the commission were interrogatories and cross interrogatories. 

Bat.none of the cross interrogatories were answered by the witnesses, nor even, 

seems, communicated to them. This ground of objection was improperly 

by the District Court. The depositions should have been rejected, 

andy we.are bound to dismiss them from our consideration. The attaching 

have made out their case to our satisfaction. 

oltis therefore adjudged and decreed, that the judgment of the District Court 

be reversed ; that the appellants, Le Baron & Son, recover of Jean Dupont two 

thousand and eighty-four dollars and fifty-six cents, with interest at eight per 

eentam per annum from 12th June, 1849, until paid, and costs of these consoli- 

4 1 dated suits in both courts, with privilege upon the property attached; and that 

«1 there be judgment against the appellee, Gabriel Le Blanc, with costs. 
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Warts, Tempteron et al. v. Toe Potice Jury or Carrot. 


shang Inhabitants of a parish who are put to great trouble, inconvenience and injury in reaching the 
ee: court-house, have such an interest in the erection of a new one in a proper place, as provided by 
law, as to authorize a mandamus to compel the Police Jury to proceed to the construction of 
the new court-house. 

oe The vote of the Police Jury, refusing to make an appropriation for the building of a court-house, 
Pay and their inaction with regard to the levy of a tax for many months after the parish site had been 
selected and reported by the Commissioners, were in violation of the command of the sixth sec- 
tion of the Act of 4th March, 1853; and a mandamus was the suitable remedy. O. P. 844. 


* 
RSH 


re Although the parish had no title to the site for the court-house reported by the Commissioners, they 
Pa could have acquired title by a forced expropriation upon a previous indemnity to the owners, 
‘ Code 2604 ef seq. 


PPEAL from the District Court, Tenth District, Parish of Carroll, Snyder, J. 
Short & Parham, for plaintiffs. Caldwell and Stacy & Sparrow, for de- 
fendants and appellants. 

Srorrorp, J. The question here is, whether the District Court erred in issu- 
ing a peremptory mandamus to the defendants, commanding them to proceed 
to'assess and cause to be collected, a special tax, to defray the expense of a new 
court-house and other public buildings for the parish, as located by the Report 
of the Commissioners, and to cause the said buildings to be erected as required 
by the Act of 4th March, 1853. Sess. Acts, p. 12. ° 

It is objected that the relators disclosed no sucll interest in the question as 
would authorize them to sue out a mandamus. They allege, and the petition 
is sworn to, that they live in the parish, near the Bayou Maxon, and are put to 
great trouble, inconvenience and injury, in being compelled to go so far from the 
centre of the parish as the town of Providence, for the purpose of attending 
court—an evil which the Legislature intended to remedy by the act aforesaid. 
Tf it were necessary for them to allege any further interest than that which all 
ttitizens of the parish had, that the law relative to the public buildings of the 
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‘warrs parish should be executed, the allegations of the petition are certai 
Canton Patuss. and no such special issue was made upon them as to require further 


SUPREME COURT OF LOUISIANA, 


the relators’ affidavit. 

Again: it is said that the election relative to the new parish site 
because the clerk did not count the ballots cast for and against 
merely made a calculation from the returns of the different election 
The count appears to have been made in conformity with the requi 
the second section of the Act of March 4th, 1853, ordering the special 
and there is no allegation that the result was not correctly announced. « !n/. 

It is next contended that the Police Jury had not refused to assess and 
to be collected the tax, and that a discretion was vested in them as to thé’ 
and mode of doing it, with which the court could not interfere. Their vote} 
fusing to make an appropriation for the building of a court-house, and the 
inaction with regard to the levy of a tax for many months after the parishgiy | 
had been selected and reported by the Commissioners, were in violation ofihy 
command of the sixth section of the Act aforesaid, and a mandamus ‘ 
suitable remedy. (C.P. 844.) Whatever discretion was left to the Pol 
as to the mode of assessing the tax, it was not discretionary with them ‘to Omi ‘| 
it altogether. ‘ 

Finally, it is urged that a parish site had not been selected by the © 
sioners, and that the parish owned no land at the spot indicated by their 
so that the demand for the levy of a tax was premature. The Report of te 
Commissioners ascertained with reasonable clearness the site they had chosen; 
and although a title had not been acquired by the parish, the Commissions: 
reported that the adjoining proprietors were ready to give the land. If thy 
had not so reported, still there was a mode prescribed by law for the forced!ex. 
propriation of such land as was found necessary for the public use, upon ape 
vious indemnity being paid to the owners. (C. C. 2604 ef seq.) To provide 
means for paying this indemnity, as well as for erecting the public buildingt4 















special tax was necessary. 2 
We do not think the judgment was erroneous in any of the particulars pointed 
out by the appellant. nd 
Judgment affirmed, with costs. ol 
PEA RO 36 HR RRR Ree eee _ Perr, 4 
d 
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Decision in Purvis v. Harmason, 4 An., 422, and Thomas v. Phillips, 7 An., 546, affirmed. ., 1g 


PPEAL from the District Court, Ninth District, Parish of Concdrdll 
Farrar, J. Stacy & Sparrow, for plaintiffs and appellants. J. P. 
for defendant. 

Merrick, ©. J. This action, which is one of revendication, presents sub 
stantially the same question decided by this court in the cases of Purvis ¥. 
Harmason, 4 An., 422, and Thomas v. Phillips, 7 An., 546. 

The claim was confirmed under No. 70, Class B., approved by Act of Com 
gress 29th April, 1816, of claims to lands in the westert district of Louisiana. 
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See Statutes at Large, 3d vol., p. 329, sec. 1. 
In this class it was entered as the claim of “Ferdinand L. Claiborne,” “ 
nal claimant, Otho Farmer,” “400 arpents,” “settlement by permission.” 
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case differs from the cases cited only in the remarks of the Com- axa 
in their report to Congress. Under No. 70, they say: Pata... 

“Jn this claim is filed a plat of survey executed by Peter Walker, bearing 

the 11th of April, 1803. The survey is made in favor of Otho Farmer, 

anil certified by said surveyor to have been made by order of Don José Vidal, 
thecommandant, etc., of the port of Concordia. On the back of the paper 
‘gontaining the plat is the certificate of the said commandant, bearing date also 
tho 11th April, 1808, setting forth that the survey was executed with his ap- 

jon, and that there were no objections to the claim, and that the papers 
ghould be presented to the intendent for the completion of the grant. No con- 
geyance from the original claimant, Farmer, has been adduced, and although 
proof of occupancy has not been furnished in the claim, the board deem it to 
have been such a claim as ought to have been confirmed on the ground that no 
ather evidence or document than that above mentioned would have been re- 
quisite im perfecting the title under the usages and customs of the Spanish 

t.” 

«Qn the survey were the following endorsements: 
yet’The conveyance from Otho Farmer to Fred. Zerbau is wanted. It may 
possibly be found in the records of the parish of Concordia, or in the possession 
of Gen. F. L. Claiborne. It should be transmitted to the Board of Commis- 
gioners, that their certiticate of confirmation of the claim may issue in the 
mame of the legal representatives of said Zerbau, if confirmed. 

“Wanted proof of settlement,” “ Recorded folio $5,” “ Otho Farmer,” “400 
arpents,” “11th April, 1803,” “ Registered at the office of Port Concordia, 14th 
March, 1804,” “ Frederick Zerdau.” 

., These endorsements upon the survey form no part of the report of the Com- 
missioners to Congress, and cannot, therefore, be considered as controlling in 
any manner its effect. 

» That report places the name of Ferdinand L. Claiborne as the claimant of 
the land through Otho Farmer. We see nothing in the remarks accompanying 
ithe report recommending the confirmation of the claim to any one except F. L. 
Claiborne. The Act of Congress, therefore, must be held to have confirmed 
the claim in his name. 

Counsel have questioned the correctness of the decision in the cases of Purvis 
; ¥. Harmason and Thomas v. Phillips. Whatever our opinions might have 
j been had the question been an original one, we think the rule in those cases is 
0 one of property, and now too well established to be disturbed. Doubtless none 
J but the gravest considerations induced the court in the first of these cases to 
0 
‘ 
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overrule the doctrine affirmed by, many previous decisions, and extending 
through a period of many years. 
, Judgment affirmed. 
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ApemiraM Seavers v. JEAN JouRNEE and Exizanira WEBER. 


- A suit claiming property and rent is a totally different action from that of rescission of a sale for 
fraud, and will not interrupt prescription as to the latter, 
Code, 1989. 





PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Jourdan, for plaintiff. Dufour, for defendants and appellants. 


SUPREME COURT OF LOUISIANA, 


Merrick, ©. J. This isa revocatory action, brought against Z h 
the original vendor of Peter Weber, her brother, and Jean Journée, her ¥ 
for one-half of the property, consisting of a house and lot. F 

The sale was made by Peter Weber to his sister for $450, and he ime 
absconded after the sale, which was made by notarial act on the 5th d 
March, 1851, the price being paid in cash. The defendant, Zlieabeth 
and her vendee have been in actual possession ever since. “4 

The present suit was instituted on the 17th day of February, 1854, 
nearly three years after the sale. 

The defendants plead the prescription of one year, under Article 198 
Civil Code. 

The plaintiff contends that the prescription pleaded has been interru 
legal proceedings. 

The plaintiff, after Peter Weber had absconded, instituted a suit bee 
ment against him, and seized the house and lot in controversy. The de 
Elizabeth Weber, intervened in the suit, as will be hereafter noticed, J 
house and lot were sold under the attachment, (the defendant all the while 
maining in possession,) and the same were bought by the plaintiff and, m 
Levy. They had their sale confirmed by a monition. id 

On the 30th day of April, 1852, they instituted their action of revendic 
against the defendants to recover the property and damages for its 
occupation. 

The plaintiff and Levy, on the 26th day of May, 1852, amended their petition 
and alleged that the sale from Peter Weber to Elizabeth was fraudulent and, 
simulated, and prayed rescission of the same, and that the petitioners bep 
in possession. This amended petition never was served, yet judgment was: 
dered against the defendants. A new trial was granted, because they 
not notified of the filing of the amendment. Final judgment was 
dismissing the suit, which was affirmed on appeal, one of the grounds 
that the amendment was not served, and introduced a new cause of action, If 
is apparent that these proceedings, if they had been commenced in time, ¢ 
not, with the exception of the amended petition, (which is without effect, be 
cause not served,) interrupt prescription as to the revocatory action. Thesem 
vice of a petition claiming the property, and a citation thereon, as well as@ 
mand for rent, is a totally different action from the action of*rescission. 
fraud. . , 

It is further contended, that the intervention of Llizabeth Weber, in 
attachment suit of plaintiff against Peter- Weber, wherein she sets up her 
to the property, and plaintiff alleges the sale to her to be fraudulent, must 

the effect of interrupting the prescription. Conceding this to be so, yet 

than one year elapsed from the dismissal (15th April, 1852,) of defend 

intervention, as in case of non-suit, on accourt of the absence of her la 

and the institution of this suit. 

We therefore think the plea of prescription in this case must be maintained. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that there be judgment 
in favor of the defendants, and that the plaintiff pay the costs of both courts. 








© James C. Karawan v. Tue Crry or New Onteans. 

to dismiss appeal. 

The 4ist section of the Charter of the city, which dispenses the city from furnishing bond and secu- 
in. all judicial proceedings, “where, by existing laws, bond and security are required of liti- 
4s.” is not unconstitutional, as being without the terms of the title of “ the Act to consolidate 

the city of New Orleans, and provide for the government and administration of its affairs.” 
heist section does not revive or amend any law by reference to its title. It refers to laws in 
‘general terms without any indication of the title of such laws. 







PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Collins, for plaintiff. Livingston, City Attorney, for defendant and ap- 


Bocmanan, J. (Merrick, C. J., absent.) A motion is made to dismiss this 
appeal, on the ground that the city of New Orleans, appellant, has not given 
anappeal bond. It is urged that the 41st section of the Charter, whish dis- 
penses the city from furnishing bond or security in all judicial proceedings, 
“where, by existing laws, bond and security are required of litigants,” is con- 
iraty to the 115th and 116th Articles of the Constitution of 1852, and to the 
16th and 119th of that of 1845, in force when the Charter (Consolidation 
“S]  Act) was adopted. 

2 a That Act is entitled “ Act to consolidate the city of New Orleans, and pro- 

yide for the government and administration of its affairs.” 
‘| fappears to us that the provisions of the 41st section fall within the terms 
of the title. The prosecution and defence of lawsuits in which the city may be 
By} involved form (as the docket of this court abundantly proves) a very important 
i | part of the administration of its affairs: and the privilege accorded it, of ex 
emption from obligations imposed upon other suitors in the State courts, how- 
ever objectionable on the score of policy, at least must be admitted to have 
i required special mention, as constituting a remarkable feature of that portion of 
©} the municipal administration. 
t." Neither do we think the Articles 116 and 119 apply to this ease. The section 
@ |] inquestion does not profess to revive or amend any law by reference to its title. 
J] Wtrefers to laws as existing, in general terms, without any indication of the 
jit titles of such laws. Nay, the use of the word “existing,” in this connection, 
“| implies a recognition that the laws alluded to are in full foree—at least so far 
ia | as the whole community (with the exception of this municipal corporation) is 
concerned. Again we may observe, that the justice or propriety of such ex- 
©} ceptional legislation is not very obvious. But it is not a solitary instance of the 
oll kind on our statute-book ; and we should be especially careful about extending 
® } constitutional prohibitions by implication. 
' | The motion to dismiss is therefore discharged. 











B. 


James ©. Karewan et al. v. Toe Crry or New Onzsne | 


Any neglect of duty on the part of the assessors, involving a want of ordinary care and 
in the discharge of their duties, occasioning damage, would give rise to an action on the 
the State or the city against them to repair the loss occasioned by such neglect. 
damage arising from such neglect may be set up by way of defence against the 
assessors. 


In assessing property the title papers are not required to be produced to the Assessor » 
makes the assessment ; and the defendant should be permitted, in order to show o , 
assessors, to prove, by parol evidence, that certain individuals possessed real estate ; 
been assessed. Sg 

The law does not require absolute perfection in the assessment, as this in a large city like Ne 
leans would be impossible. The assessors are only held to use due diligence and 
egrtaining the property subject to taxation, and the names of the persons to whom it r 
assessed. : 


The sum allowed by law to the assessors from the city is the amount due by the State; and 
Auditor has made an error in his calculation, it cannot prejudice the city. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Collins, for plaintiffs. Livingston, City Attorney, for defendant 
pellant. 

Merrick, C. J. This suit is instituted to recover of the defendant the ia 
of $9116 40, for the copy of the assessment-roll made out by plaint 
assessors, and furnished the defendant. Acts Sess. 1854, p. 46. 

By the Act referred to it was made the duty of the assessors to fu 
eopy of the assessment-roll to the city of New Orleans, and they were 
ceive annually from the city the same amount of compensation which 
due them by the State. 

The Auditor of State allowed their claim for the sum above mentioned. 

The defendant in their answer deny the power of the State to compel, - 
to pay this sum to the assessors, the officers of the State ; 

That if bound to pay anything, it is only for that part of the 
on which they are permitted to assess taxes; 

That the assessment-rolls are defective; the assessments are inco ; 
a large amount of property is not assessed ; that numerous corrections hag 
been made; that the charges of the corrections exceed the sum of $18003. ha 
the expense for advertising, printing, stationery, &c., amounting to a 3 
sum—say $5000—are charges against said assessors; that under the law, if th 

city is liable—which is expressly denied—the assessors are bound to deliver te 
it a copy of the assessment-roll, free from all charges and perfect in every 
spect, for the amount specified in the Act. “ 
The defendant, on the trial of the case, offsred to prove by Ovide D 
the Controller of the city of New Orleans, that the assessment-rolls were jie 
correctly and inaccurately made out; that a large amount of real estate Waa” 
assessed to owners unknown; that the amount so assessed exceeds $1,000, re 
that by ordinary diligence the plaintiff could have discovered the owners of, py 
property so assessed. a 
Defendant offered to prove, further, that the city employed competent per 
sons to correct the assessment-rolls, and has paid and is liable to pay for cor 
tions so made. To the introduction of this evidence plaintiffs objected, on * 
ground that no such proof can be made by such evidence; that no claim 
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sorentiog or compensation is set up; that the Controller does not receivethe Karman 
 wlls until homologated, and then they are final; that defendant’s claim for New p ae 
: am is not equally liquidated. The objections to the testimony were sus- 

tained, and the testimony rejected. 
neglect of duty on the part of the assessors, involving a want of ordi- 

gay ae and diligence in the discharge of their duties, oecasioning damage, 
would give rise to an action on the part of the State or the city against them 
repair the loss occasioned by such neglect. We see no objection, therefore, 

the defence set up to the action of the plaintiffs to recover for their services, 
tbe defendants allege such want of care and the consequent damage 

sustained, and the necessary expense they have been forced to incur 
to ir the loss. It may be remarked that the notice given to all persons of 
the completion of the assessment-roll, and the final delivery of the same to the 
Gontroller, could not have the effect of the thing adjudged as to the city, and 
thereby preclude all examination as to the manner in which they had performed 
their duties. We see, therefore, no objection to the introduction of the testi- 
} mony under the answer, especially as it grows out of the acts of the plaintiffs 

S1 for which they claim—the wages or salary of their employment ; and it is there- 

- fore closely connected with their demand. 
1 The objection that the city could not show the ownership of real estate as 
avebject of taxation, by parol proof, is, as the question is here presented, un- 
tenable. In matters of assessment the title papers are never required to be 
produced to the assessor when he makes the assessment; and we think the city 
should have been permitted, in order to prove omissions by the assessors, to 
show by parol that certain individuals possessed the real estate in question as 
owners. 

While we are of the opinion that the testimony offered by the defendant 
ought to have been received, it is proper for us to say that the law does not 
require absolute perfection in the assessment, as this, in a large city like New : 
Orleans, would be impossible. The assessor is only held to use due diligence 3 
and-eare in ascertaining the property subject to taxation, and the names of the 
persons to whom it is to be assessed. 

{The assessors are entitled to receive from the city, if they have faithfully 
and diligently discharged their duties, the same amount as was due by the State; 
ind the city would not be at liberty to confine the allowance to such objects of 
tization only as are subject to the city tax. The sum allowed them és the 
amount due by the State; and if the Auditor has made an error in his calcula- 
tion, it will not prejudice the city. 

“As the judgment in this court must be set aside and the case remanded for a 
new trial, we think it proper to observe that we leave the question open, whe- 
ther the city is entitled to any compensation for stationery and printing or not; 
and ‘we express no opinion upon the point—there being no evidence in the re- 
éord on this subject. 

| _ Ibis therefore ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this cayse be remanded to 
the lower court for a new trial, and to be proceeded in according to law, with 
] instructions to receive the testimony of Ovide DeBuys for the purposes specified 
in the bill of exceptions ; and it is further ordered that the plaintiffs and appellees 
pay the cost of the appeal. 
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Antone and Fraygors Remy v. Muntorpatiry No. Two et: 


A document intended as a will, but never probated as such, may be good as an ackr 
the paternity of natural children. ee | 

Acknowledged natural children, after having been put in possession of their father’s ion 
‘legitimate heirs having been shown to exist, or none appearing—may prosecute any ¢ 
ing to the succession. 

Plaintiffs sued for certain batture property, alleged to belong to the succession of their , 
fendants averred that the father had surrendered the property to his creditors in 1809.) By 
Court: The surrender no doubt gave his syndic the right to sell, but the title still remain 
Remy. Old Code, page 294, Art. 17. oe 

This property was never sold. The creditors received very nearly the full amount of ti e 
As no creditor asserts any claim against the succession, and as Remy died (in 1821) in 
of the property, it is fair to conclude that his creditors were satisfied, if not paid in full, 

Remy died in the actual possession of the property, which he held under a valid title. t 
have been no adverse possession anterior to his death, and, therefore, whatever may 
the character of the alleged possession of defendants, it should have been accompanied by 
translative of property, and exercised in good faith to form the basis of prescription. “" 

Possession, to be the basis of prescription, must be inconsistent with an adverse own wy 
continuous, unequivocal, uninterrupted, and with the intention of holding as owner, or on be : 4 
of one assuming to be owner. Inthe absence of such adverse possession, the civil pc met 
the original owner will be presumed to continue. 

Mere possession of battures and banks of rivers for the public use can in no case form thet 
prescription, because such possession is not incompatible with a right of ownership in a " 
proprietor. 1) ais 

The several Acts of the Legislature giving to the city police powers over the batture, 
intended to disturb the rights of property, and had such been the object of the statute 
would to that extent have been nullities. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 7) : 
Elmore & King, Durant & Hornor, Lambert and Legardeur, for p' ! in 


and appellants. lA 


Legardeur : f 
Presription never accrued in favor of the city, and, therefore, canna 
made the basis of a title against us. ae | 
The immediate, nay the sole title set up by defendants is the Act of Septem 
ber 20th, 1820, under which the city claims on two distinét and very di - 
come first, by prescription of ten, twenty and thirty years, he § 

ailing in this, by assuming that the Act dedicated the batture in contro 
to public use. ‘The latter ground has already been examined at length. 
object is now to show that no prescription has acquired under this Act, and 
that, from its nature, none could ever, by any lapse of time, acquire. ri 

It is a fundamental principle in the law of prescription that, to enable on , 
prescribe, he must hold and possess as owner. If he does not claim as absolae 
owner and master, but admits, or his title discloses, that the property is i® 
another, his title is what is called in the civil law a titre précaire, an ® 
by any lapse of time can he acquire the ownership by prescription. Suc to 
is the title in the beginning, so it must continue. Time cannot change its nature, 
nor is it in the power of the possessor to do so by his own acts. ‘ Nemi e 4 
sibi causam possessionis mutare posse.” Pothier, Traité de Possession, Ni 
81, 32, 33, 84. The following authorities confirm this position : 

_. ©., Art. 8458. To enable one to plead the prescription treated of in ¢ 
paragraph, it is necessary that the possession be distinguished by the folle 
incidents : a 

1st. That the possessor shall have held the thing in fact and right as owne 
etc, Code, 1808, p. 482, Art. 88; Code Napoleon, Art. 2229 ; C. C., 3456, 8408. 
The same ion (as owner) is required for the prescription of thirty 


C. C., 8466. 
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No. 868: “Il faut, en sixiéme lieu, que la possession soit 4 titre Rey 
re.” It is necessary, in the sixth place, that one should possess 95 ysomoatier 





_~ Lg prescription est un moyen d’acquérir la propriété : il est donc nécessaire 

~ ‘ dont elle émane soit tondée sur l’idée de propriété. Sans cela, 

i : Tantam prescriptum quantam possessum, mettrait la propriété a labri 

des atteines de la possession méme la plus longue. De la ce principe invariable, 

ee il faut une possession & titre de maitre, animo domini.” 
the 


ion is one of the means by which property is acquired ; it is then 

t the possession from which it emanates should be based upon 

without which the rule tantam prescriptum quantam possessum, 

prevent any title from being acquired, even by the longest possession. 

a the invariable rule is, that to prescribe, one must possess as owner, 
gnimo domini.” Nos. 364, 469. Duranton, vol. 21, Nos, 319, 220, 242. 

No. 365: “‘ Dans le droit moderne, on appelle possesseurs précaires 
ceux qui jouissent d’une concession méme irrévocable qui ne dépouille pas 
uement le propriétaire, et laisse entre ses mains un droit supérieur que le 

jonnaire doit respecter.” 

Mn modern law, those are called precarious possessors who enjoy a conces- 
even irrevocable, which does not absolutely strip the owner, but leaves 
entitled to a superior right, which the possessor ought to respect.” 

Troplong, No. 476: “Celui qui posséde en vertu d’un titre qui lui concéde 

it ou l’usage d’une chose, ne peut se prévaloir de sa possession pour 

ir son droit 4 un simple démembrement en droit intégrgl de propriété : 
gest la décision expresse de notre article.” 
‘| . “He who possesses in virtue of a title which confers the usufruct or use of 
vo a thing, cannot take advantage of his ession to convert his right to a simple 
use into a right to the ownership of the thing itself.” 
_,Nothing can be stronger evidence than the title itself to determine the nature 
of the possession.” Vazeille, No. 165. 
’ The same possession (as owner) is required for the prescription of thirty 

C. C., 3466; Pothier, Nos. 172, 175; Walker v. Pratt, 1 Rob., 41. 
What constitutes ownership is clearly defined by the Civil Code: ‘Ownership 

the right by which a thing belongs to some one in particular, to the excla- 

‘of other persons.” C. C., 480. 

“Absolute ownership gives the right to enjoy and dispose of one’s own pro- 

bre the most unlimited manner, provided it is not used in a way prohibited 
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laws and ordinances.” Art. 483. 

; ier, in his Traité de Propriété, No. 4, says: ‘“‘Le domaine de propriété 
ainsi appelé parce que c’est le droit par lequel une chose m’est propre et 

sparen privativement 4 tous autres.” 

‘Ce droit de propriété, considéré par rapport a ses effets, doit se définir le 

o disposer a son gré d’une chose, sans donner néanmois atteinte au droit 


trui, ni aux lois. Jus de re libere disponendi, ou jus utendi et abutendi. 
ership of property is so called because it is the right by which a thing 
gs to me exclusively of all other persons. This right of property, con- 

in relation to its effects, may be defined to be the right to dispose of a 
according to one’s pleasure, provided the right of others are not infringed 
he law violated. Jus de re libere disponendi, ou jus utendi et abutendi. 
e power to alienate, to use, or to destroy one’s property is essential to owner- 









Joes the Act of September 20th, 1820, convey to the city a right of owner- 
mS }in the soil itself, or does it transfer merely a right of possession? Let the 
ny lowing s of the Act answer: “ The parties of the first part, as well 

"in their personal names as in their capacity of actual possessors uf the batture 
Bi hg of the Faubourg St. Magy, or representing them (the possessors), wish- 





to favor the public in the use of the banks of the river in front of said 
re, and to facilitate the communication of the streets to it, they do by tifese 
, mts make a donation inéer vivos_and irrevocable to the Mayor, Aldermen, 


Be 


», of all the rights which said donors have or may have in relation to it: 
{n all that portion of the batture or allavion beginning at the lower lina 
the property of William Montgomery, and extending to the limit between 
the city and the Faubourg St. , and from the foot of the outside of the 
new levee to the marginal line of the river at its lowest stage. 


ay; 
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ner 2d. In the new levee which has been constructed along the whole’ 
t) Momeratrrr. said batture, as well as the soil upon which it is built, &c. “7 
8d. In the soil necessary for the prolongation of the streets of said { 
to the new levee. a 
4th. In the soil of Tchoupitoulas street in its whole length aldng 
faubourg. 4 
“It then declares that the present donation is made on the express ¢ 
without which it would not have been made, that all the ground embra 
the donation shall remain inalienable and not subject to seizure for 
otherwise, in the hands of the corporation of New Orleans, who shall ii 
under any pretext, sell, exchange, give or otherwise dispose of the 
whole or in part, in any manner whatever, nor employ it for other publie 4 
than that to which it is naturally destined,” &c. 
The owners expressly declare that they are the possessors, not the ¢ 
the batture. No where in the act can an expression be found which 
in the most remote manner a title in themselves. It is the possession ¢ 
which they pretend to transfer, and not the ownership. If anything 
than the clearest and most positive language were required to manifest this 
tention, ample evidence might be found in the declaration that the donation: 
made with a view to accommodate the public in the use of the batture for gen | 
tain purposes, and in the absolute prohibition against alienating the , 
sale, exchange or in any other manner, under any pretext whatsoever. 
language is so clear ‘nothing remains for interpretation. Lod 
It is a rule of law in the construction of instruments, “ that the intent | 
be determined by the words of the instrument where these are clear ar ‘ 
plicit and lead to no absurd consequences.” (C. C. Art. 1940, No. 3.) "Thap | 
“ where the terms are clear and free from all doubt and ambiguity, the letter 
it is not to be disregarded under the pretext of preserving its spirit.” (C) 
Art. 13.) “It is not allowable to interpret that which has no need of interpre 
tation.” Vattel, § 268. i 

It is to be remarked that defendants have not, in their answer, claimed 
other construction or effect except by simply setting up the plea of prescription; 
nor have they introduced ur attempted to introduce, a particle of evidence @ 
show a different intention. We are, therefore, not permitted to disregard the 
plain terms of the act, and resort to antecedents not discussed by the record, 
order, by a forced construction, to change its nature and effect. By no ingen 
cin language be employed which can more effectually exclude all design of e 
veying the ownership, than that made use of in this act. , 

Such, then, is the nature of the act, and such the interest transferred. ¥ 
are now, it must be borne in mind, considering it only in relation to the singh 
question of prescription; and to determine this, it is only necessary to inguim 
whether defendants possess the ownership or merely the use. The law, as We 
have seen, peremptorily declares that the party claiming title under preseripti 
must possess as owner. Their title proves that they do not possess as owneh 
but acquired the use only. Under such a possession, no length of time, 
even a hundred years, could confer ownership by prescription. The essen 
element upon which the doctrine is based is wanting. Prescription can no f or 2 
be acquired without possession as owner, than the human body ean exist without 
life, er a crop of grain be reaped without being sown. , 

In addition to the authorities before quoted, we will refer the court to a 
reported (II Dalloz, 287, No. 15,) where the Parliament of Besangon rejected t 
pretensions of the Jesuits of Dole to the ownership of a tract of wood nd, 
although they had for more than a century exercised the acts of ownership, be 
cause the primitive title of their possession conferred only a right of use. 
other cases mentioned by Trop., Nos, 523, 524, om 

In examining the maxim, Ad primordium tituli posterior semper fe tur 
eventus, Merlin says: “ This maxim is not diffigult to comprehend. When @ — 
title is produced, under which possession is held, it is the title which must 
ern;” “consequently, if this title is affected with a vice of a nature to pre 
prescription—that is to say, if it is not translative of property: there can be 
doubt that the longest possession can produce no effect. erlin, V. Pres, se 
1, § 6, Art. 2. Go 
, othier, Prescription, No. 172, says; “ As to the qualities which the po 
ought to have, there is this difference between the prescription of ten a 
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that of thirty years: for the prescription of ten and twenty years, 
or must pe na the just title under which his and 
good faith; for the peerenoee of thirty years, on the contrary, it is not 
sary to produce the title. That the possession proceeded from a just title 
from the mere lapse of time, so long as the contrary does not 
















n , however, appears if the title from which the thirty years’ pos- 
ceaiel is i se it is found to be one which, in ite nature, is 
ive of property, and consequently not a just title.” 
e title not being just and translative of property, and the evidence thereof 
proved and perpetuated by the production of the title itself, no preserip- 
ean ever run. e presumption of justness of title raised by thirty years’ . 
ion is destroyed. Hence the maxim: Melius est non habere titulum, quaém 
viliosum. Ibid, Nos. 120, 121, 122, 124; Trop, No. 501. 
, therefore, conclude that nothing more than the possession for certain 
P ‘hed uses was transferred to the city ; that the primitive title of defendants 
j the fact that the city held only as possessor and not as owner; that 
a title being what is called in law precarious, can never be the basis of 
prescription, however long the possession may have continued ; whence it neces- 
results, that the city had acquired no title by the effect of prescription at 
the institution of the present suit. 
the defendants will perhaps contend that, admitting the city has not 
sequired a title by prescription, and admitting, further, that it possesses no title 
whatever, yet our right of action is extinguished by the prescription of thirty 
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Tthis position is based upon the 3512th Article of the Civil Code: “ All ae- 
tions, for immovable property or for an entire estate, as a succession, are pre- 
seribed by thirty years, whether the parties be present or absent from the State.” 

Napoleon, Art. 2262—the same. 
me be said in argument that the action is nearly identical with the Péti- 
ion d’Hérédité of the French law. It is immaterial with the present case 

; er itis or not. If accuracy, however, were nece in this respect, the 
: pale distinction might be drawn: The action called Pétition d’Hérédité, 
ie ived 
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rom the Roman law, was an action brought by one or more heirs to 
er the whole or part of a succession, against one in possession as heir, or 
as.successor to the rights of the apparent heir. It was essential that the pos- 

sessor should claim succession rights. If he held possession in any other qua- 

lity than that of heir, or representative of the rights of the heir, the action 

would be properly an action of revendication, and not a Pétition d’Hérédité. 
Duranton, vol. 1, No. 557. Rolland de Villargue, verbo Pétition d’Hérédité, 
° 1,2, 10,13. Pothier, Traité du Droit de Propriété, No. 370. It is, however, 
7 hy consequence whether this action be considered the one or the other. The 
rule of prescription is the same with respect to both actions, Rolland de Vil- 

langue, § 16 ; Duranton, vol. I, No. 540. And the only question now under 
consideration is, whether the action, be it a Pétition d’Hérédité, or one of re- 
‘yendication, is prescribed by the lapse of thirty years. The prescription in- 

ed is founded upon the Article above quoted, copied from Article 2262 

the Code Napoleon. It is to the expounders of the Napoleon Code that we 

must look for the true meaning and explanation of the language of this Ar- 


It has never been contended, in the jurisprudence of the country whence 
Article is derived, that its provisions are in all cases to be literally under- 
stood and applied. The rules of interpretation require that it should be re- 
ived in subordination to, or at least in connection with, other Articles of the 

, and be so construed that all may harmonize with and give effect to each 
other. As a general rule, it is true that all actions, both personal and real, are 


* 


prescribed by a laps of thirty years. To this general rule there is an excep- 

tion, not an arbitrary exception, but one growing out ofthe principle upon 
which the rule laid down in the article is founded. It is, that an action, with- 

' in the meaning and reason of art. 3512, is never prescribed by the mere lapse 
of thirty years, unless the party in possession has acquired an adverse right. 

A construction which would give it the effect of destroying the system of pres- 
cription of thirty years, by which property is acquired, might be a construction 
convenient to defendants in the present suit, but certainly not in accordance 
with reason or just principles. One part of our Code could never have been 







90 Monicrraurrr, Of no effect another, and thus, like two opposing forces of equal 
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intended by its framers to be so applied or understood as to destroy 


lise each other. This result would unquestionably follow if the fe 
taken in its literal sense. Our own Code and the French Code say: 
a title by the prescription of thirty years, the claimant must possess ag 
If he do not possess as owner, he cannot acquire a title by pres 
matter what length of time his possession may have continued. Now wh 
the meaning of this declaration that he shall acquire no title? Does it: 
mean that if the title is not in the possessor by the effect of prescription 
shall remain in the true owner? The title must vest in some person, am 
whom should it vest but the real owner? If the title, therefore, being: 
clared not to be in the possessor, still remains in the original proprietom 
there, in the jurisprudence of any civilized country, a rule of law which 
take away a right of action on the part of the owner to recover from the 
sessor what the law positively declares such possessor has no right to?” 
long as there is a right there is a remedy, is a legal maxim, of universal 
cation. Yet the construction claimed a counsel would virtually defeat 
right and render the law of thirty years’ prescription in every case a nullij 
The law governing this prescription says distinctly : “ you have not pe 
as owner; your possession has not been continuous and uninterrupted, 
which are essential requisites. Therefore, your possession of thirty year 
upon which you rely, can give you no title, no right to the property.” The 
article in question ‘says: if literally considered, although you have no tif 
still you have a title; because though you have acquired none by prese 
yet you virtually have one from the fact that thirty years having elapsed sing 
the right of action originated, no action can be brought against you by the 
owner ; and being in possession, your title cannot therefore be practically quem) 
tioned. No matter whether you possessed as owner, or whether your possey 
sion had any of the qualities required by law or not, though you had in fee 
but recently taken possession, if thirty years has elapsed since the true owne 
might have instituted suit for the property, his right of action being 4 
barred, your title is necessarily complete.” Here is a direct contradiction) 
Giving effect to the latter construction, presents the strange anomaly of a ' 
being lost to one without being acquired by another. But the truth is, ange 
tion may be brought for immovables so long as the possessor has not acquired, 
an adverse right by prescription. The article 3512 was never intended, 
cannot, by a reasonable construction, be made to take away that right, and 
thus virtually destroy the system of thirty years prescription. The Frengh 
commentators upon this, as upon all other questions growing out of the a 

y 
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sions embodied in the Civil Code, are full and explicit. They show b 
clearest reasoning that an action under this article, is never prescribed b 
mere lapse of thirty years, when no adverse right has been acquired, 

shall present the reasoning of these authorities: they are so directly in : 
as to justify being quoted at length. In commenting upon this article, Cotelle, 
t. 11, p. 449, says: ‘* Mais elle n'exclut la revendication qu’a la faveur 
possession exempte des vices qui empéchent de prescrire, par consequent 
violence, du précaire et de la clandestinité. Il faut ajouter, pour ce qui 
la possession de trente ans, que Je possesseur n’est point obligé de justifier de 
Yorigine de sa possession, mais elle peut lui étre opposée si elle est dans Te 
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causes qui s’opposent 4 la possession, et si le vice n’a point été purgé; cat | ly'a 
quoique la prescription des biens ne soit que l’exclusion de l’action en revendi righ 
cation, il ne faut pas perdre de vue qu’elle ne peut étre fondée que sur la t que 
session ; or, si le détenteur n’a pas eu, pendant le temps requis, la pres 
avec les qualités voulues pour prescrire, la possession n’a pu reposer que sur it.” 
maitre qui en a été iudiment dépouillé de fait, mais qui la retient toujours I 
intention, comme on ]’a expliqué.” oo | sep 

** But it (the prescription of thirty years) precludes an action of revendica= ete 
tion, only with respect to a possession exempt from the vices which aT 
prescription such as violence, a titre précaire (that is, not possessing as py 
and a clandestine possession.” Hence, when the possession is affected » 7 sion 
either of these vices, the action is not precluded by the lapse of thirt 2 8 
under art. 2262, upon the principle that no right having been acqui y 4 
possessor, the title remains in the owner. 4 5 

He then says; “It is necessary to add, in relation to the prescription of, § pro 


thirty years, that the possessor is not compelled to prove the origin of his title; 
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gubitimay-be opposed to him if it be affected with any of the vices which im- 


more than the taking away an action of revendication, the fact must 

sight of that it can only be founded on possession ; therefore, if the 

has not had possession during the time required by law, and it be 

¢lothed with all the requisites indispensable to prescription, the possession 

aan belong only to the owner, who has been unjustly deprived of it, but who 
retained it animo. 

SDelvincour, p. 132, quoted by Troplong under No. 469, “ Mais, pourra-t-on 
dire, les actions de dépdt, de commodat, ne sont-elles pas prescriptibles par 80 
andcomme les autres actions? Et alors, si le dépositaire ou le commodataire 

pas directement la propriété par la prescription @ I'effet d’acquérir, 
neVacquerront-ils pas du moins indirectement par la prescription a l’effet de se 
libérer, puisqu’il n’existera plus d'action efficace pour les obliger a restituer ? 

o# Je réponds qu’ils peuvent étre effectivement libérés par trente ans, de l'ac- 
tion personnelle du dépot ou du commodat; mais qu’ils ne le sont pas de l’ac- 
tion réelle ou en revendication, parce que le vice de leur titre les empéche de 

avoir opposer la prescription a l'effet d’acquérir. Ils sont done libérés de 
toutes les prestations personnelles qui ne pourraient étre exigées d’eux que par 
faction du dépét ow du commodat. Ils le sont méme du prix de la chose, si 
elew péri par leur faute. Mais si la chose est entre leurs mains, elle peut étre 

endiquée par le propriétaire.” 

But it may be said: are not actions of deposit and loan prescribed by 

years, like other actions? And then, if the depositary or the borrower 
cannot acquire the property directly by the prescription acguirendi causd, do 
they not acquire it indirectly by the prescription liberandi causd, since the ac- 
tion'to compel restriction no longer exists ? 

“answer that they may be effectually released by the lapse of thirty years, 
from the personal action of deposit or of loan; but that they are not re 
from the rea! action or action in revendication, because the vice with which the 
tile isaffected, prevents them from pleading the prescription by which proper- 
tyis acquired. They are relieved from all personal liabilities which could only 
berequired in actions of deposit and loan. They are even relieved from an 
action for the price, if it has perished by their fault. But if the thing still re- 
mains in their hands, it may be recovered by the owner.” 

‘Wazeille, Prescription, vol. 1, p. 445, No. 365. “To loose an existing thing, 
itis necessary another should have acquired a right to it.” 

These authorities support the construction for which we contend, that so 
long’as the possessor has not acquired a title by prescription, the action to re- 
cover is not prescribed by thirty years. But Duranton, one of the ablest com- 
mentators on the French Code, is, if possible, more full in his consideration of 
this article. 

‘Daranton, vol. 21, No. 248, p. 888, “ Mais on ne fait pas attention que quand 
Tarticle %262 dit que les actions réelles, la revendication par par et se 
prescrivent par trente ans, cet article suppose que la propriété est perdue par 

laps de temps, et que ce n’est que comme conséquence de la perte du droit 
de/propriété, que l’action en revendication est prescrite: or, la propriété n’est 
pérdue pour le propriétaire qu’autant qu’un autre |’a acquise.” 

“But we do not reflect that when article 2262 says: real action, consequent- 
ly'aetion of revendication, are prescribed by thirty years, it supposes that the 
rigit'o! property is lost by this lapse of time, and that it is only as a conse- 
quetice of the loss of the right of property, that the action of revendication is 
prescribed, since property is lost to the owner only when another has acquired 
it” See the remainder of the article; also Nos. 244, 245. 

Thid. 848, vol. 21, p. 562, “ Toutes les actions, tant réelles que personnelles, 
se prescrivent bien par trente ans, mais sous les conditions suivantes, qui ont 
été développées précédemment, et que nous résumons ainsi: + 

To. Pourvu que Ja chose ou le droit soit prescriptible:  , 

20. Que celui qui invoque la possession & |’effet d’acquérir; ait eu une posses- 
sion de la qualité et du temps voulus par la loi; 

80. Que la prescription ait pu courir & son profit ; 

40. Qu’elle n’ait pas été interrompue ; 

bo. Et que son cours n’ait pas été suspendu, soit 4 raison de la qualité du 

‘iétaire ou du créancier, soit pour une autre cause déterminée par la loi.” 


20 


ion, and those vices be not removed; for although prescription en temnneniten 





9p Mowowausrr. der the following conditions, which have been heretofore developed : 
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“ All actions, both real and personal, are prescribed by thirty years, 





ist. Provided the thing or the right is prescriptible ; che 

2d. That he who invokes possession as a means of acquiring, should fy 

ior. clothed witli all the qualities, and that it should have contix 
the time required by law ; aly 
8d. That prescription may run in his favor ; in: 

4th. ‘That it be not interrupted ; A 

5th. That it be not suspended, either on account of the character 
owner or creditor, or for any other cause prescribed by law.” ms 

Ibid., No. 844, p. 562, “ En effet, il faut bien remarquer que je ne perdi 
mon droit de propriété, et l’action que j’ai pour revendiquer mon immes 
par le seul laps de trente ans, si aucun autre n’en a joui a titre de prop 
pendant ce méme laps de temps, ou au moins pendant dix ou vingt te 
juste titre et de bonne foi, puisque nous retenons la possession anime 
Il faut, pour que mon droit de propriété soit perdu, et que l’action qui’ 
sulte soit éteinte par l’effet de la prescription, qu’un autre ait lui-méme aegg 
ce droit, et ce n’est généralement que par une possession ou jouiss 
trente ans qu’il laura acquis. 1% 

Ainsi, je néglige pendant quinze ans de prendre possession des biens@y 
succession qui m’est dévoluc, et que, pour plus de simplicité, j’avais 4 
acceptée ; au bout de ce temps, un tiers, parent du défunt, ou autre, 
de cette succession, comme si elle lui appartenait, et les choses restent dang 
état pendant plus de quinze ans encore, mais moins de trente, nul doute, qu 
qu’il se soit écoulé plus de trente ans depuis l’ouverture du droit & mon prg 
que je ne puisse encore intenter utilement l’action en pétition d’héréditey@y 
mon adversaire n’a pas possédé pendant trente ans, et mon action n’était pr 
criptible par ce laps de temps, que dans Ja supposition qu’il aurait lw 
acquis le droit par le méme temps: la loi n’entend faire éteindre le droiti 
Pun qu’en raison de ce qu’un autre l’acquiert. S’il en était autrement, 
possession de quelques inois, de quelques jours méme, pourrait suffire pair 
opérer l’acquisition de la propriété d’un cété et sa perte de l’autre, et cesta, 
qui n’a pu entrer dans la pensée du législateur, puisqu’il exige, pour cetteae 
quisition, une possession d’une durée déterminée.—Nous retenons Ja poss 
sion animo tantum, tant qu’un autre ne s’en est pas emparée, et, dans I’ 
je possédais dés la mort du défunt, parce que, dans notre droit, le mort salt 
le vif ; ce qui veut non seulement dire que l’héritier recueille le droit, 
son insu, et le transmet 4 son propre héritier, s’il meurt sans avoir méme 
té la succession, mais encore qu’il continue, sans aucune interruption, la posser 
sion du défunt. En vain celui qui s’est emparé de cette hérédité, pendant 
je négligeais d’en prendre possession, argumenterait-il du principe que 
de l’acceptation de la succession remonte & son ouverture pour prétendre qt 
c’est lui qui est censé avoir possédé dés la mort du défunt, et par c 
qu’il se trouve avoir aujourd’hui une possession plus que trentenaire : 
rait vrai s’il était a l’abri de l’action en pétition d’hérédité par l’effet d'une pi 
session réelle de trente ans, mais son langage n’est qu’un cercle vicieux. Da 
Ja prescription afin d’acquérir, le but direct et principal de la loi n’est paside 
punir le propriétaire négligent, c’est de consolider la propriété dans la 
celui qui posséde depuis tel ou tel temps; or, mon adversaire ne posséde 
depuis ce temps ; il n’a donc pas prescrit, et par cela méme mon action W@ 
point éteinte, quoique j’aie négligé de prendre les biens de la succession pet 
dant plus de trente ans.” a 

It is to be, indeed, remarked, that I do not lose my right of property, and 
the action I have to recover my immovable by the mere lapse of thirty yest, 
if no one has enjoyed possession as owner during the whole of that time, orat 
least during ten and twenty years, with a just title and in good faith, because 
I retain the possession animo tantum. It is necessary, in order that m a 
of ownership be lost and the action which results from it be extingwiihl 
the effect of prescription, that another should himself have acquired that right, 
and generally he can only acquire it by a possession of thirty years. 

Thus, I neglect for fifteen years to take possession of the effects of a succes 
sion devolving upon me, and suppose, for greater simplicity, which I have ae 
cepted. At the expiration of this time, a third person, relative of the 
or another person, takes possession of this succession as if he were the owner, 
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oa things remain in this state for more than fifteen years, but less than thirty Rey 
go doubt, although more than thirty years have elapsed since the opening of o> theanoet 
the succession, that I can still maintain my right en pétition d’hérédité, for my : 
has not possessed for thirty years, and my action is prescriptible by 
of time only on the supposition that the possessor has himself ac- 

ired the right by the same lapse of time. The law does not extinguish my 

o except in cases where another has acquired it. If it were otherwise, a 
jon of a few months or a few days, even, would be sufficient to operate 

an isition of property on one side, and its loss on the other, which never 
could have been intended by the framer of laws, since it requires for this ac- 
jon a possession for a determinate length of time. One possesses animo 
tantam so long as another has not acquired, and in this way one’s possession 
has continued since the death of the ancestor, because, in our law, le mort saisit 
levif.” In the prescription acqguirendi causa, the direct and principal end of 
the law is not to punish the negligent proprietor, it is to consolidate the pro- 
in the hands of him who has possesed during a certain time. “Since my 

d adversary has not possessed during that length of time, he has, therefore, not 
An prescribed ; my right of action is not extinguished, although I have neglected 
mn to take possession of the effects of the succession for more than thirty years.” 
See Gravier et als. v. Gravier, 2 L. R., 458, where the Supreme Court held 
that the prescription of thirty years does not necessarily extinguish all debts— 
consequently, that an action may be brought after the lapse of thirty years. 

These conclusions of Duranton are received by Troplong in his Treatise of 
Prescription with approbation, and are embodied in a note to No. 823. All 
authors, it is true, do not treat the subject so elaborately as Duranton; but it 
is believed no authority can be found to contradict the doctrine above laid down. 
It is natural and just, and gives to the article an application which can lead to 
no absurd results. 

It must be observed that the position that our right of action is not prescribed 
by thirty years, necessarily supposes, what we have demonstrated above, that 
no title has been acquired by the city by prescription or otherwise, and the 

ion is whether upon this supposition the right of action is, under the Art. 
$512, extinguished. ‘The above authorities lay down the rule, that if no title 
has been acquired by the city, then the action is not extinguished by that 
article, though more than thirty years have elapsed. So long as no adverse 
right has accrued, the true owner possesses animo tantam, and may maintain 
his action at his pleasure. 

In the view above taken we have assumed, for the sake of argument, that 
more than thirty years had elapsed previous to the institution of this suit. 
Such, however, is not the fact. The city must base its plea, under this article, 
upon the length of its own possession. It cannot pretend to possess previous 
to 1846, when the City Council passed the resolution declaring the batture no 
longer necessary or convenient to the public use, and ordering it to be laid off 
into lots to effect a public sale. ‘Thirty years, therefore, had not elapsed. 
With respect to the city, an action can only be deemed to have originated at 
the period when it took possession of the property sought to be recovered. 
The question is not when an action might have originated against others, but 
when it might have been brought against the party in possession. Duranton 
declares this to be the rule, at the conclusion of No, 244: “ Enfin, ce qui tranche 
la question, c’est que mon action pour les réclamer de mon adversaire n’a pris 
haissance que du moment qu’il s’en est emparé; or il y a moins de trente ans, 
done en prenant l'article 2262 4 la lettre, elle est encore bien fondée aujourd’hui 
—* ne peut pas dire que j’ai négligé de l’exercer pendant trente ans.” 

lly, what puts an end to the question is, that my action to recover from my 
adversary did not originate until the moment he took possession; and as thirty 
years have not elapsed, even taking the Article 2262 in its literal sense, it is 
well founded at the present day, since I cannot be said to have neglected to 
exercise it during thirty years. : 

With respect to the last ground, that our action did not originate until our 
adversaries took adverse possession, we refer to the following case in point, 
teported in the Journal du Palais, 25th May, 1810: Begonv. Héritiers Bonnet, 
“ Pierre Bonnet died 11th December, 1736. Jeanne Bonnet, one of his children, 
renounced his succession by act 28th July, 1748, The other children took no 
steps in relation to it. The succession, therefore, remained vacant. In 1764 
the administrator leased the effects of the succession to pay taxes. 
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“ Afterwards, Jeanne Bonnet, then married to Siewr Begon, took 








session without oppesition. 

“In 1806, the other descendants of Pierre Bonnet, the common a 
brought suit against Peter Begon to recover the succession, on the grou 
by virtue of his mother, Jeanne Bonnet’s renunciation, her share 
right to her co-heirs, and that her taking possession was an actual us 
which could confer no right, inasmuch as this possession had not ec 
thirty years. That the prescription of thirty years was not acquired, th 
Peter Begon, the heir of Jeanne Begon, could not under any pretext 
himself from the obligation of restoring the whole succession. 

“ Peter Begon, Jr., answered that an heir who has renounced may 
resume the succession, so Jong as it remains vacant; that the repudiation 
heir always produced one of two effects: either to throw the succession 
the relations of a subsequent degree, if the person repudiating was the 
heir, or if he had.co-heirs to transmit it to them by accrssion. That, 
first case the heir may always revoke his renunciation, if relatives of a subg 
quent degree have not taken possession, and that, in the second case, a ' 
ciation may always be retracted, if the co-leirs have not formally accepted ang 
expressed an intention to profit by it. That in the present case, the 
of Bonnet, so far from expressing a desire to profit by the renunciation of 
sister had constantly abstained from claiming their own hereditary 
That, under such an hypothesis, Jeanne Bonnet could have revoked her 
ciation and accepted the succession of their common father, which acceptation 
would have related back to their ancestor’s death, and that seventy years hay 
ing elapsed since his death, the action of pétition d’hérédité, now instituted by 
his representatives, was doubly prescribed. nig 

“The decision of the Civil Tribunal of Murat rejected the pretensions of the 
heirs of Bonnet to claim possession of the entire estate, but admitted themat 
the same time to share concurrently with Pierre Begon, their co-heir, without 
noticing the plea of prescription which the latter had made.” cid 

The judgment of the Court of Cassation then proceeds to say: “ coal 
ing it to be proved that Jeanne Bonnet renounced in 1748 the succession 
Pierre Bonnet, her father, and that if it were true that they had enjoyed the 
effects of the succession, they had abandoned them, since the plaintiffs prodies 
a lease of said effects in 1764, for six years, to pay taxes and imposts, 
established the fact that a renunciation was made by Jeanne Bonnet and her 
husband ; considering further, that Jeanne Bonnet and her husband took poe 
session subsequent to the period above determined, but at what precise time is 
not shown; that notwithstanding her renunciation, Jeanne Bonnet, bey 
doubt, became heir by the fact of taking possession before the plaintiffs 
determined to accept it; but under these circumstances the defendant, son of 
Jeanne Bonnet, cannot plead prescription against the other co-heirs dating from 
17386, the time of Pierre Bonnet’s death, because the said Jeanne Bonnet had 
renounced her quality of heir, and had only recovered it by taking possession 
of the estate; whence it follows that prescription did not begin to run until the 
period of taking possession. The plaintiffs allege that Jeanne Bonnet had held 

ssion but nineteen or twenty years anterior to their suit, and this factnot 
eing contested by defendant, it follows that the time which has elapsed is net 
sufficient to operate prescription.” Jak 
The plaintiffs might have brought suit for the estate against others, at any 
time subsequent to 1736, or subsequent to the abandonment by Jeanne 
Bonnet, in 1748; but the court held that the heir in possession could not, im 
order to support the plea of prescription, avail himself of any lapse of time 
prior to actual possession, and thirty years not having expired since the com 
mencement of his mother’s possession, the action was not prescribed. : 
This case fully sustains our proposition, that it is only from the date of the 
possession by the defendants that prescription ayainst our action began to rua, 
if it could ran at all, which we most peremptorily deny. 
Now, it is too plain for arguinent that the city had no adverse possession 
prior to 1846—without which lapse of, time is never allowed to operate. 
No title was conveyed to the city by the act of September 20th, 1820, but on 
the contrary, the transfer of the title was expressly negatived by the transfer of 
possession only. As the possession began, so must it continue, until changed 
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acts of ownership. No inference can be drawn in favor of owner. —_ B&NY 
or adverse possession from the length of its occupation, since this right of en Momeraurr. 
qecupation or use was conferred by law without infringing upon the rights of . 
wher. wt 

_ Since 1820 the city has been, by law, entitled to the use of all the batture on 

of New Levee, for the purpose of trade and commerce. This use 
absolutely indispensable to the wants of the public. We have before re- 
to the laws by which its use is regulated, and to the several decisions of 
gor Sapreme Court which explain its nature and extent. We have seen that 
ownership of the soil remains in the owner, the use belongs to the 
ic, without prejudice to his title; and so long asthe public deem that use 
gecessary, the owner cannot interfere to prevent its enjoyment. No presumption 
gf ownership can be raised in favor of the city by length of possession. The 
eannot pretend, nor could the plaintiff, that the use was not necessary down 
to the year 1846, when the Council, by its resolution, declared it no longer 
necessary or convenient to the public, and then for the first time assumed a title 
sdverse to that of plaintiff. Not before this period did our right of action ac- 
eme. We could not have maintained a usefal action, becanse, although our 
as owner of the soil was complete, we had not the right of possession, 

t which an action of ejectment will not lie. 

“The fact is self evident and not to be disputed, that the use was pe 
indispensable to the city, untit at least within a few years of 1846. {[t is well 
known that the batture on the outside of New Levee, in 1820, was but a narrow 
drip, It then, and for many years after, constituted a portion of the port of the 

. It was, strictly speaking, the bank of the river, to the use of which the 

ie had an andonbted right. The immense and constantly increasing com- 
merce of the city of New Orleans re uired a space of great width forthe land- 
ing of cotton and sugar, and the produce of the Western country. The accu- 
pulations of alluvion for many subsequent years was scarcely sufficient to 
gecommodate its growing business. If a line, therefore, could be drawn (which 
jsimpossible) between the period when its use was and when it ceased to be 
indispensable, the difference between that period and 1846 would not be sufficient 
to give foundation to the plea of lapse of time. But the truth is, its use must 
be deemed to have been necessary until the city declared the contrary. 

The owner could not successfully contest the question of necessity with the 
dity, until that right was given by Act of the Legislature of 1853. See case 
of Sarah Ann Withers, Wife of S. M. Kennedy, v. The Municipality No. 2 of 
the City of New Orleans, decided Jan. 9, 1855. . 

, The Act is as follows, p. 298: “ That whenever any riparian owner of pro- 
perty in the incorporated towns and cities in this State is entitled to the right 
of aceretion, and batture has b-en formed in front of said owner’s land more 
than is nece<sary for public uses, which the said incorporation withheld from the 
owner, he shall have the riglit to institute suit against said incorporation for so 
mach of said batture as may be necessary for the use of commerce and navi- 
om and for the necessary public highways and other public uses; and if it 

determined by the court that any portion of said batture be not necessary for 
the poblic uses above mentioned, the court shall decree that said owner is en- 
titled to said property, and compel said corporation to permit him te enjoy the 
use and full ownership of such portion of said batture.” The passage of this 

Act is the most satisfactory evidence of the entire inutility of instituting an 
action before 1846. It is not for the city, moreover, to dispute that necessity, 
sinee it continued to appropriate the whole batture to the uses of commerce 
antil that period. Its actual use is an admission of the necessity thereof. 

From this it results that, even supposing the city had a title competent to 
support prescription (which is denied), no prescription could have run against us 
sinee 1820, according to the well-known maxim, Contra non veleniem agere non 
currit prescriptio. Pothier, Prescription, Nos. 22, 23, 24, 697; Troplong, No. 
100; Ayrand v. Babin's Heirs,7 N.S.,481; Brown v. Jenkihs, 9 M. R., p. 542; 
3L.R,219; 2 N.S. 422. Whatever legally suspends our right to act must 
also suspend the effect of lapse of time. 

It is, therefore, plain that neither prescription or lapse of time could have 
ran against us prior to 1846, when the adverse possession of the city began. 

Under these circumstances it cannot be doubted that we Lave fully succeeded 
in showing that our action is not prescribed by Art. 8512, and that this ground 
of prescription is likewise without the shadow of a foundation. 
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8p Momaraurrr. ®ppear from the record that the defendants ever had corporeal possession of 
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But, be this as it may, we maintain that it has not been proved, and aos 


remises. ‘ 
: Possession is the foundation of prescription. It is a fact, not solely a 
It must be proved, not presumed. But two kinds of possession are kn¢ 
the law —natural and civil. Natural, when a man detains a thing corporeal, @ 
by occupying a heuse or cultivating a piece of ground. Civil, when a pepe | 
ceases to reside in the house or on the land occupied, but without intending & | 
abandon the possession. (C. C. 3391, 3392; Part. 3, tit. 30, L 2.) It is evides 
civil possession is but a mental continuation of a prior corporeal one, and mas 
necessarily be based upon it. The civil can have no existence unless precedal 
by the corporeal. The intention of the corporeal possessor may be tra 
to another by title ; that is to say, the person who acquires under a title gm 
unite his civi] possession to that of his author’s corporeal possession, 
the title be a just one. (C.C. 3394.) He who holds, even under a just 
must show corporeal possession in himself under his title, or in his $801 
or author. A corporeal possession must be proved to have existed in the 
ning, otherwise no prescription. For example: A. purchased an imm 
from B., and received a title in due form. If he, at the time of purchase, 
corporeal possession, he may prescribe against the title of third persons, by: 
years’ possession, which, after the corporeal, may be continued by the civil og. 
session. But if he. failed to take corporeal possession, he must then show, 
possession in B., from whom he derived his title, or in B.’» predecessor, th 
cannot trace an uninterrupted civil possession from himself back to an actual 
corporeal possession by some one of his predecessors, he cannot acquire bp 
iption under his title. When the plaintiff has once established an 
title in himself, the defendant who pleads a superior title, on the ground of 
scription, must prove conclusively that his prescription is supported by an 
nal corporeal possession. How strictly this is required by one holding undera 
title in good faith, will be seen by an examination of the following cases. The 
Spanish law of prescription is in every essential respect the same with our 
and therefore the jurisprudence of our courts equally illustrate and explain 
rinciples of that law. “When it is necessary to complete a possession a 
oem the civil possession suffices, provided it has been preceded by the 
real or actual possession.” Devall v. Choppin et als. 15 L. R., 580. “In the 
prescription of ten and twenty years, under a just title, a corporeal possession 
must be shown in the beginning; a civil one will then be sufficient to complete 
the possession already begun. C. C. 3453, 3405; Wilcorson v. Rogers and 
Wife, 13 L. R. 10 and 11; Zilis v. Prevost, 10 L. R. 251; Barnes v. Gaines, 5 
R. R. 314; Davis v. Dale, 2 Ann. 205; Kitridge et als. v. Hébert et als. 6 Ann. 
154; Green v. Hudson, 7 L. R. 123; Macarty v Foucher, 12 M. R. 17 and 18, 
The manner of acquiring possession is clearly defined by the Spanish law, 
“Two things are necessary to enable a man to acquire possession of an immo 
able: 1st. The intention to acquire it; 2d. That he takes corporeal possession. 
If either of these requisites be wanting he cannot acquire possession. Part. 8, 
L. 6, tit. 30; C. C. 3399. ; 
No evidence of these important and fundamental facts have been adduced by 
the defendants. The consequence, therefore, is, that their plea of prescription 
is untenable. . 


Roselius and Wolfe, for city of New Orleans. R. N. Ogden, for Delabigarre. 
R. Hunt, Curator ad hoc, for Mrs. Livingston. 

Lea, J. - The plaintiffs, alleging that they are the duly acknowledged natural 
children of Antoine Remy, deceased, and as such his sole legal heirs (having 
been put in possession of his succession as such) claim a portion of land on 
the batture in front of the former Second Municipality of this city, as forming 
a part of said succession. 

This property they claim as belonging to said succession by a regular chain 
of titles derived originally from John Gravier in 1800, and transmitted by suc- 
cessive sales to their ancestor, who died possessed of the same. 

Wherefore they claim that the Municipality No. Two, Miss Amaryllis L. De- 
labigarre, Mrs. Livingston and Mrs. Barton, who, the petitioners allege, set up 
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title or claim to said lot of ground, be cited, and that, after due proceed- = 
had, the said petitioners be recognized as the owners of the lot by them % Momorrausr. 












‘Phe answer of the city denies specially the heirship of the petitioners, sets 
up an‘act of compromise, entered into in 1820 between the city of New Or- 
‘Edward Livingston, and the riparian proprietors fronting on the batture 

atthat time, as a basis of title, or at least as conferring such title upon the 

public, of whose interests and rights the city authorities are the administrators, 

asto form @ basis of prescription, which they plead in bar of the plaintiffs’ 

sight to recover. 

Miss A. L. Deladigarre, for answer, also denies the heirship of the plaintiffs, 

and pleads the prescription of thirty years. 

Mrs. Livingston and Mrs. Barton also deny the heirship of the plaintiffs, but 
aver that their title has been transferred to the Municipality No. Two of New 
Orleans by two several acts of donation and compromise, the one passed in 
1820, and the other in 1851, 

The pleadings present, therefore, three questions for solution : 

ist. Are the petitioners the legal heirs of the deceased Antoine Remy? 

9d. Did the property in question belong to Antoine Remy at the time of his 
decease ? 

$d. If the two foregoing questions are answered in the affirmative—have the 
defendants, or any of them, acquired, as against the plaintiffs, an adverse title 
by prescription ? 

‘It appears from the evidence that the petitioners were duly acknowledged 
as the natural children of Antoine Remy, sen., (whose succession they claim) 
by an act passed before a notary and two witnesses, on the 7th March, 1808. 
This document, it is true, was intended to be a will, and has never been ad- 
initted to probate as such, but though not binding as a will, it is certainly good 
as an acknowledgment of paternity made in due form of law. It is moreover 
shown that the petitioners had the name, the reputation, and status of the re- 
cognized illegitimate children of Antoine Remy ; as such they were, after a full 
compliance with all the formalities required by law, put in possession of the 
succession of their deceased father. If any legitimate relations of Antoine 
Remy existed at the time of his decease, (which nothing in the evidence estab- 
lishes) they have allowed a period of thirty-four years to elapse without pre- 
senting any claim to his succession. 

The petitioners were, therefore, properly put in possession of the succession 
of their natural father. It is not necessary to enquire whether, if a legitimate 
heir were to present himself as a claimant of the succession, he would or would 
not be barred by the provisions of Article 1023 of the Civil Code. It is suffi- 
cient that in point of fact no such heirs are shown to exist, or if in existence, 
they have not presented any claim to the succession. 

We think, therefore, that the pctitioners have the right to stand before the 
court as the acknowledged representatives of their deceased father, and as such 
to prosecute any claims belonging to his succession. ° 

When Remy, sen., died, he was undoubtedly in possession of the property 
R claimed by his representatives under a chain of titles dating back as far as the 
year 1800. The titles from Gravier to Theard, and from Theard to Remy and 
Ellingham conveyed title to the river. By an act of partition between Remy 
P and Ellingham, the entire ownership became vested in Remy, who afterwards, 
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Rexr by act passed in January, 1810, transferred all that portion of the 










9 Mumorratiry. the rear of the levee to Zabary. The batture portion of it continued i 
actual use and possession till he died, and did not pass to Tabary by igor 
of sale. a 

Now, if Remy was in possession under a good valid title, dating back. as 
year 1800, his heirs must certainly recover it, unless it can be shown 
or his heirs, had been divested of the title. It is urged, on behalf of ¢ ; = 
that Remy divested himself of his title by a surrender of his property to “i ‘of 
creditors; and lastly, that by an act of donation and compromise, p 4 as 
tween the Mayor, Aldermen and inhabitants of New Orleans and J with 
Livingston, and other riparian proprietors, before H. Lavergne, Notary AD 
on or about the 20th September, 1820, for the purpose of settling the pure 
ing claims to the alluvion, the piece of ground claimed by the plaintiffs, ofa: 
was then in existence, together with all its future increase, was donated. and ont 


abandoned to the said Mayor, etc., for the sole and exclusive occupation and 
benefit of the public: that the said parcel of ground thereby became a public 
place (locus publicus), and all that has been added thereto has become a 
place ; that the piece of ground in question has been in the undisturbed 
session and occupancy of the public for upwards of thirty-one years, by which 
possession the right of the public to the said piece of ground has been 
ratified and confirmed, even if the title of the public had been consi 
doubtful without said possession and occupancy, which alleged public Posses- 
sion and occupancy is made the basis of the plea of prescription. wn 
As respects the surrender of the property by Remy to his creditors, it no 
doubt gave his syndic a right to sell the same for their benefit, but the title 
still remained in Remy. Old Code, page 294, Art. 17. dj 
It is clear that this property was never sold, and an examination of the im, 
perfect record of the insolvent proceedings show that the creditors received 
from the proceeds of the sale of other assets very nearly the full amountof 
their claims. As no creditor of the deceased asserts any claim against his 
cession, and as Jtemy died in the actual possession of the property, it is a fair 
and reasonable conclusion that his creditors were satisfied, if not paid in full, 
It is to be remarked that the surrender was made in 1809, and that Remy 
died in 1821. 
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If the foregoing views are correct, the only question to be determinehil 
whether an adverse title has been acquired by prescription. J bel 

As we think it is satisfactorily proved that Remy died in the actual pos 
of the property, which he held under a valid title, there could be no adverse, of 
possession prior to that period, and therefore, whatever may have been the wor 
character of the alleged possession of the city, it must have been accompanied tat 
by a title translative of property, and exercised in good faith, to form the basis tive 
of prescription. 7 se 

Now, even assuming the questionable propositions that the act of donation sin 
or compromise of i820, under which the city claims title, was intended to be, ’ 
and was in reality, a title translative of property from the donors to the public, sen 
and that the city authorities, as the administrators of this property for the use, Or 
of the public, have the right to invoke on their behalf the plea of prescription; me 
it is clear that the possession which is made the basis of prescription, must be: itt 
of a character which is inconsistent with an adverse ownership. As againsta. the 


person having a good and valid title to property, accompanied by an actual 
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possession under it (for however short a period of time) no one can acquire a — 

right by prescription except by such an actual adverse possession as that 2 Mumowaurr. 

‘above designated, which possession must be continuous, unequivocal, uninter- « 
, and with the intention of holding as owner, or on behalf of one as- 

‘gaming to be the owner. In the absence of such adverse possession, the civil 

4 of the original owner will be presumed to continue. Now, we con- 

giderit well settled that, under the laws of this State regulating the public use 

‘of battures and banks of rivers, mere possession for the public use can in no 

ease form a basis of prescription, because such possession is not incompatible 

with a right of ownership in a riparian proprietor. See 18 L. R., 236; also 9. 

A. Withers v. Municipality No. Two, 10 An. “The possession of the city is 

purely administrative, destined in its nature to terminate upon the happening 

ofa certain contingency, (which, in the case at bar, has already happened.) It 

cannot, therefore, be pleaded against the riparian proprietor as the basis of an 

ipdverse title in the city.” See Withers v. City of New Orleans, 10 An. 

In order, therefore, to support the plea of prescription based upon an adverse 
possession, we must look for such distinctive acts of possession as are inconsis- 
tent with ownership in another, and ownership is defined by the Code to be 
“the right by which a thing belongs to some one in particular to the exclusion 
of other persons.” C.C. 480. The evidence, in our opinion, fails to establish 
any act of possession or ownership exercised by the city authorities which was 
inconsistent with a title in the plaintiffs, or with which the plaintiffs, as owners, 
could have interfered, under existing laws, prior to the year 1846, when the 
Council for the first time assumed a title adverse to that of the plaintiffs, by 

offering for sale batture lots, or passing resolutions to the.effect that portions of 
the batture be sold for the exclusive benefit of the Municipality. 

This act of ownership was within ten years prior to the institution of this 
suit, and cannot be relied upon as forming a basis of prescription. 

We have seen, then, that the plaintiffs claim under a good and valid title, 
paramount to all others, accompanied by an actual physical possession, which 
continued until the 24th June, 1821, and a civil possession extending to a much 
later period, which was never interrupted by any act on the part of the city 
authorities inconsistent with that ownership until the year 1846. The several 
acts of the Legislature, giving to the city police powers over the batture, were 
intended to enable them the better to enforce their administrative authority on 
behalf of the public, who were entitled to the wse of the batture for the pur- 
poses of commerce; they were never intended to change or disturb the rights 
of property, and had such been the intent and object of these statutes, they 
would to that effect have been nullities. The civil possession of the represen- 

tatives of Remy was not disturbed by the exercise of the police and administra- 
tive powers of the city authorities over the property in question, as they still 
possessed it in the only manner in which any owner could possess property 
similarly situated. 

We have been referred to the fact, as disclosed by the evitience, that Remy, 
sen., intervened in the suit brought by John Gravier agaiwst the city of New 
Orleans, and it is urged in argument that the plaintiffs are bound by the judg- 
ment recognizing Gravier’s title. The plea of res adjudicata is not set forth 
in the pleading, but if it had been, it is evident that no issue was made up on 
the demand in intervention, and that the judgment ignores it altogether. More- 
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over it appears to have been discontinued before trial and judgment 


The claim of Miss A. L. Delabigarre is founded upon a bill of sale f 
Gravier subsequent in date to that made to the plaintiffs, and so far as thee 
dence discloses does not appear to have been accompanied by any act of 
session whatever, so far as relates to the particular property in dispute. 

As Mrs. Livingston and Mrs. Barton have disclaimed title to the p 
claimed by the petitioner, there can be no objection to a judgment in fa ot 
the plaintiff, so far as they are concerned. a | * 

It is ordered, that the judgment appealed from be reversed, and that de 
plaintiffs be recognized as the true and lawful owners of the property ¢ 
by them, to wit: that portion of the batture lying and being in front of ¢ 
described in the petition, to wit: a lot of ground situated in the iashiail 
Mary, being numbered 64, and having sixty feet front on the river, and Ong 
hundred and sixty feet in depth, the whole as more fully described in the a 
of sale annexed to the petition. oN 

It is further ordered, that the defendants pay costs in both courts, ‘il 


A rehearing was applied for in this case, and thereupon the following onder 
was entered up: a 


Lea, J. In this case a rehearing is granted exclusively for the "ae 


¥ 


considering the propriety of amending the judgment so as to reserve the 

of the city of New Orleans, and of the public, to the use of such p 

the batture, which is the subject matter of litigation herein, as may be neces. 
sary for the purposes of commerce, or other public uses. ee 

After the rehearing the following decree was rendered: : 

Lea, J. In this case, the court having duly considered the arguments ments 
counsel on the rehearing granted herein, it is ordered that the judgment "% 
tofore rendered herein be so amended as to read as follows: 

It is ordered, that the judgment appealed from be reversed, and that 
plaintiffs, Antoine and Francois Remy be recognized as the true and law 
owners of the property claimed by them, to wit: that portion of the batture 
lying and being in front of the lot described in the petition, to wit: a 
ground situated in the fauburg St. Mary, being numbered 64, and having 60 
feet front on the river and 160 feet in depth, the whole as more fully described 
in the act of sale annexed to the petition, reserving to the city of New Orleans 
the possession for the purposes of administration of such portion of the pro- 
perty in dispute as may be subject to the servitudes established by existing 
laws on land fronting on the Mississippi river, within the limits of the city of 
New Orleans. ; 

It is further ordered, that the defendants pay costs in both courts. 
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Ju allcases where the thing sold remains in possession of the seller, it is to be presumed that the 
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sale is simulated ; and with respect to third persons, the parties are bound to show its verity. ©. 
0.9456. 


\) PPEAL from the District Court, Ninth District, Parish of Carrol, Qooley, J. 


Shavo, for plaintiff and appellant. use, for defendant. 
 Yoorntes, J. The defendants obtained a judgment against William L. and 


forah A. Stewart, in the parish of East Feliciana, the domicil of the latter, 


where.the judgment was recorded on the 27th of February, 1852. 

_ The plaintiff is appellant from a judgment dissolving an injunction sued out 

by him, in which he claimed to be the owner of certain slaves seized as the 
of Sarah A. Stewart under an execution in that suit, directed to the 
Sheriff of the parish of Concordia. 

‘The answer of the defendants to the injunction charges that the title set up 
by the plaintiff is simulated, fraudulent and collusive, and has never been 
Jegally recorded nor accompanied with the possession of the slaves in question. 

_, The only evidence adduced on the trial by the plaintiff is a conveyance to 

of the slaves in dispute from Sarah A. Stewart, by notarial act, executed 


. the 7th of January, 1842, in the parish of East Feliciana, the domicil of the 


contracting parties. It does not appear that this conveyance was ever recorded 
in any other parish than that of Pointe Coupée, and that, too, subsequent to 
the registry of the defendants’ judgment. Neither does it appear that the 
plaintiff ever had the actual possession of the slaves. 

Th all cases where the thing sold remains in possession of the seller, it is 
to be presumed the sale is simulated, and with respect to third persons, the 
parties are bound to show its verity. C. C., 2456. We are therefore of opinion 
the injunction was properly dissolved, with damages. 

It is therefore ordered and decreed, that the judgment of the court below be 
affitmed, with costs. 





Tue Srate t. Henry Wison. 


Appeal from a judgment overruling a motion in arrest of jndgment after conviction of murder, on 
the ground that the words “then and there” were omitted in the concluding sentence of the in- 
dictment. Held: That if such indictment were defective at common law, it is aided by the sta- 
tute of 1855, which provides that it shall not be necessary to state any venue in the body of an 
indictment; and that no indictment shall be held insufficient for want of proper or perfect 
venue. 

Under the same statute any formal defect apparent on the face of the indictment must be taken by 
demurrer or on motion to quash before the jury is sworn; and every courf before which objection 
is taken for such formal defect, may, if necessary, cause the indictmentyto be forthwith amended, 
whereupon the trial may proceed as if no such defect had existed. 


PPEAL from the District Court, Sixth District, Parish of East Baton 
Rouge, Robertson, J. Morse, Attorney General. Herron, for appellant. 
Sporrorp, J. Henry Wilson was convicted of the murder of Thomas Lanes. 






















SUPREME COURT.OF LOUISIANA, 


The trial took place before the District Court of East Baton Rouge, 
jury found an unqualified verdict. ‘a 
After a vain attempt to procure a new trial and an arrest of judgment ea 
court below, the prisoner was sentenced te death, whereupon he took th 

appeal. 


the indictment. ben 

The assault is charged to have been committed in the parish of East B 
Rouge, in the Sixth Judicial District, on, &c. The words “ then and there” ap 
repeated upon the averment of every issuable fact through the indic 
holding of the knife, the striking and thrusting, the giving of the mortal 
and the instant death of the victim. da 

The only objection seems to be that the words “then and there” weal 
repeated in the closing sentence of the indictment, which embodies the ta 
sion of law drawn frem the facts theretofore stated in detail; “and so the 
&c., uport their oath do say, that the said Henry Wilson the said Theneeiigil 
in manner and form aforesaid, feloniously, wilfully and of his malice aforethoughiy 
did kill and murder, contrary to,” &e. 

Under the strict rules of the common law, it was, in general, unn 
aver a mere conclusion of law either with time or place, although, if time ; 
place be averred, they should be averred correctly. I Chit. Cr. L. p. 199. bik 

This indictment is drawn with precision, and after the most approved preee- 
dents. 

But, if it would be defective at common law, it is aided by the statute | 
March 14th, 1855, entitled “ An act to regulate the mode of procedure in 
nal prosecutions,” which declares (sec. 16,) that it shall not be necessary 
state any venue in the body of any indictment, and (sec. 17) that no i 
ment for any offence shall be held insufficient for want of a proper or 
venue. ae 

The same statute (sec. 18) requires that every objection to any indictment 
ary formal defect apparent on the face thereof shall be taken by demurrer 
motion to quash such indictment, before the jury shall be swern, and not A 












wards; and every court before which any such objection shall be taken for 
formal defect, may, if it be thought necessary, cause the indictment to be forte 
with amended in such particular, and thereupon the trial shall proceed as if no 
such defect had appeared. See Acts 1855, p. 171 et seq. 

This statute seems to have been overlooked by the appellant. 

There is no error in the ruling complained of. 

The judgment is therefore affirmed, with costs. 
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The only point made on his behalf in this court is, that the Distriet.J , . 
erred in not arresting the judgment for a defective allegation of the in 
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Aotion of damages for injury to the value of plaintiff's property, by constructing a new levee behind 
“plaintiff's buildings, so as to place them out of the protection of the levee. Held : That plaintiff, 
‘in claiming damages from defendants, admitted that the levee was constructed by their order, 
and that under the pleadings, the regularity, in point of form, of their proceedings, as a delibe- . 
rative body, could not be inquired into. 

Ail landed proprietors whose property lies adjacent to a navigable stream hold it subject to certain 
gonditions, imposed for the common utility. 

There is no law prescribing where the levee opposite the town of Providence should be run. The 
Jevee Inspectors and two freeholders are directed by law to lay off the levees at a eudtable dis- 
Yance from the bank of the Mississippi river, and there is nothing in the law to restrain the dis- 
cretion thus conferred. By the Court: But the Commissioners have not an arbitrary discretion ; 
and if they were wantonly and unnecessarily to set the levee so far back as to ruin the plaintiff's 

, he would not be without remedy. At the same time, this court will be reluctant to inter- 
fere with the exercise of that discretion which is confided to sworn officers living near the locality; 

‘gnd before doing so, will require a clear case of oppression or injustice to be made out on the part 
_of the complainant. 

The | Jaw concerning the expropriation of private property for public use does not apply to such 
Jands as may be found necessary for levee purposes. 

Code, 661. 

a. from the District Court, Tenth District, Parish of Carroll, Farrar, J. 

Dubose, pro. per., for plaintiff and appellant. Stacy & Sparrow, for de- 
fendant. 

Srorrorp, J. The plaintiff sued the Board of Levee Commissioners in the 
parish of Carroll, constituted by the Act of March 18th, 1852, (see Acts, p. 
984,) as amended by the Act of 25th March, 1858, p. 44, for $7000 damages, 
alleged to have been occasioned by the wrongful acts of the latter, in running 
aline across his premises in the town of Providence, near the rear line thereof, 
and thereby throwing his dwelling-house, and the most valuable portion of his 
Jots, out of the protection of the levee, and totally destroying their value. 

The evidence is, that in December, 1852, the plaintiff bought the property, 

of whose destruction he complains, for the sum of $2000; that the old levee 
ran and still runs about forty yards in front of his house, and is only about 
thirty yards above the margin of the Mississippi river, in a low stage of water; 
that for several years prior to the erection of the new levee in the rear of the 
plaintiff's house, the bank of the river in front had been rapidly caving ; that 
there was a belief that the old levee would be insecure for the protection of 
the town many years longer, on account of the continual inroads of the river 
upon that portion of the bank which fronts the premises in question; that 
ay there was a crack in the bank opposite plaintiff’s house—which is an indication 
: that the caving will continue; and that, under these circumstances, with a 
t view to the permanent protection of the town and of the alluvial region beyond, 
fh the new levee was built in December, 1854, running behind the plaintiff’s 
d house, across the rear of his lots, between three and four hundred feet back of 
| the old levee, notwithstanding the plaintiff and some of his neighbors, whose 
1 Property was levied out in a similar manner, protested against it. 

There is no doubt but that the property is less saleable, ‘and is considerably 

impaired in value by the action of the Levee Commissioners. 

The plaintiff submitted his cause to a jury of the vicinage, who found a 

special verdict to the effect that the land was subject to a servitude, and that 
the Levee Commissioners had a right to build a levee where it now stands. 


Thereupon judgment was entered against the plaintiff, and he appealed. 





B. - 
Lars 


M. Dusosse v. Toe Lever Commissioners. 
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Leaves Ooumis’ss. to be built where it is. This would seem to be inconsistent with his 
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The first point made by him, that the Commissioners never ordered ¢ le 









for damages against them. By suing them he has assumed that the act 
building the levee was their act, and they, by their course in the de 
admitted. it; under the pleadings, the regularity, in point of ren sti 
proceedings as a deliberative body, cannot be inquired into, n 

The only question is, does the act of the defendants, in construct 
levee where it is, furnish a ground of action for damages, under the ig 
in this case? » 

The question resolves itself into two branches : 

I. Had the Levee Commissioners a legal right, under any circumst 
erect the levee where it is? ; 
II. ‘Have they, under the circumstances of the case, exercised that 
supposing it to be one, discreetly, or wantonly, so as to damage the p 

without necessity ? 

All landed proprietors, whose property lies adjacent to a navigable 
hold it subject to certain conditions imposed for the common utility. # 
vices imposed for the public or common utility relate to the space which ig 
be left for public use by the adjacent proprietors, on the shores of nay 
rivers, and for the making or repairing of levees, roads and other p 
common works. All that relates to this kind of servitude is dcterninod 
laws or particular regulations.” C. C. 661. 

Is there any law prescribing where the levee opposite the town of 
dence should be run? The 18th section of the Act of 1852 (p. 236) 
that it should be the duty of the Levee Inspectors, together with two fie 
holders of his levee ward, to lay off the levee therein, at a suitable ;' 
Srom the bunk of the Mississippi river; and they were required to takeay 
oath faithfully and impartially to perform this duty. See also the sec. 16 
March 25th, 1853, p. 46. It will thus be seen that an enlarged discretion way 
entrusted to the Inspectors and freeholders ; they were to declare under oath 
what was a suitable distance from the river. We have been referred to nolaw 
restraining them, in the exercise of that discretion, to any particular distance 
from the river. And from the anterior legislation upon similar subjects, my 
infer that there was no arbitrary limit. ars 

The Act “ Relative to roads and levees,” approved Feb. 7th, 1829, § 8, p78, 
declared “that in future every new levee shall be constructed—to wit; ia 
places where the bank is apt to tumble down (endroits sujets d@ éboulis) at the 
distance of at least one arpent from the water’s edge; and in places where the 
same inconvenience does not exist, at the distance of at least sixty feet, pro 
vided that in both cases the said distance shall be measured from the sum 
mit of the bank of the river.” This Act, fixing only a minimum distance 
from the bank, implies that the maximum distance was unlimited by positive 
law. “f 

We, therefore, conclude that the Commissioners, acting upon the recommen 
dation of the Inspector of the Levee Ward and the freeholders, had a legal 
right, if the circumstances required it, to erect the new levee where they did, 
and that the plaintiff held his land subject to this servitude, for the publie 
utility. 

But, in the second place, we are of the opinion that the Commissioners 
not an arbitrary discretion; and if they wantonly and unnecessarily set 
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jpvee 80 far back as to ruin the plaintiff's property, he would not be without sar “tes 
peuedy. At the same time, in matters of this kind, this court will be refuctant Lever Comas'ss: 
j@ interfere with the exercise of that discretion which is confided to sworn 

gficers living near the locality, and, before doing so, will require a clear case 

@f- oppression or injustice to be made out on the part of the complainant. 

The plaintiff in this case has been, apparently, a sufferer, but we are not pre- 
pared to say that the Board of Levee Commissioners acted arbitrarily, or 
wantonly, or unjustifiably in placing the new levee where they did. To recon- 
cile the controlling interest of the public with the subordinate interest of the 
individual is ever a delicate problem: when they come in conflict the latter 
must yield. In this case, if the plaintiff suffers, it must be attributed to an 
“S 4 unfortunate or improvident investment upon a caving bank. He could not ex- 
pect the State to warrant him against the abrasions of the Mississippi river, or 

to move the levee back inch by inch as the river encroached upon the bank, so 

as to save him the utmost amount of property. The safety of the public has 

{o'be first consulted. When a new and expensive levee is to be built, prudence 
’ @ictates that it should be so located as to be secure for many years from 
grumbling into the river. The evidence in this cause shows that such were 
the views which governed the Inspector and Commissioners. The facts with 
teference to the condition and history of the bank opposite the plaintiff’s house 
goem to have justified their action; and a verdict rendered by a jury of the 
neighborhood, and supported by the opinion of the District Judge, refusing @ 
new trial, strengthens the presumption in favor of the propriety of the defen- 
dant’s course. 

The law concerning the expropriation of private property for public use 
does not apply to such lands upon the banks of navigable rivers as may be 
found necessary for levee purposes. The quantity of land to be taken for such 
purposes presents a question of police or administration to be decided by the 
local authorities, whose decision should not be revised by this tribunal except 
for'the most cogent reasons, and where there has been manifest oppression or 
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Mayor of Thibodeaux v. Maggioli, 4 Ann. 73; Zenor v. Parish of Concor- 
dia, 7 Ann. 150; Hanson v. City Council of Lafayette, 18 L. 295; CO. C. — 
48; Boury v. Miles, 6 Ann. 77. 

It is therefore ordered that the judgment of the District Court be affirmed, 
with costs. 


—_ 





Harriet Asurorp v. Caartes Tresirts et al. 


The fact that plaintiff had a legal mortgage on the property, for which a writ of possession, issued 
in favor of W., would not, if true, be a valid reason to stay the execution of the writ. That exe- 
cution would not impair her mortgage rights. 

The wife’s legal mortgage takes effect only from the date when the paraphernal funds went into the 

» husband's hands. 

The wife's renunciation is defective when the notary does not detail in the act the nature of the 

rights she renounced. 


PPEAL from the District Court, Sixth District, Parish of East Baton Rouge, 
Robertson, J. Herron, for plaintiff and appellant. Seymour, for de- 
fendant. 
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Sporrorp, J. The injunction sued ovt by the plaintiff was 
solved? The fact that she had a legal mortgage on the property for 
writ of possession issued in favor of Woodruff would not, if true, beg yy 
reason to stay the execution of the writ. That execution would not 
mortgage rights. . x 

The plaintiff, however, complains that there was error in that 
mortgage upon the premises in question was not recognized by the judgment 

The wife’s legal mortgage takes effect only from the date when the paraphe. 
nal funds went into the husband’s hands. ee 

There is no evidence that the husband in this case received the proceedsigf 
the slave Sally before Dorothy Woodruff obtained her final judgment against 
Tibbitts for the property in controversy. ee 

Seventy-nine dollars of the plaintiff’s paraphernal funds appear to have beg, 
paid on her husband’s order in 1848; but the interest of —_ sum belonged to 
the community. vee 

For the principal, we think her legal mortgage should have been ' 
inasmuch as her renunciation was defective, in that the notary did not detail 
in the act the nature of the rights she renounced. See Acts 1885, p: a5g} 
Succession of Grenvillor, 4 Ann., 412. rout 

It is, therefore, ordered, adjudged and decreed that the judgment appealed 
from be so amended as to allow the plaintiff a legal mortgage for the sum of 
$79, with five per cent. interest from judicial demand, upon all the propertpof 
her husband, Charles Tibbitts, including the house and lots in controversy, tind 
that in other respects the judgment be affirmed; the costs of appeal to be aid 
by defendants and appellees. oltT 
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Hvuex Lucas v. J. F. D’Armonp et als. 


Putting in default is a pre-requisite to the rescission of a real contract, but not to a simulated sale, 
which is not a real contract as to third persons prejudiced thereby. va 

Articles 1698 ¢¢ seg. of the Code have no application to cases of mere simulation. They refer only 
to the mode of avoiding a real contract in fraud of creditors—that is, to the revocatory action 
proper. 

Article 1972 of the Code applies only to the revocatory action, and not to the action en déclaration 
de simulation. It is where the contract is serious, though fraudulent, that the decree must avoid 
it only as to the complaining creditor, and subjects the property to the payment of the plaintiffs 
debt, unless the vendee chooses to satisfy it himself. But where there is no contract the property 
may be declared to belong to the pretended vendor ; and if the vendor be dead, it should be inven- 
toried as the property of his succession. ; 


PPEAL from the District Court, Seventh District, Parish of East Feliciana, 
Merrick, J. Muse & Hardee and Bowman & Delee, for plaintiff. —- 











for defendants and appellants. 
Srorrorp, J. This is an action en déclaration de simulation. : 
The plaintiff, a judgment creditor of R. L. Bell, deceased, averred that the 
latter, shortly before his death, made a simulated sale of the slave Tom and 
a town lot in Clinton, to the defendant, D’Armond, with a view to defeat 
the rights of his creditors; that the transfer was unaccompanied by a tradition 
of the property, Bell remaining in possession thereof until his death ; that his 
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-sirviving widow and administratrix still continued in possession of said pro- —‘Tveas 
, notwithstanding the pretended transfer to D’ Armond, who accepted the D’Anwon. 
pominal title to aid Beli in baffling his creditors ; that Mrs. Bell, administratrix, 
yefased to inventory the said property as a part of her late husband’s succes- ; 
sion, and that the property actually inventoried would not suffice to pay the priv- 
claims and the petitioner’s judgment: wherefore he prayed that D’ Armond, 
and Mrs. Bell, administratrix, be cited, and that after a hearing, it be deereed 
that the said pretended transfer be annulled, as a fradulent simulation, and the 
property be declared to belong to the succession of R. L. Beil, and as such 
fiable to petitioner's judgment. 
Both defendants pleaded a general denial. 
A jury to whom the cause was submitted retirned a general verdict in favor 
of the plaintiff. 
The District Judge, instead of rendering a judgment conformable to the 
prayer of the petition, upon this verdict, decreed that unless the defendant, 
D’ Armond, prefer to pay the plaintiff the amount of his judgment against Bell, 
within fifteen days, it be ordered, adjudged and decreed that the sale in question 
be set aside, annulled and avoided, as simulated and fraudulent, and the property 
therein described—viz., the town lot and the slave Tom, be seized and sold to 
satisfy the said judgment. 
The defendants appealed ; the plaintiff, answering the appeal, prays that the 
judgment be so amended as to conform to the prayer of his petition. 
_ The defendant, D’ Armond, has no reason to complain of the judgment. 
The plaintiff has proven satisfactorily that he was.and is a creditor of Bell. 
The bill of exceptions taken to a part of the evidence is untenable. 
There was no necessity for putting D’Armond in mora to have the title he 
held declared simulated. The putting in default is a pre-requisite to the rescis- 
. sion of a real contract, and the authority quoted goes only to that extent. A 
: simulated sale is no sale as to third persons prejudiced thereby. 
The defendants misconceive the character of the present action when they 
cite the rules laid down in the Code relative to the action of the creditors in 
avoidance of contracts and its incidents. (C. C. 1695 et seg.) Those rules 
have no application to cases of mere simulation, as this is alleged to be. They 
refer only to the mode of avoiding a real contract in fraud of creditors—that is, 
to the revocatory action proper. Erwin v. Bank of Kentucky, 5 Ann., 4; 2 
Zacharie, 341, note 2. 
Here the allegations are, that there never was a serious sale from Bell to - 
D’Armond; that the property never passed ; that the slave and town lot still 
belong to the succession of Bell, and that D’Armond’s pretended title is a fic- 
tion, a mere semblance interposed to shield the property from the pursuit of 
Bell's creditors, whose common pledge it is. 
All that the plaintiff has to show to entitle him to sue is, that he has an inte- 
rest in removing the mask from this property: this he has shown ; all that he 
has to do to secure relief is to show that the pretended title of D’Armond is a 
mask ; this he has shown to the satisfaction of the jury and the District Judge, 
as well as to ours. The motion for a new trial was properly overruled. No 
such diligence as the law demands was exhibited. 
As the defendant also complains that the judgment does not conform to the 
prayer of the petition, we think the plaintiff is entitled to the amendment he 
‘prays for in this court. Article 1972 of the Code applies only to the revoca- 
22 
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D’ Armond. 


_ for them, and the defendant sent him, accompanied by one of his own slavess 


SUPREME COURT OF LOUISIANA, 


tory action, and not to the action en déclaration de simulation. It is why 
contract is serious, though fraudulent, that the decree mast avoid it 
the complaining creditor, and subjects the property to the payment of 
tiff’s debt, unless the vendee chooses to satisfy it himself. a 

When there is no contract, the property may be declared to belong ts _pIf th 
pretended vendor; in this case the vendor is dead, and his admini b 
refused to inventory the property in question as a part of his succe 
it really is. 

It is therefore ordered, adjudged and decreed that the judgment of 
trict court be amended; that the act of sale passed before J. C. White, B 
Recorder of East Feliciana, on the 5th May, 1853, whereby R. L. Beli x . 
to sell to the defendant, T.. F. D’ Armond, the slave Tom and a certain Jot? the 
town of Clinton, be declared simulated, and therefore void; that the said je. 
perty be declared still to belong to the succession of R. L. Bell, deceased: 
it be inventoried as such by the defendant, Mrs. Jane E. Bell, admini 
duly administered for the benefit of the plaintiff and the other creditors , 
said succession; and it is further ordered and decreed that the judgment , 
District Court, as thus amended, be affirmed, with costs. 

















Saran Hi v. James Ware. i 


of 
Plaintiff sent her slave from Tennessee to defendant, at New Orleans, for sale. The slave was pe 
mitted to go, with one belonging to defendant—which he kept for such purposes—to the 
for his clothes, whence he escaped, and plaintiff sought to make defendant liable. 
By the Court: The defendant took the slave for sale upon commission ; the contract was a mands 
mutually beneficial to the parties, and the defendant was bound to the exercise of ordinaryd 
gence—that is, such a degree of diligence as persons of common prudence are accustomed to! 
in their own affairs of a similar nature. 
There was in the knowledge of plaintiff's agent, who brought the slave to New Orleans, facts ‘whit 
showed that more than ordinary diligence would be requisite to prevent the slave’s escape; and 
these facts being withheld from defendant, he cannot be made liable. 


PPEAL from the Second District Court oftNew Orleans, Morgan, J. ‘| We 
Taylor, for plaintiff. Rozier, for defendant and appellant. | Dey 
Sporrorp, J. The plaintiff, residing ins Nashville, Tennessee, through het 
agents consigned to the defendant, a dealer in slaves in New Orleans, a beigt 
mulatto boy for sale. 
After the arrival of the boy at the slave depot, he informed the defendant 
that he had forgotten his clothes, and left them on board the steamboat 
brought him to New Orleans from Nashville. He asked leave to go to the 


boy whom he kept for such purposes, and whose fidelity is not brought ia 
question. 

The plaintiff’s boy went on board, and thence made his escape. Notwith 
standing the eff rts of both parties, he has not been discovered to this day. 

The plaintiff had judgment against the defendant for his value, and the latter 
has appealed. 
As the defendant took the slave to sell for the plaintiff upon commission, the 
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_gontract was mandate mutually beneficial to the parties, and the defendant 
was bound to the exercise of ordinary diligence—that is, such a degree of dili- 
as persons of common prudence are accustomed to use in their own 

affairs of a similar nature. Story’s Agency, } 183; Bailments, §) 23, 455 

If there was anything within the knowledge of the plaintiff or her ‘nein 

who brought the boy to New Orleans, which would show that more than an 
degree of diligence would be requisite to prevent an escape, they 

were bound to declare it to the defendant. 

We find that there was such knowledge on the part of the agent who wrote 

the letter of instructions which was to control the defendant in the sale 

of the slave, and that this knowledge was withheld from the defendant. 

The plaintiff had owned the slave but about a month before she sent him to 
New Orleans for sale. The only positive preof concerning his character relates 
to that month. There is a hearsay declaration of his former owner, which can- 
pot amount to proof of character anterior to that time. Now, the plaintiff's 
agent, who accompanied the slave as far as Vicksburg, on the trip to New Or- 
lears, was in constant apprehension that the boy would run away from the boat; 
he kept the most scrupulous watch of him; when he left the boat at Vicksburg, 
he practiced a deceit upon him to entice him to New Orleans; he pretended to 
have hired him on the boat as a cabin-boy, and the deceit was carried out until 
he was landed at the slave mart. The discovery of this trick was at once cal- 
culated to excite an apprehension of some impending evil, to be evaded by flight 
_ The practice of the deceit conclusively proves that the plaintiff’s agent thonght 
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“| that something of the kind was necessary to prevent the slave from running 
wi away. 
- Now, nothing of this was communicated to the defendant. On the contrary, 
fi a letter was placed in his hands, written on board the steamboat by this agent 
» | of the plaintiff, authorizing him to sell, with full warranty, representing the boy 
aie | ashonest, humble and obedient; as having been raised on a plantation, being a 
im good ploughman, &e. Not one intimation was given that he was brought to 
* |) New Orleans by deluding him, or that he would be likely to avail himself of any 
hii | opportunity to escape. 
The District Judge inferred that the defendant did not consider it safe to 


trust the boy, because he sent his own slave with him to the boat for his clothes. 
We cannot regard this as an indication that the defendant had any fear of the 
boy’s flight. It was an exercise of ordinary prudence, because the plaintiff's 
slave was a stranger in the city. It was proper enough that he should be sent 
to identify his clothes; and as the defendant had not been put on his guard by 
the plaintiff's agent, who knew material facts which he did not disclose, we 
cannot agree with the District Judge in holding that there was a lack of 
ordinary care on the part of the mandatary, under the circumstances above 
detailed. 

It is, therefore, ordered that the judgment of the district court be avoided and 
reversed, and that there be judgment for the defendant, with costs in both 
courts. 
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Cuartes Horruan & Co. v. Apvmie Arxins and N. B. Ripe been re 

So} court t 

The defence that the plaintiff has, through his acts, lost any of the securities upon a note.» Napolec 
thereby has become unable to subrogate the surety to his rights, is an admission that in : | 
did have a demand against the surety, and that the same has been discharged by the ac ‘ bundres 
plaintiff Y ilars, fre 
Such a defence is im the nature of an exception én factum composite, and shoud be macy the fur 
fe 
7 he courts. 


ee from the District Court, Seventh District, Parish of West Felicians, 
Ratliff, J. Brewer & Collins, for plaintiffs and appellants. Powell, fx 
defendants. 
Meraicx, C.J. The answer to the appeal, praying an amendment of the 
judgment in favor of the appellee, waives the motion to dismiss the appeal. 
This is an action upon two promissory notes, signed by Jacob Michael, the 
maker, and endorsed by the payee, Adville Atkins, and the defendant, Riddle, _ Unans 
The plaintiffs allege that Riddle placed his name on the back of the notes gy img ¢ 
surety for their payment at maturity. ; P 
The defendant Riddle in his answer admits his signature, and “ avers that A 
is only surety, and as such is not liable for the payarent of the debt, for th 
that there has never been any legal protest made, or notice of protest given, or 
any of the requirements of law compligd with in the premises to make him 
liable as surety as aforesaid.” lege 
One of the notes having been protested for non-payment, and due notiee 
given, judgment was rendered thereon against both defendants. 7 
As it respects the other note, the plaintiff failed to introduce proof of any and 





notice to Atkins of a demand upon the maker. The judge of the lower court ba 
rendered a judgment of non-suit in favor of Atkins, and a final judgment in 

favor of Riddle, on the ground that as he was but a surety for the payment of e 
the debt, he was discharged because the holder had lost one of the securities f 
the note by his failure to protest the note and give notice thereof to Adkins, and " 
that he was therefore unable to subrogate the surety to any right of action 

against the first endorser. hos 

We do not think that we are called upon to decide the questions whether i 
Riddle was surety for Michael or Atkins, or both, or whether, as a surety upon ” 
the note generally, he stands in any better position than an endorser, with dis 
notice ? ‘ 

The pleadings are not sufficient to put at issue the fact asserted, that the . 
plaintiff has through his acts lost any of the securities upon the note, and FS 
thereby become unable to subrogate the surety to his rights. te 

Such a defence implies an admission that plaintiff did have a demand against t 
the surety, and that the same has been discharged by the act of plaintiffs. . 


This is in the nature of an exception in factum composite, which should have 
been specially pleaded. C. P. 327,346; Inst. 4, 13, § 1; New Orleans Gaslight 
Company v. Hudson, 5 Rob. 486. 

The defendant, Adville Atkins, not being before us, no judgment can be ren- 
dered affecting him. 
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gow proceeding to pronounce such judgment as to said Riddle as ought to have 
been rendered by the lower court, it is ordered, adjudged and decreed by the 
court that the said plaintiffs do have and recover judgment against the said 

B. Riddle, as surety upon said promissory note, for the sum of eight 
hundred dollars, with eight per cent. interest on the sum of four hundred dol- 
lars, from the 11th day of July, 1855, until paid, and the like rate of interest on 
the farther sum of four hundred dollars, from the 11th day of October, 1855, 
until paid, together with costs of protest and cost of suit ordered in both 
courts. 
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Seaman, Beck & Co. v. Roperr Basineron. 


Unanswered interrogatories will be taken as confessed, although there is no order of court requir- 
img defendant to answer. 


PPEAL from the District Court, Eighth District, Parish of Livingston, Wat- 
terson, J. J. R. & J. D. Jones, for plaintiffs and appellants. Walker, 
for defendant. 
Merrick, C. J. This is an action brought to recover a sum of money al- 
leged to be due the plaintiffs upon an open account. 
To establish their claim, plaintiffs annexed to their petition interrogatories 


ote ee i 


The defendant pleaded the general issue to the plaintiffs’ demand. 

On the trial, no proof was adduced, the parties submitting the case to the 
court on the face of the papers. The plaintiffs insisted that, inasmuch as the 
interrogatories were not required to be answered in open court, no order was 
necessary, and they must be taken as confessed. 

The District Judge being of the opinion that the order of the court was in- 
dispensable, rendered a judgment of non-suit. The plaintiffs have appealed, 
and contest in this court the correctness of the decision. 

Were the question an open one, we should be inclined to adopt the conclu- 
sion of the District Court, as we believe it is in conformity with the general 
tenor of the articles of the Code of Practice and the Act of 1848. Moreover, 
the introduction of exceptions to general principles in practice, tend to embar- 
rass rather than facilitate the administration of justice. 

Nevertheless, we look upon the case of Coze v. Mitchell, 7 L. R., 522, the 
record of which we have carefully examined without finding any order, as de- 
cisive of the question. See also cases of Magee et al. v. Dunbar & B., 10 L. 
R,, 546, 551; Polo et al. v. Natali et al., 14 L. R., 260; Derbés vy. Déeouir, 5 
R. R., 491. 


: on facts and articles, and prayed that they might be served on the defendant, 
7 and that if they should not be answered within the legal delay, that the same 
, be taken as confessed. 

' Plaintiffs did not pray that the interrogatories should be answered in open 
7 court, nor obtain any order from the court requiring the defendant to answer 
, them. 


- lh 








It is therefore ordered, adjudged and deereed by the court that the judgment § Horrusn 
of the lower court as to said Napoleon B. Riddle be avoided and reversed, and Arains. 
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ee The judgment of the lower court must therefore be reversed, and poet 
Bamseros. rendered in favor of plaintiffs. aid & “gach . 
It is, therefore, ordered, adjudged and decreed by the court, that 4 garth 
ment of the lower court be avoided and reversed, and that the plai  gerof 
cover and have judgment in their favor and against the defendant, for. eto 
of six hundred and fifty-five dollars and seventy-two cents, with five fifty f 
interest thereon per annum, from the nineteenth day of Mareh, 18% it opp 
paid; and that the defendant pay the costs. ‘of the 
forme! 
The 
versy. 
H. Suorr v. Trustees or THE Meruopist Ertscopan Caurcu Sovrg, 

Action of jactitation—plaintiff alleged himself to be the owner and possessor of a certain lot of 

ground. Defendants excepted that plaintiff had not the necessary possession to maintain the 

action. The District Court ordered the exception to be referred to the merits—when defendants, 
after acquieseing in the order, amended the answer and set up tit'e. Held: The amendimenta Mortg 


defendants’ pleadings waived the question of possession, and converted the action into # aaa ‘The di 
one, in which the burden of proof was upon the defendants. z to re 
Bond to make title to a lot of ground on which a church was being erected, but in which the aj 
sions of the lot were not stated, and there being no proof from which it could be imferred 
the dimensions were to be. Held : Defective as the foundation of title. + 


£4? 


PPEAL from the District Court, Tenth District, Parish of Carroll, Farvat,§. 
Short, in pro. per. Dubose, for defendants and appellants. 

Bucnanan, J. This is an action of jactitation. The plaintiff alleges tim 
self to be the owner and possessor of a lot of ground in the town of Prowe 
dence, parish of Carroll, at the north-east corner of Railroad street and 
street, measuring fifty feet on the former, and one hundred and fifty feet om 
latter. “al 

Defendants appeared and excepted that plaintiff had not the possession re 
quisite to maintain this action ; but, upon an order made by the court, to refer 
this exception to the merits, they filed an amended answer, setting up titleia 
themselves to the land described in the petition. It is worthy of particular’ 
remark, that the defendants acquiesced in this order of court by amending thei 
pleadings, and not insisting upon trying the issue of possession as an ex 

The District Court correctly ruled that this amendment of the pleadings @f ” 
defendants waived the question of possession, and converted the action intoa” 
petitory one, in which the burden of proof was upon the defendants. Millaudom 
v. McDonogh, 18 L. R., 102. S 

The title set up by defendants is, Ist, a donation by verbal gift and delivery 
from Mrs. Lucinda Chambliss, about the year 1847, and 2d, a bond executed 
by Gorey Hood, the heir, and Wilson, the executor of Mrs. Chambliss, on the 
29th April, 1848, by which they bound themselves to make a title to 
dants to a lot of ground in the town of Providence, on which a Methodist 
church was then being erected, and which lot included that claimed by plain 
tiff. 4 

The bond of Govey ‘Hood and Wilson, which is the sole foundation of deféti- 
dants’ title, gives no dimensions whatever to the lot on which the M 
church is erected. Defendants pretend, without any warrant whatever iti thé 
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it'should be taken to be one hundred and fifty feet square. That 





| qhat he sold, in January, 1852, fifty feet by one hundred and fifty, at the cor- 
per'of Railroad and Fourth streets, being the identical land claimed by plain- 
| iffjto' one McFall. The evidence shows that there are lots in Providence of 
- Gfiy feet, seventy-five, one hundred, and one hundred and fifty feet front: and 
that the Methodist church, as erected, does not stand on any portion 
‘of the land claimed by plaintiff, and to which he has removed a building, which 
formerly stood upon another lot. 
The defendants have entirely failed in proving title to the land in contro- 
yersy. The judgment of the District Court is therefore affirmed, with costs. 





Henry Sonaper v. ALEXANDER Sr. Magriy. 


Mortgages are so far stricti jurés that they t be extended by implication. 

fhe dissolution of the lease, by the destruction of the premises, does not give the lessee any right 
to recover back money paid for previous rent. 

When there is a partial execution of the principal obligation, the Judge may modify the penalty, 

oupless there is a contrary agreement. 

Code 2191, 2123, 2281. 





PPEAL from the District Court, Sixth District, Parish of East Baton Rouge, 
Robertson, J. Seymour, for plaintiff. J. M & J. Z Elam, for defen- 
dant and appellant. 

Mgnricx, C. J. On the ninth day of March, 1854, the defendant leased to 
the plaintiff a brewery and dwelling house in the town of Baton Rouge for three 
years, to commence the 15th day of the same month, at a rent of fifty dollars 
per month. The lease contained the following mutual covenant viz: “ For the 
full and ample compliance of the above contract, the said Henry Schadel, en- 
gages himself to deposit, as a forfeit in case of evasion or non-compliance, the 
sum of five hundred dollars in the hands of St. Martin, and the said St. Mar- 
tia, on his part, for the same purpose, engages to give the said Schadel mort- 
gage to the said amount of five hundred dollars on the property leased as above, 
The said St. Martin further obliges himself to pay the said Henry Schadel the 
amount of eight per cent. interest on the five hundred dollars deposited by the 
| said Schadel as a forfeit as aforesaid, the parties then binding themselves mutu- 

ally in the sum of five hundred dollars each for the faithful performance of 
this contract.” 

The mortgage was accordingly executed by St, Martin, and the money de- 
posited by Schadel. The plaintiff took possession of the property, and paid 
the rent regularly, until the 15th day of August, when Jules Bonecaze, a son of 
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L, Bonecaze, the defendant’s agent, called on plaintiff for the rent for the month 
terminating that day. The answer given was, that defendant owed him five 
hundred dollars, and he would not pay the rent until he was guaranteed its 
payment. 

On the 27th day of August, the brewery burned down, leaving the dwelling 
house standing. Defendant had an insurance on the building, and the plaintiff 
on his stock. The insurance company paid to each his respective loss, 










gach wes not the understanding of Mr. Hood, may be inferred from the fact Mrruop. Bris.Ox. 
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—. On the fifth day of September the plaintiff notified the defendants 
St. Mantis. that the lease was avoided by the fire, and that he would presently ra 
from the premises, which he did. 
The defendant having returned home on the 26th day of September 
: plaintiff had removed from the premises) notified the plaintiff that it 1 te 
intention to rebuild the brewery, and place the premises in the condition ¢ ¥, £ 
were at the commencement of the lease, and that he would submit to an equ | ial 
able deduction on account of the time he would lose. 
Plaintiff instituted this action against the defendant on the 28th day of Oct. 
ber, 1854, to recover the five hundred dollars deposited, and eight per cent 
interest, and the four months’ rent which he had paid. 
The defendant rebuilt the brewery on another part of the premises, 
The Judge of the lower court gave plaintiff judgment for four hundred and 
fifty dollars, and eight per cent. interest thereon from the date of the deposit 
The plaintiff moved the court to reconsider the judgment, and the defendant 
moved for a new trial, both in vain. 
The defendant appealed. The plaintiff has filed an answer praying a 9 4 
amendment of the judgment. tT 
In this court the plaintiff and defendant present the following points, esi 
from the foregoing state of facts: 
1st. The judgment ought to be amended, so as to recognize plaintiff's mort. ; 
gage for the reimbursement’of the five hundred dollars. : 
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. 2d. That the judgment ought to be so amended as to give plaintiff @ J 
whole amount deposited and the whole amount of rent paid, inasmuch ag the d 
forfeit was without the fault of’ plaintiff. 

8d. The defendant contends that, inasmuch as the plaintiff was in default for j 
the non-payment of and the refusal to pay the rent on the fifteenth dayof ’ 
August, he forfeited to the defendant the five hundred dollars deposited, and t 
that the plaintiff, being in default himself, could not put the defendant is 
mora. ™ f 

Before considering these objections, we will observe that, although the de 1 


fendant’s counsel notices that the Judge of the lower court did not allow the 
defendant rent from the 15th to the 27th of August, he does not complain of 
the judgment in this respect. Indeed he based his motion for a new trialon ( 
the grounds above stated. 
I. Asit respects the first ground taken, it is sufficient to say that mortgages 
are so far stricti juris that they cannot be extended by implication. The lessor | 
did not promise to give a mortgage for the return of the deposit, and in the : 
mortgage which was given it was expressly declared to be “‘ To secure the pay 
ment to the said Schadel of the forfeiture of five hundred dollars for any in — 
fringement of said lease on the part of said lessor.” It is difficult to perceive | 
how this can include the deposit of plaintiff, which stood itself as a penalty, — 
II. Conceding for the present that plaintiff’s action can be maintained, itby — 
no means follows that he has a right to demand a return of the rent paid 
to the dissolution of the lease by the loss of the thing leased. When he 
the rent the lease was in full force, and he was simply paying a debt. The dis- 
solution of the lease certainly could not give him a right to demand back 
money which had been paid for an equivalent. C. C., 2281. 
IIL We look upon the five hundred dollars deposited with the defendant as 
a penalty. The Code provides that the creditor cannot exact both the penalty 
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principal obligation. ©. C., 2121. Whenever there isa partial execu-  Souapa» 
of the principal obligation, it is in the power of the Judge to modify the sr. Maxrm. 
, unless there is a contrary agreement. C. C., 2128; 7 An., 281. The 
- Judge of the lower court seems to have exercised the dewvilign in this case in 
ai proper manner, by deducting the rent due from the sum deposited, The re- 
fasal to pay the rent did not have the effect of rendering the lease indisso- 





































~ We think the District Judge has done complete justice between these parties. 
Judgment affirmed. 


mF 


——_—— eee 





Succession or A. L. Permtis. 


An administrator has no capacity to appeal in behalf of parties whom he has placed on his account 
as creditors, and whose claims have been opposed and rejected by the court. 

To consider the acknowledgment by an administrator of a claim against the estate as conclusive of 
its correctness, notwithstanding an opposition specially made to that item of the account, and 
without further proof, would be virtually to abrogate Articles 1004, 1005 and 1006 of the Codg of 
Practice. 


PPEAL from the District Court, Seventh District, Parish of East Feliciana, 
Merrick, J. Kernan, for plaintiff and appellant. Muse & Hardee and 
Fuqua, for defendant. 

Bucnanan, J. The administrator of this succession is appellant from a 
jadgment rendered April 20th, 1855, upon an account of administration, which 
was filed January 13th, 1855. His grounds of ‘complaint in this court are 
two: , 

Ist. That he has been charged by the judgment with a sum of $2026 78, 
amount of R. L. Bell's bid at probate sale for the interest of the deceased in 
the partnership of Pettis & Bell, notwithstanding he offered proof on the trial 
of the oppositions to this account that he had not received that amount. 

2d. That the judgment has rejected a number of items of debts due to sun- 
dry persons by the estate, notwithstanding they were acknowledged by the 
administrator and appellant to be valid claims against the succession. 

The second of these grounds might be dismissed with the remark that the 
administrator has no capacity to appeal on behalf of parties whom he has placed 
on his account as creditors, and whose claims have been opposed and rejected 
by the court. It is no part of the administrator's business to swell the amount 
of indebtedness of the estate which he administers beyond the limits fixed by 
3 the court of the first instance. If convinced himself of the correctness of a 
claim, he has done his duty by placing it upon the account. In the subsequent 
contest between the claimant and creditors or heirs, the administrator is sup- 
posed to be disinterested, and cannot, therefore, be aggrieved by its decision. 
This point has been long ago settled in the case of Ferguson & Hall v. Their 
Creditors, 19 L. R., 278. Indeed the doctrine contended for by this appellant, 
that his acknowledgment of a claim against the estate was conclusive, notwith- 
Standing an opposition specially made to that item of his accou t, and without 
farther proof, would virtually abrogate Articles 1004, 1005 and 1006 of the Code 
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of Practice. The. cases quoted by appellant from 2 N. S., 596; 8 Rob, 
and 7 An., 152, only decide that vouchers'for moneys paid by the dministra 
are prima facie proof in his favor. " 

As to the item of $2026 78 with which the administrator is charged, ce ‘D- 
pears from the record that he was made lidble for this amount as so < 
money received by him for the account of the -succession by a judgment u pe 
a former account of administration, which jaflgment was signed on the 1 h 
November, 1854, and from which judgment ne-appeal has been taken. 1 
question is therefore res judicata against the administrator, and the court y 
perly refused to go behind that judgment, an@'to receive evidence against it, 

It is, therefore, adjudged and decreed, that the judgment of the Di 
Court be affirmed, and that the appellant, William Gurney, pay the costs of 
this appeal. 
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Dr. Wurruan Witcox v. Wu. W. Leake. : 


It. is for the jary, and not the witness, to determine from all the circumstances disclosed whether the | 
plaintitr occasioned any damage to defendant by his negligence, or want of skill, and if 80, to 
assess the amount of such damage. Hence, the testimony of the witness as to his opinion of the | 
amount of damage suffered is not admissable. 


PPEAL from the District Court, Seventh District, Parish of East Feliciana, 
Ratliff, J. Powell, for plaintiff. Brewer & Collins, for defendant'aie 
appellant. 

Vooruies, J. The plaintiff brought this suit for the recovery of the sum Of 
$119, for medical and surgical services alleged to have been rendered by hit 
to the defendant. 

In his answer the defendant admits that he employed the plaintiff as a physi- 
cian and surgeon, but avers that the plaintiff inflicted upon him serious and 
unnecessary injuries by his neglect and want of skill in performing the services 
for which he was called, whereby he has sustained $2,500 damages, which he 
claims in reconvention. 

The cause was submitted to a jury, who gave a verdict in favor of the plain- 
tiff, awarding him the sum of $72, and rejecting the defendant’s demand in re- 
convention. The latter is appellant from a judgment thereon rendered. 

The testimony of Dr. Whicher shows the nature of the wound which was 
received by the defendant, and the circumstances under which the plaintiff’s 
services were required ; it is in substance as follows : 

He says that the defendant, of who:n he was then the attending physician, 
received in the spring of 1854 a wound in his face; it was a punctured wound, 
made by a dagger, the point of which entered the corner of his mouth and 








came out at the angle of his jaw, severing the facial artery and causing thereby 
great hemorrhage. It was a dangerous wound. Two or three days after it 
occurred, Dr. Wilcox was sent for, at the request of defendant's family. ‘In 
the interval, the hemorrhage, though checked several times, broke out afresh. 
Drs. Dashiel, Graham and Ewing had called to see the defendant before Dr. 
Wilcox was sent for. There was a difference of opinion between the physicians 
called in as to the manner in which the hemorrhage should be stopped. Dr. 
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w also resorted to the compress, which checked it for a time, as it had 
e before. On the second or third visit he determined to attempt to tie the 


It is that operation which has given rise to the defendant's complaint. We 
have carefully examined the evidence in relation to it, and we are not prepared 
to say that the verdict of the jury is so manifestly erroneous as to authorize us 
to distarb it. 

Our attention has been called to a bill of exceptions to the opinion of the 
Judge a quo in ruling out the following testimony, given by 8. H. Lurtyon the 
trial of the case: 

“From the knowledge which he, witness, has of the manner in which the 
operation was performed, from the amount of pain which the patient must have 
suffered in consequence of the bungling manner in which the operation was 
performed, from the loss of time consequent therefrom. and in consequence of 
the disfizuration of the face of Mr. Leake from the scar caused by the incision 
made by Dr. Wileor, and from the fact that Mr. Leake is a young man, not 
more than twenty-three years of age, and being a single man, ail these circam- 
stances taken into consideration, the witness thinks that Mr. Leake, the defen- 
dant, has been damaged at least $1000.” 

We do not think the Judge erred. It was for the jury, and not the witness, 
to determine, from all the circumstanc:'s disclosed by the evidence, whether the 
plaintiff nad occasioned any damage to the defendant by his negligence or want 
of skill; and if so, to assess the amount of such damage. It is the peculiar 
province of a jury to make the assessment of damages in such cases, in whith 
much discretion is vested in them, under the rule prescribed in the third para- 
graph of Article 1928 of the Civil Code. Were it otherwise, the witnesses, 
and not the jury, would be the judges to determine the matter. 

The same reason is applicable, in our opinion, to the other bill of exceptions 
in relation to the testimony of the Judge a quo, which was to the same éffect. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 
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Marrsew P. Provan v. Cuantes E. Percy, Administrator of Tomas 
B. Perey, deceased, and Wa. H. Barrow. 


The discharge of the surety, under Article 3080 of the Code, only takes place to the extent to which 
the acts of the creditor have prejudiced the recourse of the surety for reimbursement of what he 
may be obliged to pay under his contract of suretyship. 

Article 8032 of the Code applies only to obligations payable at a time specified. Such term cannot 
be extended without the consent of the surety, and if extended, the entire release of the surety 
follows. 


PPEAL from the District Court, Seventh District, Parish of West Feliciana, 
Merrick, J. U. B. & E. Phillips, for plaintiff. Brewer & Collins, for 


Barrow, appellant. 
Bucuanan, J. The defendant was surety on the bond of the tutor of plain- 
tiff. 
The balance due by the tutor to his ward was settled by a judgment of court 
at $27,849 66, with a tacit mortgage on all lands and slaves owned by the 
tutor since the date of the appointment. 
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The tutor having died, his estate was administered as an insolvent 
and upon an account and tableau of distribution, filed by his administrator, th 
proceeds of the real estate ($18,075 75) were allotted to the plaintiff and an. 
other minor, to whom the deceased had been tutor. Both those parties opposed — 
the homologation of the administrator’s account; but compromised, and ¢ de x 
the fund between themselves, the plaintiff abandoning $7000 of the amount to — 
the other claimant. The tutor had sold, some years before his death, a house 
and lot in Bayou Sara, which was subject to the general mortgage of the plain. 
tiff. The plaintiff is admitted to have given the vendee of said house and Wt 
a release of his tacit mortgage upon the same, in consideration of two hu i 
and fifty dollars paid him. It is proved that the present cash value of oan 3 
house and lot is two thousand dollars. 

Under this state of facts, the District Court gave judgment against the defen- 
dant, in favor of plaintiff, upon the tutor’s bond subscribed by the formerag. — 
security, deducting the total amount of the proceeds of the real estate of the 
tutor, which was the subject of the compromise, in the same manner as if 
plaintiff had received the total amount from the administrator; and also 
ducting the total cash value of the house and lot sold by the tutor, as if the, 
plaintiff had seized and sold it under his tacit mortgage. 

The defendant has appealed, and contends that he has been released in toto, 
from his suretyship, by the act of the plaintiff, which has rendered impossible 
a subrogation to the tacit mortgage of the plaintiff in his favor. 

We think the appellant has nothing to complain of. The judgment has 
allowed him all that the most complete subrogation to the rights of plaintiff 
could have entitled him to receive from the administrator and from the vendee 
of the tutor; and the discharge of the surety, under the provisions of Article 
8030 of the Code, only takes place to the extent to which the acts of the credi- 
tor have prejudiced the recourse of the surety for reimbursement of what he 
may be obliged to pay under the contract of suretyship. Such is the construe- 
tion put upon the Article by our predecessors in the case of Sawlet v. Trepag- 
nier, 2 An., 428. 

The counsel of appellant quotes the 3032 Article, and contends that, as the 
discharge of the surety is entirein the case supposed by that Article, the same 
reason exists for a total discharge in the case at bar. 

The Article 3032 refers to obligations payable at a term specified. Such term 
cannot be extended without the consent of the surety. The consequence of 
such extention is the entire release of the surety. The reason is plain. The 
term is part and parcel of the contract of suretyship. The surety has bound 
himself for a particular time, and no longer. The contract cannot be a 
without making a new contract in the place of that made by the surety, w 
is no party to such new contract, unless he sanctions it by his consent. 

Judgment affirmed, with costs. 
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Sxoxern, Grrues & Co. v. L. M. Arraway—Jonn A. Mrrcnett, Gar- 


Ajadgment rendered on the 22d December, and not signed until the 12th of January, may be treated 
as rendered at the term at which it was perfected by the signature of the Judge, and an appeal, 
by motion, may be made at that term. 


q 4) PPEAL from the Sixth District Court of New Orleans, Augustin, J., pre- 
siding. Durant & Hornor, for plaintiffs and appellant. Wolfe & Single- 
ton, for garnishee. 

Merrick, 0. J. The motion to dismiss the appeal must be overruled in this 
ease. Although the judgment was rendered on the 22d day of December, 1855, 
jf was not signed until January 12th, 1856. During this period it was in the 
power of the District Judge to amend it as to form, or even to set aside the 
judgment ex officio, and grant a new trial. OC. P., 547; 7R.R, 451. We 
think the appellant is entitled to treat a judgment so signed as rendered at the 
term at which the judgment has been perfected by the signature of the Judge, 
and that the party may appeal by motion at that term. 

On the merits, we see no reason to disturb the judgment of the lower court. 

Judgment affirmed. 
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Marsu & Penpieron v. Amsrose J. Foster. 


Appeal from an order of seizure and sale, on the ground that the mortgage notes contained a con- 
dition that could not be judicially assumed as having happened. The mortgage notes contained 
the following clause : “ And in case of an overflow of the river, the payment to be extended ene 
year longer, by paying interest.” By the Court: This clause cannot be considered as containing 
a suspensive condition. It is clear that the defendant’s obligation did not depend upon a future, 
or uncertain event; on the contrary, its terms were express. Code, 2015, 2016, 2088. The ob- 
ject of this clause. it is in evidence, was to secure to the defendant, in the event of an overflow, 
the right to prolong the term of his obligation. In order to exercise that right, the burden was 
on him to show that the event had happened at the time the order of seizure and sale was sued 
out. 


PPEAL from the District Court, Ninth District, parish of Concordia, 
Cooley, J. Stockton & York, for plaintiffs. Stacy & Sparrow, for 
defendant and appellant. 

Voormes, J. This is an appeal from an order of seizure and sale. 

The defendant claims the reversal of the order on the following grounds, 
assigned by him as errors apparent on the face of the record : 

“ First.—The time when the notes and mortgage upon which said order of 
seizure and sale was granted, would become due and payable, was uncertain. 
It depended upon the happening or non-happening of a certain event, inde- 
pendent of the will or power of either of the parties. If it had not happened 
at the time the order of seizure and sale was sued out, then one of the notes 
was due; if it had happened, then said note would not mature till the 28d of 
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April, 1855. This was a matter en pais, to be inquired of by the ce 
and it could not be judicially assumed as true, that said event had nut 
pened. The assuming the fact by the District Judge, and granting the ¢ 
upon that assumption, was error, and the order illegal.” 2 

The two mortgage notes declared upon, contain respectively the following 
clause, viz: i 

“ And in case of an overflow of the river, the payment to be extended om ; 


year longer, by paying interest.” ‘ 
This clause cannot be considered, in our opinion, as implying a su 5 


condition. It is clear that the defendant’s obligation did not depend ova 2 
future or uncertain event; on the contrary, its terms were express. C. a 
2015, 2016, 2038. The object of this clause, it is evident, was to secure { a 
the defendant, in the event of an overflow, the right to prolong the term of 
obligation. In order to exercise that right, the burden, we think, was on 

to show that the event had happened at the time the order of seizure and & 
was sued out. If the event had happeged when the order issued, it is 

he would have been entitled to relief on a proper showing, in the same man- 

. ner as where time had been granted to a debtor for the payment of the 
although not mentioned in the contract. C. P. 739 et seq. 

Second.— As to the other note, it was error to assume that the event 
cified in it would not happen, and that the note would fall due the 28d of 
April, 1855. This could neither be known or foreseen at the time of granting 
the order, which was palpably erroneous.” 

This ground presents the same question as:the first. It suffices to add, tha 
the plaintiff had the right to require that the property should be sold for the 
whole of his debt, in accordance with the terms of the contract. C. P. 686, 
In case of an overflow previous to the sale, the property must be sold, if 
required by the defendant, in relation to the last installment, payable on the 
20th of April, 1856. 

Third.—“ The record, on its face, shows the contract to be usurious, The 
actual amount of indebtedness was the face of the notes on the 20th of April, 
1852. They were made to bear eight per cent. interest from the first day of 
January previous, and the order was granted on that basis, and for the 
amount, ineluding the interest stipulated to be paid on the amount of the 
note previous to the date of their execution.”” 

In the absence of any proof to the contrary, we think it may be fairly 
assumed that the notes were given as evidence of a debt due by the defendant | 
to the plaintiffs, on the 1st of January, 1852. 

It is therefore ordered and decreed, that the judgment of the court below 

be affirmed, with costs. 
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A jadgment by default, confirmed by one law partner, who was ignorant that the other had given 
time to defendant’s counsel to file an answer, will be reversed. 


n 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
A Roberts & Breaua, for plaintiff. Lathrop and C. A. Johnson, for defen- 
dant and appellant. 
Lea, J. (Merrick, C. J., absent.) This case comes up on an appeal from 
the confirmation of a judgment by default, rendered under the following 
admitted state of facts : 

On the 17th of May, the day on which the default was confirmed, the coun- 
gel for the defendant called upon W. J. A. Roberts, Exg., one of the legal firm 
of Roberts & Breaux, who were acting as counsel for plaintiff, and who were 
his counsel of record, and applied for’ delay of a few days on which to file 
an answer, stating, at the same time, reason why it would operate no delay in 
the ultimate disposal of the case. To this request, Mr. Roberts.gave his 
assent. On the same day, and about half an hour after this arrangement hast 
been made, Mr. Breauz, the partner of Roberts, who it appears}had special 
charge of the case, but who was not aware of the promise made ‘by his part- 
ner, caused the judgment by default to be confirmed and made final. 

The assent given by Roberts, was clearly within the scope.of his powers as 
an attorney at law, and was binding upon his client, until repudiated by him, 
' - With notice of the fact given to the defendant or his counsel. 

In the case of Robert et al. v. The Commercial Bank, 18 La., in whichithere 
was a consent of counsel not to try the case during the summer months, the 
plaintiff disavowed the agreement made by his lawyer, went in person to the 
court-room and had the case set for trial, after due notice to the defendant's 
counsel, with whom the case was tried contradictortly. 

After the agreement, which it is admitted was entered into'between the 
counsel in the case at bar, it appears to us that a swfficient showing was made 
in support of the application for a new trial, and that the case.sheuld be rein- 
stated as it stood at the time the agreement was entered into} between the 
counsel in the case. 

Tn support of this view of the case presented, -we refer to:the decision Jate- 
: ly rendered in the case of Lacoste v. Robert. 

It is ordered, that the judgment appealed from be reversed, and that the . 
case be remanded for further proceedings to be had therein, in accordance ‘3 
with the views expressed in the foregoing opinion. It is further ordered, that 
the plaintiff and appellee pay the costs of this appeal. 
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Pearson & Hume v. Jonn F. Harper, Executor, &. . , ] 

An offer by a debtor to give the creditor in payment or discharge of creditor’s claims, a tract of ‘a up 
land, if the creditor would give one hundred dollars to boot, will not interrupt prescription, if | of 

: 4 

PPEAL from the District Court, Tenth District, parish of Tensas, 4 a 

J. Farrar, for plaintiffs. Stacy and Snyder, for defendant and : th 
lant. ' pl 
Bucwanan, J. This isa suit instituted upon the following obligations of we 
defendant’s testator, Stephen M. Ford: Three notes payable to order, of which de 


one was due the Ist of January, 1843, and two, the Ist of January, 1845; 
also, an account for merchandise sold, with a due bill at the bottom, (not nego — 
tiable,) dated 24th of April, 1843. 

This suit was instituted in September, 1855. Defendant pleads prescrip- 
tion; and plaintiffs have offered as evidence of an interruption, a letter of 
Ford to one Mc Alpin, dated 14th March, 1850, and the testimony of a witness, 
Johnston, of conversations with Ford, jn the year 1858. The letter was prop- 
erly admitted in evidence. McAlpin appears from the letter to have been an 
agent of plaintiffs. The letter and the testimony contain substantially the 
same offer on the part of Ford, to give plaintiffs in payment or discharge of 
their claims, a tract of land, provided they would give one hundred dollars to 
boot. This offer was declined ; and upon the principle of the case of Lackey 
v. Maemurdo,9 An., there was no interruption of the prescription. 

Judgment reversed, and judgment for defendant, with costs in both courts, 








J. M. Trescorr v. Wituiam Lewis et al. 


Appeal from a jadgment overruling a motion to quash an execution, on the ground that the execa- 
tion issued on the judgment, instead of the twelve months’ bond given by defendant at a sale of 
his property, bought by him under a previous execution on the same judgment. By the Court: 
Wherein does it concern defendant whether the present 7. fa. issued upon the judgment or the 
bond? He is the principal debtor in both, and he does not pretend by his pleadings that he has 
ever paid the debt, or that it has been extinguished in any mode known to the law, or that he has 
any possible defence to it. y 

A twelvemonths’ bond taken under execution upon a judgment does not operate a satisfaction or 
novation of the judgment. 





PPEAL from the District Court, Seventh District, Parish of East Feliciana, 
Duffel, J., presiding. Fuqua, for plaintiff. Muse & Hardee, for defendants 


and appellants. 
SrorrorD, J. The defendant, Lewis, appealed from a judgment overruling “ 


his motion to quash the execution issued in this case. 
His ground of complaint is, that the execution issued upon the original judg- 

ment, and not upon a twelvemonths’ bond, which he had given at a sale of his 

property under a previous execution upon the same judgment, but which is long 

past due. 

Wherein does it concern him whether the present fi. fa. issued upon the judg- 
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ment or the bond? He is the principal debtor in both, and he does not pretend 
by his pleadings that he has ever paid the debt, or that it has been extinguisiied 
in any mode known to the law, or that he has any possible defence against it. 

He concedes—what is perfectly settled—that a twelvemonths’ bond, taken 
ander execution upon a judgment, does not operate a satisfaction or a novation 
of the judgment. 

If he has a technical defence to the bond whieh is not a defence to the judg- 
ment, it is a very good reason why his creditor should take out execution upon 
the latter; if he has no defence to the bond, it is frivolous for him to com- 
plain that the fi. fa. should have issued upon it rather than upon the judgment, 
which has never been satisfied, and against which he pretends to no equitable 
defence. 

- Judgment affirmed. 





Davi Bone v. Enwarp Sparrow, Curator. 


By the Jaws of Pennsylvania and Maryland, if the husband has not, during his life, reduced to pos- 
session the choses in action of his wife, they will pass to her representatives. 

By the Court: In a case similar to this we have held that the laws of Louisiana must control the 
distribution of the residuary interest of a succession in this State—the right of action for the 
recovery of the same being immovable from the ohject to which it applies. 


Code, 468. 


PPEAL from the District Court, Ninth District, Parishof Concordia, Copley, J, 
Shaw, for plaintiff. Walton, for defendant and appellant. 

Lea, J. In 1837 John Ducker, then a resident of the State of Mississippi, 
died, leaving a large estate in the parish of Concordia, consisting of landed pro- 
perty, slaves, plantation stock, farming implements, &c.—the whole property 
being either immovable in its nature or by destination. 

Ducker, who was a widower, left one child, a daughter, who on the 12th 
Mareh, 1840, married Henry V. Beckley, in the State of Pennsylvania, where she 
and her husband continued to reside until the year 1844, when they both re 
moved to the city of Baltimore, where, in the month of August of the same 
year, Mrs. Beckley died. Of the issue of their marriage there survives one 
child, a daughter, of whom the father became the guardian, by the appointment 
of the Orphans’ Court in Baltimore county—from which guardianship he has, 
however, for some cause, not stated, been removed, by proceedings had in the 
Orphans’ Court, at the instance of one of his sureties. 

Upon the death of Ducker in 1837, his succession was opened by the defen- 
dant, who was duly appointed curator of the succession and tutor of the minor 
child of Ducker, and who proceeded to administer upon the same. The whole 


» property appears to have been sold in the years 1838 and 1839, and the succes- 


sion yet remains unliquidated in the hands of the curator. 

In December, 1852, Beckley made a transfer to the plaintiff in this suit “ of all 
his right, interest, claim, demand and title in and to the personal or movable 
estate, rights, credits and choses in action of his said wife, of what kind soever, 
and wherever the same might be situated, in the States of Maryland, Mississippi, 
Louisiana, or elsewhere.” In virtue of this transfer, as above stated, the plaintiff 
24 
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has claimed and obtained a judgment recognizing him as the owner of # 
SPARROW. siduary portion of the succession of said John Ducker, deceased, after the 
shall have been fully administered. The written opinions of learned eo 
have been introduced for the purpose of showing that by the laws of Pe 
vania, where the marriage was contracted, and by those of Maryland, which: 
the matrimonial domicil at the time of Mrs. Beckley’s death, marriage oneal 
as a transfer of the whole personal or movable estate of the wife to the hug 
band; and that in Maryland, upon the death of the wife, even the choses in ag aq 
tion vest immediately in her husband, who may recever, give or assign the sata 
without taking out letters of administration. ; 

But the same counsel also certify that in the two States above referred to the 5 
property of the wife, of which the husband during his life does not become — 
possessed, or in cases of debts due to the wife for which he does not recover 
judgment, the representatives of the wife will take, and not those of the hus 
band. In other words, if this be the law of Maryland—and under the evidence i 
we must assume it to be such, whatever the law may be elsewhere—if the hue T 
band has not, during his life, reduced to possession the choses in action of hig 
wife, they will pass to her representatives. 

Now, it appears that Beckley died in August, 1853. This suit was inated ( 
in November, 1854. Beckley could transfer to his assignees, under the laws of 
Maryland, as established by the evidence, no greater right than he himself pos 
sessed. His inchoate right in the succession of Ducker, tested by the laws of t 
Maryland—to wit, the right to reduce the same to his possession during his life, 
ceased upon the event of his death, and became revived in favor of the repre 1 
sentatives of the wife. ; 

There was no reduction into possession of the property now sued for during 
the lifetime of either the wife or her husband. The fact that the assignee of 
the husband is now suing for it we consider conclusive on this point. Nei- 
ther the husband nor his assignee ever exercised any dominion over the fund | 
now claimed, during the marriage nor.since. Some stress is laid upon the 
fact that in 1844 Beckley called on the curator for the purpose of collecting 
any moneys coming to his wife from the estate of her father, and to take , 
possession and charge of any property or rights she had here. It is shown 
that although the curator paid him some money, he did not surrender the 
estate to his possession or control; on the contrary, the plaintiff distinetly re- 
cognizes the fact that the estate is now in process of administration, and has 
prayed for and obtained a judgment ordering that he be recognized as owner 
of the residuary portion of the succession of the late John Ducker, “now in * 
process of administration.” We have considered this question with reference 
to the laws of Pennsylvania and Maryland on this subject, as explained by 
the testimony of eminent counsel, introduced without objeetion; but in a case 
similar, in many respects, to the one now under consideration, we have held 
that the laws of Louisiana must control the distribution of the residuary 
interest of a succession under administration in this State—the right of acti : 
for the recovery of the same being immovable from the object to which it 
applies. See Civil Code, 463; also case of Marcenaro v. Mordella, 10 Anns 
772. 

It is ordered that the judgment appealed from be reversed, and that there be 
judgment for the defendant, with costs in both courts. 
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Tae Stare on THE Revation or M. A. Fovure, praying for Writ of 
prohibition, v. Tae Junce or rae First’ Districr Courr or New 
Orteans and Bensamin S. Tappan. 
Ml cases are excluded from the jurisdiction of the First District Court of New Orleans, which do not 


_ come within the definition of criminal cases, as found in the sixth section of the Acts of 1858 and 
1855— prosecutions for crimes, misdemeanors and offences committed within the limits of the 


_” +5 2 Bee 


First Judicial District.” 
The 424 section of the Act of 1855 does not give the First District Court of New Orleans jurisdiction 
3 to try a contested election of District Attorney of the parish of Orleans. 
, If the 42d section of the Act of 1855 applies to the parish of Orleans, the section would be satisfied, 


without conflicting with previous statutes, by filing the petition contesting the election of District 
Attorney for the perish of Orleans in any of the five district courts of general jurisdiction in the 


_ parish of Orleans. 
: The First District Court, being a court of limited powers, any extension of its jurisdiction must be 


strictly construed, and should not be stretched by implication to cases not named. 


N application for a Writ of Prohibition. 
R. Hunt, for petitioner. 

Bucnanan, J.* (Merrick, C. J., absent.) The defendant, Tappan, filed a 
petition in the First District Court of New Orleans, contesting the election of 
the relator to the office of District Attorney for the parish of Orleans. 

The relator excepted to the jurisdiction of the District Court, and the court 
having overruled the exception, the relator has applied to this court for a writ of 
prohibition. 

To this application the Judge of the First District Court of New Orleans has 
filed an answer, in which he takes the grounds— 

1. That the contest of an election is not “a civil case,” and therefore that 
he is not prevented by the organic law of his court from entertaining juris- 
diction. 

2. That jurisdiction of this contested election case has been given to his 
court by an Act “ Relative to Elections,” approved 15th March, 1855. 

8. That, even supposing the jurisdiction has not been expressly conferred by 
law, yet he is justified in assuming jurisdiction, in order to prevent a failure of 
justice. 

We will examine these points in the order in which they are here stated. And 
first, of the jurisdiction of the First District Court of New Orleans, as defined 
by the law of its organization. 

The First District Court of New Orleans is one of the six district courts cre- 
ated by an Act of the Legislature, entitled “ An Act to organize District Courts 
for the Parish and City of New Orleans,” approved April 28th, 1853. Session 
Acts, p. 190. 

The sixth section of that Act reads: “The First Distriet Court of New Or- 

Beans shall have original and exclusive cognizance of, and shall hear and deter- 
mine, according to law, all prosecutions upon all crimes, misdemeanors and ef- 
‘fences whatever, which have beenfor which shall be committed within the limits 
of the First Judicial District; except only such minor offences as shall by law 
be referred to the jurisdiction of the Recorders of the city, or other police tri- 
bunal that may be hereafter organized by law.” 











* Kathman v. Watkins was a case similar to this, and decided upon the same reasoning, in 


April, 1856. 
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Javan 1st Dis.Cr. Act, shall have and exereise concurrent jurisdiction of all civil cases 
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And the 14th seetion: “ All of the said district courts, organized u 










whieh are not hereby specially referred to the particular jurisdiction of g 
courts, except the First District Court—the jurisdiction of which shall be 
fined exclusively to eriminal cases.” s 

In the general revision of the Statutes which took place in 18565, it 
deemed necessary te reénact the Statute just referred to, which was done bya 
Act entitled “ An Act relative to District Courts for the Parish and City of New : 
Orleans,” approved March 14th, 1855, in which Act the 6th and 14th sectionsef 
the Act of 1858, quoted above, are found, repeated verbatim in its 6th and ith 
‘sections. ok 

The provisions of these laws are free from all ambiguity. All cases wre in 
terms excluded from the cognizance of the First District Court of New Orleans 
which do not come within the definition of criminal cases, as found in the 6th 
section of those two Acts—“ Prosecutions for crimes, misdemeanors and offences 
committed within the limits of the First Judicial District.” It is unnecessary, 
therefore, to follow the respondent into an investigation how far the contest of 
an election is to be viewed as a civil action. It is sufficient, upon this branch of 
respondent’s answer, to say that such a proceeding is certainly not a “ crimindl 
case.” 

This brings us to the inquiry, whether the jurisdiction of the First District 
Court of New Orleans has been extended to such a case as this by the Act of 
1855. 

On this point the respondent relies upon sections 41 and 42 of the Statute, 
Session Acts of 1855, p. 415. - 

Section 41st directs petitions, contesting elections of Sheriff, Coroner or 
Clerk of the parish of Orleans, to be presented to the First District Court of 
New Orleans ; and section 42 provides that “any candidate for either of the 
offices of Clerk of the District Court, Parish Recorder, Sheriff, Coroner, Justice 
of the Peace, and any other parish officer that may be elected by the people 
intending to contest an election, shall, within ten days after the election, file, in 
the district court fur the parish in which the election may lave been held, a pe- 
tition,” &c. 

There are two features in this section which.seem to indicate that it was in 
tended for the country parishes, and not for New Orleans: First, it speaks of 
the election of Parish Recorder—an elective officer existing in every parish of 
the State, except New Orleans, in which parish the duties of that office are 












































divided between two officers, the Recorder of Mortgages and Register of Con- 
veyances, ‘who are neither of them elected by the people; second, the seetion 
speaks of the district court for the parish—a form of expression which seems to 
suit only those parishes where there is but one district court. 

It has also been made a matter of great debate whether the District Attorney 


be a parish officer, although the parish of Oriesns be co-extensive with the “—_ | 


Judicial District. 

But we regard these points as immaterial: for, granting that the 42d section 
applies to the parish of Orleans, and that the District Attorney in this distrietis 
a parish officer, yet the section does not give the First District Court of New 
Orleans—which is a court of a limited and exclusive jurisdiction—the right of 
entertaining the petitions to which it refers; and, ‘as there are in that parish no 
Jess than five other district courts, of general jurisdiction, the section would ‘be 
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satisfied, without conflicting with the previons statutes, by filing the pefition con- — 
testing this election, in any of those courts. The respondent infers, from the JonanistDu.0r. 
fact that jurisdiction was expressly conferred upon his court, by the 41st sec- 
tion, to try contested elections of Sheriff, Coroner or Clerk ; and from the other 
fact, that those officers are mentioned among others in the 42d section, that, 
therefore, the Legislature must be taken to have intended that contests of elec- 
tions of all the offices mentioned in section 42, other than those also mentioned 
in section 41, should be tried (if in the parish of Orleans) in the First District 
ourt of New Orleans. But the contrary would seem to be the logical inference, 
from that court being named in the 41st and not named in the 42d section. 
Inclusio unius est exclusio alterius. The court being, in its organization, a court 
of limited powers, any extension of its jurisdiction must be strictly construed, 
and should not be stretched by implication to cases not named. 
We apprehend no danger of a denial of justice, from the incapacity of ‘the 
First District Court of New Orleans to entertain a petition contesting an elec- 
tion of District Attorney in this parish. 
It‘is therefore adjudged and decreed that the writ of prohibition herein issued 
be made perpetual. 
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Farmers’ Bank or Kentucky v. Witiiam Srevens et al. 


The Act of 1827 has not disturbed the well-settled rules of commercial law on the subject of notice * 
of\protest. Its object was to provide a new and convenient mode of proof. 

Nor is the form of notice material where the date, amount and names of the drawer and payee are 
mentioned. 

Tt is sufficient if the party to whom notice is sent is enabled to ascertain therefrom the nature and 
‘extent of the obligation which has become the subject of protest. 

4s holders and absolute owners of a negotiable bill, the plaintiffs had a right, without qualification, 
to enforce payment from any of the parties to the instrument. 


4 PPEAL from the District Court, Sixth District, Parish of East Baton 
Rouge, Robertson, J. Lacy, for plaintiffs and appellants. Morgan and 
Dunn, for defendants. 

Lea, J. This is a suit, by the holder of a protested bill of exchange, againat 
the drawer and acceptor, who, in addition to the general denial, specially plead 
a failure of the consideration of the bill—it having been given as the price of 
five slaves, sold by the payee to the acceptor, for whose accommodation the bill 
was drawn—three of which slaves were, as defendants allege, affected with red- . 
hibitory maladies at the time of the sale. 

The defendant Hickey, moreover, denies the corporate existence.of the plain- 
‘tiffs, and avers his diseharge from all liability upon the bill, on aecount of a ‘want 

of proper presentment for payment, and of a failure to give due notice of pro- 
‘test, as required by law. 
- The evidence shows that the Farmers’ Bank of Kentucky is a duly incorpo- 
‘rated banking institution of that State; that the bank discounted the bill sued 
‘upon in due course of business, before maturity, without notice of the alleged 
equities between the other parties to the bill; that at maturity it was duly pre- 
‘sented at the place designated in the body of the bill, and protested for non- 
payment—due notice of which was given to the drawer Hickey, by direeting the 
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Fanurns’ Baxx notice to him on the day of the protest, under cover to the cashier of. 
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mers’ Bank, the last endorser on the bill, who in his turn, on the same 
which he reeeived notice of protest, mailed the notice intended for Hi 
Baton Rouge, La.,” the place where fe receives his letters and papers, 
mode of proceeding was strictly in accordance with commercial usage. 
Act of 1827 has not disturbed the well-settled rules of commereial law on this 
subject. Its object was to provide a new and convenient mode of proof” ig 
Carmena v. Bank of Louisiana, 1st Ann., 371. i 44 

Nor is the form of the notice material where the date, amount and names of 
the drawer and payee are mentioned. “It is sufficient if the party to whomng 
tiee is sent is enabled to ascertain therefrom the nature and extent of the obli- : 
gation which has become the subject of the protest.” See Mainer v. Spurloiy 
9th Rob., 161. le 

Assuming. that there was a good defence upon the bill as against Graves; it ig 
evident that as the transferee of negotiable paper, received in the usual courseof 
business, the rights of the bank cannot be affected thereby; but there ising 
evidence in the record upon which, as between the parties to the sale of the 
slaves referred to in the answer of the defendants, we would feel justified, eves 
if the pleadings permitted it, in entering up a judgment rescinding the sale, . 
decreeing a diminution of the price of said slaves. 

As holders and absolute owners of the bill, the officers of the bank haa & a 
right, without qualification, to enforce payment from any of the parties to the 
instrument; and the court cannot control them in making a selection. We think 
there should be judgment for the plaintiffs. 

It is ordered that the judgment appealed from be reversed, and that the plain 
tiffs, the President, Directors and Company of the Farmers’ Bank of Kentucky, 
do have and recover of Philip Hickey, and of the succession of William Stevens, 
in solido, (the latter herein represented by Mrs. Elvira Hackett, widow of said 
Stevens, and natural tutrix of her minor children, Philip and Elvira Ann Stevens) 
the sum of $4968, with interest thereon at the rate of five per centum per am 
num, from the 7th day of January, 1854, till paid, with costs of protest and costs 
of suit, together with the costs of this appeal. Said judgmynt, so far as it affeets 
the succession of said William Stevens, to be paid in due cohrse of administra- 
tion, according to law. 
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Carouine E, Witcox v. SrepHen HENpeERSON. 


Suit to recover amount of certain notes obtained by defehdant from plaintiff and paid by her, as 
alleged, for defendant’s benefit. Plea, prescription of five and ten years. To meet this, the 
plaintiff urged that the Supreme Court had not decided until 1854, that she was not responsible 
for the debts of her former husband, and that, previous to that decision, she was not bound to 
bring this action. By the Court: The action of the court in that case did net have the effect of 
suspending the course of prescription against her. 


PPEAL from the District Court, Sixth District, Parish of East Baton 
Rouge, Robertson, J. Lacey, for plaintiff and appellant. J. M& J. £. 
Elam, for defendant. 
Voornizs, J. This is an action brought by the plaintiff for the repetition 
of the sum of $3,000, alleged to have been advanced by her at various times 
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totake up certain notes which the defendant had obtained from her for his own 

benefit and accomodation, and on account of which she had derived no benefit 

whatever, said notes having been given by her in error and at a time and un- 
ances which relieved her from all liability. 

he defendant pleaded as a bar to the action, the prescription of five and 

ten years ; the one as to his liability as a party to the notes, and the other for 

the reimbursement of money paid on his account. 

The plaintiff is appellant from a judgment sustaining the defendant’s peremp- 
tory exception. 

The facts on which her demand is founded may be succinctly stated as follows: 
In the month.of March, 1842, as widow of the late H. A. L. Mussenden, she 
renewed a note of $1000, dated the 8th of April, 1840, and payable on the 1st 
of April, 1842, of which her husband was the maker and P. A. Walker the en- 
dorser, by giving in lieu thereof her own note for $800, and $265 cash. The Bank 
of Louisiana recovered a judgment against her for the amount of her note given 
in renewal. It is alleged that the note of $1000 was discounted by the Bank 
of Louisiana, and the proceeds placed to the credit of the defendant, on or 
about the 7th of July, 1841. On or about the 15th day of May, 1839, the de- 
fendant placed in the Bank of Louisiana H. A. LZ. Mussenden’s note for $600, 
payable to the order of the defendant, and discounied for the benefit of the 
maker, which note she renewed on the 18th of May, 1840, by giving hergown 
note for the sum of $480, endorsed by J. Perkins. 


The present suit was,instituted on the 29th of July, 1858, more than ten — 


years after the alleged cause of action had arisen. There is nothing showing 
an interruption of prescription. The maxim of “‘ Contra non valentem agere, 
non currit prescriptio,” has been invoked by the appellant. It is urged by her 
that the Supreme Court of this State had not decided until June, 1854, that 
she was not responsible for the debts of her former husband, H. A. LZ. Mussen- 
den, and that she was not bound, previous to that decision, to bring her action 
for the recovery of moneys paid by her in error. See 7 R. R, 341. The ac- 
tion in that case did not, in our opinion, have the effect of suspending the 
course of prescription against her. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 





Hype & Goopricu v. Tae Crry or New Or.eans. 


Courts will not lend their aid to foster, circuitous, idle and wasteful litigation. The only real com- 
plaint plaintiffs have, is that they anticipated the payment of what afterwards became a debt. 
As the debt was due when they brought their suit, there was no equitable ground for repetition, in 
the fact that they paid it under a mistaken belief that they owed it before they really did. 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Robert, for plaintiffs and appellants. 7. R. Wolfe, for defendant. 
Srorrorp, J. The plaintiffs brought this suit in 1858, for the repetition of 
taxes upon capital alleged to have been paid by them in 1848 and 1849, for 
those years, in error of law, the Municipality No. 1 then having no power to 
tax capital whilst they supposed it had. 
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— But, on the 7th February, 1850, the Act “to authorize the several 
New Guns. palities of the city of New Orleans to levy taxes upon capital,” was a 
(Sess. Acts, p. 5,) by the second section of which, each of said muniecip 
was empowered to levy a tax on capital on the assessment roll for the y 
1848 and 1849, not to exceed the amounts already imposed by ee 
ances of the said municipalities. 

The Municipality No. 1 availed itself of this legislative grant of power a 
in the case of Wheeler & Blake v. Municipality No.1, 10 An., we . 
the constitutionality of the law, and the binding force of the ordinance 7 a 
in pursuance thereof. oe 
So that if the plaintiffs paid their taxes on capital before the Act of 7th Fre 
ruary, 1850, and the ordinances pursuant thereto were passed, of which there < 
is no proof in the record, still, when they brought this suit, they were legally 
liable to pay the defendants taxes to precisely the same amount and for the — 
same years, under the last named ordinances. % 
Courts will not lend their aid to foster circuitous, idle and wasteful litigation, 
The only real complaint the plaintiffs have, is that they anticipated the payment 
of what afterwards became a debt. As the debt was due when they brought 
their suit, there was no equitable ground for repetition, in the fact that they 

paid it under a mistaken belief that they owed it before they really did. 
Judgment affirmed. 
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Objections to the admissibility of the prisoner’s confession, and to the instructions of the court, 
must be taken by bill of exception, and not by assignment of error. And where the Justices 
presided at the trial of slaves, were of opinion that they had no power to sign bills of past 
evidence of this should appear of recerd. 


Assignment of error, “ that the tribunal who convicted said slave were informally and {legally 
constituted.” By the Cowrt: This objection is entirely too vague, and has not been made more 
explicit by any specification, even in argument, in this court. 


PPEAL from the Sixth Magistrate’s Court of Madison. 
Morse, Attorney General. Hynes, for appellant. 
Sporrorp, J. The slave Rob having been sentenced to death by a Jury em- 

pannelled under the law for the trial of slaves, has appealed. 

We are unable to pass upon his case with nothing more than the present re 
cord before us. Our appellate jurisdiction in criminal cases is limited to ques- 
tions of law. These questions must be presented by bills of exception or 
assignments of errors. 

There is no bill of exceptions in the record. The counsel of appellant states 
in his printed brief, that the Justices presiding over the tribunal were of the 
erroneous opinion that they bad no power to sign bills of exceptions. But 
there is no evidence of this in the record, nor any evidence that the objection 
to the admissibility of the prisoner’s confession, was raised in time. Although 
the evidence itself was taken down by some one in writing, and comes up with 
the record, it does not belong to our province to examine it. 

There has been no assignment of errors filed in this court. There is one in 
the record, which appears to have been filed in the inferior tribunal, after the 
appeal was granted. 
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e’ Miho first point in this assignment refers to the admissibility of the prisoner's 


ion, which, as we have already stated, should have been presented by a 

pill of exceptions tendered at the time the evidence was admitted, or by some- 
in the record equivalent to a bill of exceptions. 

The second is as to an instruction of the presiding magistrates. This too 
should have been presented by a bill of exceptions seasonably taken, or it should 
appear of record in some mode. One of the Justices indeed certifies that they 
told the jury that if they found the prisoner guilty, (of administering poison,) 
the law affixed the penalty, and they could not commute the punishment ; but 
it does not appear from the certificate that the prisoner’s counsel objected or 
asked any different charge. 

The third point assigned for error in the lower court, was “ that the tribunal 
who convicted said slave were informally and illegally summoned and consti- 
tuted.” This objection is entirely too vague, and has not been made more ex- 
plicit by any specification, even in argument, in this court, 

It is, therefore, ordered that the appeal be dismissed at appellant’s costs. 
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Ciry or New Orteans v. Francois Lacrorx. 


In a suit for taxes, where the defendant, after setting up certain dilatory exceptions, added that 
should the exceptions be overruled, “ the respondent pleads a general denial, and especially the 
ownership of the property taxed,” defendant will not be permitted, under such an answer, to show 
that he had alienated the property previous to the assessment. 

Defendant should have alleged specially what were the errors he complained of in the assessment 
roll, and that he had, without avail, resorted to the means afforded him by law to correct such 
errors, or at least allege a sufficient reason for having failed to do so. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Hiestand & Levy, for plaintiff. Collins, for defendant and appellant. 

Srorrorp, J. The case comes up on a bill of exceptions to the ruling of the 
court below. The Judge refused to receive evidence that the property de- 
scribed in the demand and assessment rolls, had been alienated by the, defen- 
dant previous to the assessment. 

Under the pleadings, the court did not err. The answer, after setting up 
various dilatory exceptions, merely stated that, should the exceptions be over- 
ruled, “the resj-ondent pleads a general denial, and especially the ownership 
of the property taxed.” 

Such a vague and loose averment as this, did not authorize the admission of 
the evidence proposed. The defendant should have alleged specifically what 
were the errors he complained of in the assessment roll, and that he had, with- 
out avail, resorted to the means afforded him by law to correct such errors, or 
at least, allege a sufficient reason for having failed to do so. 

Judgment affirmed. 
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Estuer Ker v. Dewees & INGALIS. rT 


xz Mortgage certificate of reinscription, as follows: “ And the general one against R. M. W., in 

: of Thomas R. Ingalls, resulting from a judgment rendered by same court as above, on 
December, 1889, for six thousand one hundred and six one dollars and sixty-nine cents, 
and costs, being the reinscription made in this office, on the 6th of August, 1849, of the 
ment recorded on the 18th December, 1889, in this office ; which original judgment was, 
16th November, 1848, cancelled and annulled but so far only as it bears on and affect 
three squares of grownd above described, and no further.” By the Court: It is not 
ed but the original mortgage was properly cancelled by the Sheriff. What then was the effect ot 
the reinscription? We think it was merely to continue in force the judicial mortgage, Jost as it 
existed previously. The mortgage had no greater force the day after its eel Be. 
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the day before. The reinscription informed Jngadlls, as it did all the world besides, that the 
cial mortgage as to these lots had been cancelled. We do not think Jngals can now be pert 
to gainsay this record, which he has caused to be made in the office of Recorder of Mortgages, 
where alone his judgment could acquire the force of a mortgage, even as against W. rnd 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Roselius, for plaintiff. Strawbridge, for defendants. ‘ 
Merrick, C. J.* Thomas P. Ingalls having seized, under an execution issued 
against R. M. Wellman, three lots of ground in Greenville, in the —_ 


om @ek trees Bese S 





Jefferson, the plaintiff instituted the present action of injunction to r 
the sale of the property seized. 

The material facts out of which this controversy arises, are these: Inge 
recovered judgment against R. M. Wellman, for $6,161 69, on the 10th day of 
December, A. D. 1839, which was recorded on the 18th of the same month ip 
the mortgage office of the parish of Jefferson. R. M. Wellman appears to 
been insolvent, and a fi. fa. issued on this judgment in 1841, was ial ; 
nulla bona. 

In 1836, James Ogelvie sold to Catharine J. Wellman, the daughter of 
M. Wellman, the three squares of ground in controversy, reserving the ven- 
dor’s privilege and a mortgage upon them to secure the price. (Catharine 
Wellman having died, and R. M. Wellman having become her sole heir, Ogel- 
vie instituted suit against R. M. Wellman, to recover the notes due as the re- 
mainder of the price, and on the 11th day of April, 1842, obtained judgment 
for six hundred and fifty dollars and interest, and his special mortgage to 
secure the same was recognized. 

An execution issued on this judgment, and on the 22d of August, 1842, at 
the Sheriff’s sale, the plaintiff purchased the three lots for nine hundred and 
thirty-six dollars cash. Her Sheriff’s title was not recorded until after this 
litigation commenced. The Sheriff, it appears, released all the subsequent judi- 
cial mortgages upon the property. 

After Ogelvie’s mortgage had become extinguished, both by payment and 
prescription, 7. R. Ingalls caused his judgment to be reinscribed against R. 
M. Wellman, in the office of the Recorder of Mortgages, and issued his 
tion and caused the property to be seized as belonging to him, Wellman. Si 
the seizure and institution of the suit, Wellman has died ; the fi. fa. is returned, 
and the suit is now prosecuted as an hypothecary action on the reconventional 
demand of Ingalls. 

It is contended in this court on his behalf that by the reinscription of his 








* Lea, J., not having been present at the argument, took no part in this decision. 
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mortgage it operated as a general mortgage upon all property standing in R. 
M. Wellman’s name ; that inasmuch as the plaintiff’s title was not recorded, 
by the words of the Act of 1818, the sale was “utterly null and void to all 
jntents and purposes.” Bullard & Curry’s Dig., 596. The cases of Perrouw 
y, Maillan, 11 L. R., 489, and Lee v. Darramon, 8 Rob., 161, are cited in sup- 
port of this position. 

_ We think the manner in which Ingalls’ mortgage was reinscribed will pre- 
vent him from invoking the benefit of these authorities. The certificate of 
mortgages shows that the inscription was not absolute, but carried with it the 
former erasure or cancellation which had been made in favor of this purchaser. 

The mortgage is embraced in the certificate of mortgages in these words: 

“5th. And the general one against R. M. Wellman, in favor of Thomas R. 
Ingalls, resulting from a judgment rendered by same court as above, on the 
9th December, 1839, for six thousand one hundred and six one 69-100 dollars, 
interests and costs, being the reinscription made in this office on the 6th of 
August, 1849, of the same judgment recorded on the 13th of December, 1839, 
in this office; which original judgment was, on the 16th November, 1848, can- 
celled and annulled, but so far only as it bears on and affect the three squares 
of ground above described, and no further.” 

It is not pretended but the original mortgage was properly cancelled by the 
Sheriff. 1 An., 10. What then was the effect of the reinscription? We think 
it was merely to continue in force the judicial mortgage just as it existed pre- 
viously. The mortgage had no greater force the day after its reinscription than 
it had the day before. The reinscription informed Jngalls, as it did all the 
world besides, that the judicial mortgage as to those lots had been cancelled. 
We do not think Jngalis can now be permitted to gainsay this record which he 
has caused to be made in the office of the Recorder of Mortgages, where alone 
his judgment could acquire the force of a mortgage, even as against Wellman. 
This view of the case renders it unnecessary to consider what would have 
been the effect of a judgment recorded under like circumstances, against Well- 
man generally. 

The judgment of the lower court must, therefore, be affirmed. 

Judgment affirmed. 





Crry or New Orteans v. Atrrep Rovsseav. 


Although the assessment roll may be considered as not having the force and effect of a final 
judgment, yet a party will not be permitted in all cases to go behind it. On the contrary, he 
should not be permitted so to do, unle$s it be shown that the party had sought in vain, or was 
prevented by some valid cause from seeking the correction of the assessment roll in the manner . 
pointed out by law. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Heiestand & Levy, for plaintiffs. Collins, for defendant and appellant. 
Vooruiss, J. Wethink the defendant’s exception, that he has not been 
legally cited, is waived by his answer, in which he avers that the description 
of the lots is defective and the assessment thereof not made in accordance 
With the requirements of the law. 
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New Ontsaxs = The only question which remains to be determined, arises out of a 
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exceptions taken by the defendant on the trial below to the opinion of th 
Judge, in ruling out evidence for the purpose of showing, that White nd 
other streets, which appear on the assessment roll, as bounding the lots and 
squares assessed, do not exist in the Second District of New Orleans, and that 
some of the streets which do exist, ran so as not to cross: each other, 
not form a square, as set forth in the assessment roll, and that the de 
in the roll does not and cannot therefore correspond with any property in the 
district. “ae | 
We do not think the Judge erred in excluding the evidence, as it could 4 
have changed the result. The Act of 1850 prescribed the mode in which ql] — 
taxable property should be assessed. The board of assessors was 
deliver, on or before the first Monday of October, to the Recorder of ; 
Municipality in which the district assessed was situated, and for that part of 
the parish of Orleans, on the right bank of the river Mississippi, to the Justiog 
of the Peace of that District, the assessment rolls, and to give immediate 
notice thereof, “in order that any person aggrieved by such assessment 
appeal and have the same corrected, if found incorrect.” The Recorder was 
avthorized, on the appeal of the party aggrieved, made in writing, stating par- 
ticularly the correction desired, and on proof of the fact, to correct such ern 
and to make the roll correspond thereto. After the expiration of the F: 
within which such corrections were allowed to be made, the Recorder . 
bound to issue one of the copies of the assessment rolls to the appropriate Tax 
Collector of the parish of Orleans.. Session Acts of 1850. “ 
It is clear, therefore, that if the defendant, who is appellant in this 
considered himself aggrieved by the defective description of his property, or 
of any other error committed to his prejudice, he should have taken an appeal 
to have such error corrected in the manner and within the delay prescribed 
that Act. It is now too late for him todo so. Although such assessment 
may be considered as not having the foree and effect of a final judgment, yet 
we are not prepared to say, that a party should be permitted in all cases to 
go behind it. On the contrary,. we think. it should not be done, unless it be 
shown by cogent reasons that the party had sought in vain, or was prevented 
by some valid cause from seeking the relief to which he was entitled under 
that Act; and which, in our opinion, affords ample protection to the citizen 
whose property may have been improperly assessed. It does not appear in 
this case, that the appellant had ever made any attempt to obtain such relief. 
It is therefore ordered and- decreed, that the judgment of the court below 
be affirmed, with costs. 
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‘ Stccrsston or Saran A. Penny—Soromon Broom, Appellant. 
betii | 
to remove administrators, domiciled in Mississippi. 
that there had been no citation. By the Court : This objection may be considered not 
“ only a8 waived by the other reasons urged for the dismissal of the action, but by the appearance 
ot the appellees, whereby it b 'y to make service on the curator ad hoc, on whom 
alone it could be made as the appellees were domiciled out of the State. 





"| PPEAL from the District Court, Seventh District, parish of East Feliciana, 
Duffel, J., presiding. Muse & Hardee, and McVea, for appellant. 

Sawyer, for defendants in rule. 
. Voorutzs, J.* Solomon Bloom is appellant from a judgment discharging a 
rule taken by him om Ann L. Foster and her husband, James J. A. Foster, 
domiciled in the State of Mississippi. 
_ In a former suit between these parties, involving the right to the adminis- 
tration of the estate, there was a judgment rendered by this court in favor of 
the appellees. See 10 An. 
The appellant, in his petition, alleges that the judgment thus rendered im- 
posed on Ann L. Foster, the beneficiary heir, and her hushand, the condition, 
that they should appear in person to take the necessary oath, give bond, and 
before their departure from the State, appoint am agent to represent them ; 
that said Ann L. Foster was not in the State at the time of filing her applica- 
tion for letters of administration, nor since ; that she has never taken any 
other oath than that which was taken by her before one Hdwards, a jus- 
tice of the peace in the parish of Concordia; that the only agent appointed 
by her and her husband, was William B. Rouck, of the parish of East Felici- 
ana, by act executed in the State of Mississippi, on the 23d of April, 1855 ; 
that the letters of administration were not granted to them until the 27th of 
the same month, and on the 12th of the ensuing month, said Rouck executed: 
an authentic act, whereby he refused to accept said agency ; that said Foster’ 
and wife, having failed to comply with the requirements of the law within ten 
days from the filing of the decree in that case, have forfeited their claim to’ 
the administration, and the letters which have been granted to them, should 
therefore be cancelled and annulled ; and that the succession is now wholly 
unrepresented by any one within the jurisdiction of the court where itis 
open, in order to enable the creditors to assert their claims. Whereupon he 
prays, that said Ann L. Foster and her husband, may be ruled to show cause 
why the letters of administration thus granted to them should not be cancelled, 
and that he be appointed in their stead; and that, as they are absentees, a 
curator ad hoc be appointed to represent them, and duly notified thereof, so 
that said letters may be cancelled and annulled contradictorily with him. 

A curator ad hoc was appointed as prayed for, but it does not appear that 
he ever took any part in this action. 

The defendants, by their attorney, filed an exception, claiming the dismis- 
sal of the application, on the following grounds, viz : 

lst. “That they have never been legally cited or notified of said demand 
personally, nor has any one been so cited or notified, who is qualified to repre- 


*Mernricx, C. J., took no part in this decision. 


Svocession susiox OF sent them ; that no citation has been served upon them, or any one else, r 
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has any “aie prayed for as issued in said suit.” 

2d. “Proceedings to remove an administrator cannot be commenced bry 
rule to show cause, that no rule has been obtained by order of the court 
served upon them, and they are in no manner bound to notice or answer 4 
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petition.” eee 
8d. “The said Bloom has made no showing that he is a creditor of ggig 
estate; that he cannot, on a naked allegation that he is a creditor, di the 
administration in which other creditors are interested; that he is not a 





tor on the tableau of distribution and statement of debts, filed by thomas 
administrators.” 

4th. “That the petition is informal and defective, in that 4 does not sto 
the place of residence of the petitioner, as the law requires.” 

The Judge a quo sustained the exception and dismissed the appellant's 
petition. We think he erred. The first objection urged in the exception ig, 
that the appellees had never been legally cited or personally notified of the 
appellant’s demand. It is clear that this could not tend to defeat, but aie to 
retard the progress of the action, by requiring the service of a copy of 
petition and citation to be made on them. But this objection, it appears to 
may be considered not only as waived by the other reasons urged for the 
missal of the action, but by the appearance of the appellees, whereby. it 
became unnecessary to make such service on the curator ad hoc, on w 
alone it could be made, if at all, as the appellees were domiciled out of the 
State. 

The second ground of objection is untenable. The action was commence 
by petition in the usual form, setting forth the grounds upon which the 
val of the appellees as administrators was prayed for, and concluding witha 
prayer for the same to be done contradictorily with a curator ad hoc, as the 
appellees could not be cited. 

The other objections appear to us to be equally untenable. The admi 
of the appellees in the record shows, that the appellant was a creditor of ie 
succession. 7 

Under the Act of 1847, (Session Acts of 1847, p. 115,) the appellees were, 
bound to leave a general and special power of attorney with some persen in 
the parish where the succession was opened, or the adjoining parish, to repre, 
sent them in all necessary acts relative to the administration of the estate, and 
to deposit in the office of the recorder an authentic copy thereof. We are, 
therefore, of opinion, the Judge erred in sustaining the exception. 

It is therefore ordered and decreed, that the judgment of the court below 
be avoided and reversed; that the exception be overruled and the case re- 
manded, to be proceeded in according to law. And it is further ordered, that 
the costs of appeal be paid by the appellees. 






















































x Favcerre, Davis & Co. v. Crry or New Onteans. 

bi 

The depositary owes no interest for the money deposited, except from the day on which he became 
, a. defaulter by delaying te restore it. Code, 2919. 


4 PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Beecher, for plaintiffs. Livingston, City Attorney. 
'Sporrorp, J.* On the 27th of March, 1849, the sum of $899 69, was de- 
posited with the Treasurer of the city of Lafayette, for the plaintiffs, 
‘This money was used by the city of Lafayette, being paid out by the Trea- 
gurer, upon orders by the finance committee, for the necessities of the city. 
When the plaintiffs applied for it, they were told that the city had expended 
it, and could not then restore it, being short of funds. 
On the 23d of February, 1852, the city of Lafayette was incorporated with 
the city of New Orleans, and its debt assumed by the latter city. Acts 1852, 


The Treasurer of New Orleans offered to pay the principal without any 
interest, provided the plaintiffs would give a receipt in full for their claim. 

’ The plaintiffs declining this proposition, brought suit and recovered judg- 
iment for the sum of $917 84, with eight per cent. interest, from the 27th of 
March, 1849, and the city has appealed. 

The depositary “owes no interest for the money deposited in his hands, 
except from the day on which he became a defaulter, by delaying to restore 
it” ©. C. 2919. ; 

* The time is not fixed with precision by the evidence. The only thing cer- 
tain is that the city of Lafayette, upon application, declined to refund the money 
at some time before the annexation to New Orleans, that is prior to the 28d of 
February, 1852. Interest should be allowed only from that date, as it was 
the plaintiffs’ duty to show when the city was in default, 

In the absence of a contract, or a special law, (neither of which is shown 
to have existed,) five per cent. per annum is the rate of interest in Louisiana. 

It is therefore ordered, that the judgment appealed from be reversed ; and, 
proceeding to render such judgment as should have been rendered, it is 
ordered and decreed, that the plaintiffs recover of the defendant, the sum of 
eight hundred and ninety-nine dollars and sixty-nine cents, with five per cent. 
interest thereon, from the 22d day of February, 1852, until paid, and the costs 
of the District Court. It is further ordered and decreed, that the costs of 
this appeal be paid by the plaintiffs and appellees. 





*Lza, J., not having been prezent at the argument, took no part in this decision. 


Mrs. Nancy Foerz, wife of E. F. Fociz v. Joun T. D 






Interest is due by a depositary only from the demand for restitution. Code, 2919. 


— from the Fourth District Court of New Orleans, Reynolds, J, : ; 
Koonts and Grivot, for plaintiff. Goold & Stansbury, for defends nt 4 
appellant. } 
Bucnanan, J. (Merrick, ©. J., absent.) The plaintiff sues for the re a 
ration of money deposited. The judgment of the court below was in her 
favor; and we think that judgment is fully justified by the evidence. a 
There was error, however, ia allowing interest from the date of the 
It was only due from the date of the demand for restitution. C.C. 2919, tog ; 
It is therefore adjudged and decreed, that the judgment of the Distrigh 
Court be amended ; that plaintiff recover of defendant, one thousand and ten _ 
dollars, with interest from judicial demand, (October 26th, 1853,) and costs of : 
the District Court; those of appeal to be paid by plaintiff and appellee. 
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Defendant had summoned more than forty witnesses, and asked for attachments, which the court : 
refused him without security for the costs of all the attachments exceeding six. By the Court: 
There is no averment that he expected to prove anything material by the absent witnesses, nor 
that he was unable to give the security required. Much discretion must be left to the judges of 
the first instance in such a matter as this, in order to prevent the abuse of the process of the 
court. ©. P. 472. 

Where the witness had lived several months in defendant’s house, and defendant was present at the 
trial and cross examined witness, he cannot allege surprise, or claim a new trial, to inquire into 
the competency, or credibility of the witness. 


Jutta Havenron v. B. F. Havenron, her Husband. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 


2 a 
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Olcott & Woodridge, for plaintiff. 2. & H. Marr, for defendant and ap 
pellant. 

Sporrorp, J.* The defendant has appealed from a judgment of separation 
of bed and board, rendered against him in favor of the plaintiff, his wife, upon 
the allegation that his conduct, excesses and outrages towards her rendered 
their living together insupportable. 

The appellant complains that the District Judge erred, in ruling upon the 
trial that he should give security for the costs to be incurred by the issuing 
more than six attachments for his absent witnesses, under Art. 472 C. P. + 

There is no averment that he expected to prove anything material by thea — 
sent witnesses, nor that he was unable to give the security required. Mach 
discretion must be left to the judge of the first instance in such a matter as this, 
in order to prevent the abuse of the process of the court. The District Judge 


states that the defendant had summoned more than forty witnesses, and that he 9 


had reason to believe that the object of asking attachments for so many was to 
increase tlie costs. 


* Laxa, J., took no part in this decision. 
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As mueh of the testimony of the ten witnesses who were examined ‘for 
the defendant has no bearing in his favor, this opinion of the judge was 


y not without foundation. At any rate, there is no such showing 
upon the record that the defendant has been illegally deprived of any substantial 


benefit as would authorize us to remand the cause. 


He complains, secondly, that the court erred in overruling his motion for a 
new trial, on the ground that he had just discovered that the principal witness 
for the plaintiff—who had been examined without objection on his part—was 
incompetent, by reason of her age: she not being of the age of fourteen years 
complete. The affidavit upon this subject shows only that a single person had 
expressed an opinion to that effect, but that he declined to make affidavit that 
ghe was not fourteen years of age. This of itself would have been a sufficient 
reason for refusing the application. But in the argument filed on behalf of the 
appellant, it is stated that this witness was “a mere child, very small, apparently 
not more than twelve years old.’’ She had, moreover, lived several months in 
the defendant’s house ; and as he was present on the trial and cross-examined 
her, we think he cannot allege surprise or claim a new trial to inquire into the 
sompetency or the credibility of this witness, 

We do not think it necessary or desirable to enter into the details of a course 
of conduct, which, after but four years of married life, and while both parties 
are still young, has broken up a contract which nothing but death was intended 
to sever. A perusal of the evidence has impressed us with the conviction that 
it would be better for these people to live asunder, and that the law justifies the 
decree. ' 

It is, therefore, affirmed, with costs. 





Succession or Sarcent Pratt. 





* 
On the trial of an application for letters of administration, it is petent for the tto show 


Pr 


that she was publicly acknowledged and held out to the world as the wife of the deceased; that 

all the property belonging to the succession was community property; that the opponent was 

ready to give security for the payment of all the debts of the succession, and that the creditors 
_ Were willing to accept such security. 

It would be competent for the court to protect the heirs by requiring the opponent, as a pre-requisite 
to the exercise of her rights as usufructuary of the community property, either to advance a suffi- 
cient sum to pay the debts of the deceased, or produce the consent of the creditors to her assump- 
tion of the debts, and to her furnishing security for their payment; and such assumption should 
be aecompanied by a release of the heirs from all liability. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Paxton and Durant & Hornor, for opponent and appellant. Bonford, for 
appellee. 
‘Dea, J. (Merrick, C. J., absent.) Ann O’Brien, who alleges that she is the 
widow of the deceased Sargent Pratt, is appellant from a judgment dismissing 
her opposition to an application for the administration of the succession of the 
deceased, and appointing one of the sisters of the deceased the administratrix 
of the same. 
Pratt died in July, 1855. His sister, Margaret Prait, wife of Jeremiah Collins, 
alleging that he had died intestate (having never been married), applied for and 
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‘Svogmemon or obtained letters of administration upon his estate, which, as it appears fr 
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inventory, exceeded in value the sum of $23,000. On the Ist of J 
1855, the appellant alleging that she was the widow of the deceased, 
estate was free from debt, and consisted exclusively of community 
claimed to be put in possession of the entire property, as owner of « 
virtue of her right as surviving partner in community, and as ust 
the other half, in accordance with the provisions of the Act of 1844, 
‘the disposition of community property. ‘ade 

After this application had been made, and before it had been acted upon, th 
administratrix obtained an order of sale of a portion of the property to pay 
debts, amounting to about $3500. a 

Further proceedings were stayed by the death of the administratrix. On 5 
22d November, 1855, Aphra Pratt, another sister of the deceased, applied 
letters of administration, and was opposed by the appellant, who, reiterating te 
statements and demands set forth in her first application, alleged that hen : 
no necessity for an administration, the succession being free from debt, and-that — 
her rights as owner of one-half, and usufructuary of the other half of the estat, | 
were such as to entitle her to the possession of the same upon complying with : 
the requisites of the law. She moreover claimed a preference in the “pees 
ment of an administrator, should one be deemed necessary by the court. : 

On the trial of the issues thus presented, the appellant offered to i 
several witnesses, who are designated in the bill of exceptions for the pela 
of proving that she had been publicly proclaimed and acknowledged, and held . 
out to the world by the deceased as his wife; that all the property . 
to the succession was community property, having been acquired since the 
lishment of their matrimonial domicil in Louisiana; that she was ready to me 
security for the payment of all the debts of the succession, and that the creditom — 
were willing to accept such security; but the testimony thus offered was rejected, 
“on the ground that the same could not be hcard in a contest such as that ae 
sented on the trial.” 

It is evident that this testimony was of a character to support the nll 
corftained in the opposition—to wit, that the opponent was the widow of the — 
deceased, and that the property was all community property; and furthermofe : 
to sustain the allegation, that she was ready to assume and give security for the 
‘payment of the debts of the deceased, and that the creditors were willing to 
accept of the security thus offered. Whether the testimony, if it had been 
received, would or would not have proved the allegations, as set forth in the bill — 
of exceptions, is not the question: for the purpose of testing the correctnes#@f — 
the ruling of the court, we must assume that the witnesses might have’ imide 
such proof. sa 

Had such proof been actually made, we have no hesitation in saying that tie 
prayer of the petition should be granted. The heirs could have had no intereit — 
in provoking an administration, or a sale and perhaps a sacrifice of a portion of 
the property, except for the purpose of protecting themselves against liabilityfer 
the debts of the deceased, or an increase of the same by the accumulation @f — 




























interest. The appellant has offered to relieve them of any such liability by ] 
assuming the debts and furnishing security, which the creditors, as she alleges, — 


are ready and willing to accept. q 
It would be competent for the court to protect the heirs by requiring, a8 & — 
pre-requisite to the exercise of her rights as usufructuary, that she should either — 
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a sufficient sum to pay the debts of the deceased, or that she should a tal 
ff “ds she avers she ean, the consent of the creditors that she shall assume 
E “gnd furnish security for the payment of the debts due to them; but this assump- 
- fionishould be accompanied with a release of the heirs from all liability. 
» [bis ordered that the judgment appealed from be reversed, and that the case 
‘be remanded for further proceedings to be had herein, in accordance with the 
‘ iews'expressed in this opinion, and that the costs of this appeal be paid by the 
appellee. 
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Y. Quapras & Co. v. Sreamsuip Dante, Wesster, Carrarn anp Owners. 


es 


‘The méasure of the carriers’ liability is the value at the port of destination, of similar goods, de- 
»livered in good order. 
interrogatories are propounded to certain witnesses by name, “‘ and others,” and crossed 
without any objection reserved, the depositions of witnesses not named in the affidavit for commis- 
‘“sion;nor in the interrogatories, are admissable. 


ve 
ews 


Peart 


PPEAL from the Fifth District Ceurt of New Orleans, Augustin, J. 
1. Collins, for plaintiff. Hart & Clack, for defendants and appellants. 
_ Bucuanay, J.* This is an action upon a contract of affreightment, for damage 
to twelve thousand cigars, on a voyage from New Orleans to San Juan de 


Sei te AB, 


The measure of damage assumed by the plaintiffs and adopted by the judge 

@quo, is the invoice price, with ten per cent. added for charges and thirty per 
cent, for anticipated profits. We take the rule to be, that the value at the port 
of destination, of similar goods delivered in good order, is the measure of the 
carriers’ liability. Oakey v. Russell, 6 N.8., 60; Boyle v. Dickinson, ibid, 102; 
Porter v. Curry, 7 L. R., 240; Rathbone v. Neal, 4 Ann., 563. 
.. That value is proved, in the present case, to have been $600. Add $22 for 
costs of survey and certificate, and deduct the net proceeds of sales at auction, 
$188 72,—there remains a balance of $433 28, for which the ship is re- 
sponsible. 

There are several bills of exception in the record, of which only one requires 
notice. 

The defendants excepted to the evidence of two witnesses, Gilbert and 
Mancho, examined at Greytown, because their names are not found in the affi- 
dayit for commission, nor in the interrogatories. The district court did not err 
in admitting these depositions. The interrogatories were propounded to several 
: q witnesses by name, “and others,” and were crossed without any objection re- 
a served. This case is covered by that of Denton v. Murdock, 5th Rob., 128. 

a ), The judgment of the district court is reversed ; and it is adjudged and decreed 

; that plaintiff. recover of defendants $433 28, with legal interest from October 
|  Sist, 1853, and privilege on the property sequestered, and costs of the district 

4 court; those of appeal to be paid by plaintiffs. 
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* * Laa, J., not being present at the argument, took no part in this decision. 
















































Joun Cutpertson, Receiver, v. Jonn Hatt. 





Liability of maker of guarantee notes to the Merchants’ and Planters’ Mutual Insurance © 
fixed according to the principles laid down in the case of McIntosh and the same company, 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Durant & Hornor, for plaintiff. Upton, for defendant and appellant, (| 
Merrick, C. J. The defendant was one of the subscribers of the Merchants’ 
and Planters’ Insurance Company, now in liquidation, the plaintiff being receiver _ 
appointed by the court. ‘ 

On the 1st of November, 1849, the defendant subscribed and delivered to the 
company (which was corducted on the principle of a mutual insurance com. — 
pany) his promissory note, payable twelve months afler date, or sooner, ifm — 
quired to meet assessments made by the company, for the sum of $1000. The 
defendant having paid various sums to the company in premiums on insuranegs, — 
the same were credited on the note, which reduced it to $165. The balanes — 
was then included in a larger note, to secure the same and certain premiums — 
and the original note delivered to the defendant. The company having begp 
forced into liquidation, after having met with losses, suit has been brought by 
the receiver to collect of the defendant the amount of his original note to the — 
company. We 

It is contended, on the part of the plaintiff, that the pretended payment of 
the notes, by the application to them of the premiums paid in, is not such a pay- 
ment as will discharge the maker, especially as there are debts due by the com 
pany on account of losses, to secure the payment of which these notes were 
given. 

According to the principles settled by this court in the case of McIntosh ¥, 
the same company, we think that the maker of the note is responsible upon it, 
notwithstanding its surrender, to meet any debts arising from losses during the 
year ensuing its date. 

The tableau filed by the receiver shows that there are over $11,000 of debts 
of this class arising during this period. 

The receiver is entitled, therefore, to recover on the note sued on for the 
amount for which judgment was rendered by the lower court—it being under 
stood that if anything should remain after an application of the funds collected 
from the first class of debtors on the “ guarantee” notes, in accordance with the 
principles settled in the case of McIntosh vy. The Merchants’ and Planters’ Inst 
rance Company, such debtor would be entitled to his proportion of the balanee 
in the hands of the receiver. 

We do not deem it important to notice the numerous objections made by the 
defendant’s counsel. 

It is sufficient to say that the proceedings in the forced surrender occasioned 
by the forfeit were properly offered in evidence against the defendant, who was 
one of the subscribers to the company. Being also one of the subscribers, he 
cannot be permitted to allege error as to the object for which the note was 
given, nor defeat the rights of creditors by the mistaken views of himself and 
the actuary. if, 
Judgment affirmed. 
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‘Mhe rule fs well settled that where the maker of a promissory note cannot be found, payment must 
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A. G. Penn v. J. J. Warrs ann Wire. 


be demanded at his domicil, if within the State. 


PPEAL from the District Court, Eighth District, Parish of Livingston, Wat- 
terson, J. Martin, for plaintiff. Jones, Duncan and A. Hennen, for defen- 
datits and appellants. 

VYoorntes, J. The defendants are appellants from a judgment rendered 
against them as endorsers 6f two promissory notes, of whieh they were the 
spayees, dated the 3d of January, 1848—one of which, payable in two and the 
other in three years from date. There is no mention made in them of the place 
where made nor where payable. 

The ground on which the appellants claim to be discharged is, that no demand 
of payment has been made upon George W. Parker, the maker, either personally 
‘or at his place of residence, when the notes matured. The notes were respect- 
ively protested at maturity in New Orleans, at the instance of the Union Bank 
of Louisiana, and, according to the certificate of the notary, the maker and 
endorsers were notified thereof through the mail, by letters severally addressed 
to them at Springfield, parish of Livingston, La. On the 12th of May, 1854, 
the plaintiff purchased the assets, debts and effects belonging to the branch of 
‘the Union Bank at Covington, then in the possession of Mr. L. Spring, in which 
the notes declared upon were comprised. I[t is under this conveyance that he 
holds. He alleges in his petition that the maker, at the date of the protest, had 
absented himself from the State, so that his domicil could not be found by the 
notary, after diligent search and inquiry, to make a formal demand upon him; 
that all was done which was within the power of the then holders of said notes 
to effect said demand. We infer from the evidence that these notes were taken 
and discounted by the Covington branch of the Union Bank, in the usual course 
of business ; and it would be unreasonable to suppose that it was done without 
a knowledge of the parties and of their place of residence. The fact that the 
notices of protest were addressed to the maker and endorsers at Springfield 
would seem to imply such knowledge ; it is corroborated, too, by the plaintiff's 
allegation, thut the maker had absented himself from the State when the pro- 
‘tests were made. Although such an allegation was made, yet no attempt ap- 
‘pears to have been made to substantiate it on the trial below. On the contrary, 
the testimony of Henry Kinchen, Jr., shows that the maker resided in the parish 
of Livingston, where he has resided ever since. Besides, the two notes were 
paraphed by “ Henry W. Warrell, Recorder,” then residing at Springfield. 
We consider the rule to be well settled, that, where the maker of a promissory 
note cannot be found, payment must be demanded at his domicil, if within the 
State. (2 N.S. 511.) In the case at bar, we think it clear that the holders 
‘were bound to make a presentment, either to Parker personally or at his domicil 
in the parish of Livingston. See 6 Ann., 59. 

The case of White v. Wilkinson, 10 Ann., on which the plaintiff relies to 
exempt him from the operation of the general rule, appears to us to be clearly 
distinguishable from the present. There, it appeared that the note was dated at 
New Orleans, and that the holder or notary did not know the domicil of the 
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maker, and could not ascertain it after diligent inquiry. In such a 
presumption arises that the note is payable where it is dated. But 
notes, as we have seen, bear no internal evidence of the place where they we 
given. We are therefore of opinion that the judge a quo erred in holdi 
appellants liable as endorsers. 
It is therefore ordered and decreed that the judgment of the court 
avoided and reversed, and that the appellee’s demand against the appellants be 
rejected, with costs. F 








Freperick Tresca v. JosepaH H. Mappox. 


Action against the proprietor of a newspaper for damages for a libel. 
In actions of this character malice is often implied. At common law, if the words spoken or pub. 
lished are themselves actionable, (as if they import an accusation of an indictable offence,) 
cious intent is an inference of law, and therefore needs no proof. In this case malice does 


mean a spite against the individual, but malus animus, a wanton disposition, grossly negligeat et aq 


the rights of others. 

The defendant had a right to report the fact that the plaintiff had been arrested and held for exami- 
nation on a particular charge. But he had no right to go beyond this, and assume the guilt of 
plaintiff upon an ew parte charge, heap accusations of other crimes upor his head without 
foundation, and vilify his character, except upon the responsibility of proving the truth of ii 
accusations when sued for libel, and that they were made with good motives and for justifiable 
ends. 

The fact that defendant recanted the charges against the plaintiff the day after they were uindel pa 
proper to be considered by the jury in estimating damages, but could not exonerate plaintiff en- 
tirely. ‘v 


The satisfaction expressed by plaintiff at the apology and recantation made by defendant was net " 


a waiver of his claim for damages, as it was consistent with a reservation of his right to sue, it 
he thought proper. 

Although the libel was written by one of defendant’s employees in the regular course of his employ- 
ment, yet defendant was responsible, and though wholly without moral turpitide, yet damages 


could be recovered against him without special proof of the pecuniary amount actually suffered,) ” 


In all appealable cases the jury are judges both of the law and fact, but in all cases the Judge may 
be required by the counsel of either party to charge the jury in writing. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Rand & Bartlette, for plaintiff. Durant & Hornor, for defendant. 
Sprorrorp, J. (Merrick, C. J., absent.) The defendant has appealed from 

a judgment for $1000, rendered against him upon the verdict of a jury as dam 

ages for the publication of a libel against the plaintiff in the Crescent news 

paper. i 
The plaintiff, captain of a schooner in the Tampa Bay trade, was arrested ig 

New Orleans in July, 1852, and imprisoned upon an affidavit made by a police 

man before one of the Recorders, to the effect that he had been informed, and 

verily believed that the plaintiff, and others on board his schooner, the George 

Lincoln, were guilty of robbing the dead bodies of certain persons who had 

been killed by an explosion upon the steamboat St. James, and had been found 

floating upon the lake. 

The defendant, proprietor of the Crescent newspaper, was not the writer, and 
perhaps was absent at the time. But one of his regular employees, having 
learned of the arrest of the plaintiff, and read the affidavit made against him) 
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y examination was had, wrote and caused to be published in the de- 

- fmdant’s paper the exaggerated and inflammatory article which constitutes the 

ig , in question. 

z op ees assumes and proclaims the guilt of the plaintiff, and, going far 
beyond the affidavit really made, treats of his general character and history as 
that of a noted criminal. It speaks of his “ suspicious-looking schooner known 
to be manned by some nurslings of crime long marked by the officers of the 
law,” and of her owner, whom the Captain of Police “had known through long 

for his piratical inclinings,” and adds that “a land and water rat was this 
skipper of the schooner, and a pet of criminal justice during many a day.” 
Capt. Tresca and his crew, described by name, are said to have come into port 
“flushed with successful booty, and bold through previous immunity,” and to 
have been immediately arrested by the vigilant police; and Zresca especially 
is painted as “a brawny, thick-set, low-browed bandit, and to all appearances, 


* As mild a mannered man 
As ever scuttled ship or cut a throat.’” 


The article created a sensation, as it was probably intended to do. And 
although it shortly turned out to be wholly unjustifiable and mostly untrue, it 
is proved to have caused the plaintiff the loss of some freight the next trip of 
hisschooner. Upon the preliminary examination, there appeared to be no 
evidence to criminate him, and his reputation as an honest and inoffensive 
citizen was vindicated by subsequent articles in the ‘Crescent, written by the 
employee who had penned the libel. 

The answer of the defendant admits that he published the article charged as 
a libel, and admits that it was false. 

By way of defence, there is a denial of malice in the publication; an aver- 
ment that the records of the Recorder's court, of which it is customary for 

‘ newspapers to make notes, had misled the defendant ; that on discovering the 
error he had instantly retracted it publicly in his newspaper, and that the peti- 
tioner had expressed and confessed himself satisfied with the amende, 

The first point relied upon by the defendant is, that there was no malice in 
the publication. No express malice was proved. Indeed it may be assumed 
that the defendant, when he made the publication, did not know who Captain 
Tresca was, and therefore could have had no special malice against him. But 
in actions of this character malice is often implied. At common law, if the 
words spoken or published are in themselves actionable, (as if they import an 
aceusation of an indictable offence,) malicious intent is an inference of law, and 
therefore needs no proof. 2 Green. Ev., § 418 (4). In this case malice does 
not mean a spite against the individual, but malus animus, a wanton disposi- 
tion, grossly negligent of the rights of others. We think the jury might pro- 
petly have inferred such malice under the ciroumstances of the case. Cauchoiz 
v. Dupuy et ais., 8 L. 208. 

Asa chronicler of events that actually occurred, the defendant had a right to 
report the fact that the plaintiff had been arrested and held for examination on 
a particular charge. But he had no right to go beyond this, assume the guilt 
of. the plaintiff upon an ex parte charge, heap accusations of other crimes upon 
his head without any foundation, and vilify his character before the public, ex- 
cept upon the responsibility of proving the truth of his accusations when sued 
for libel. The tenor of the article in this case was to charge the plaintiff with 
the high crime of piracy. The defendant has not shown that he had any 
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208° 
Tassos —_- grounds to suppose such to have been, as charged, the occupation of 
Mappox. _ tiff, or that the charge was made with good motives and for justifiable 
The reparation made by recanting the charges the day after they 
was proper to be considered by the jury in estimating the amount of ¢ 
but could not, as the appellant contends, exonerate him entirely. The 
had been done. Voz semel missa non revertit. The slander, circulated by 
issue of the paper, could not be wholly obliterated by the recantation “ 
other. All who saw the first may not have seen the last. And it is di bi 
wholly to restore a reputation thus positively and publicly accused of the hight) 
est crimes known to the law. ody 
It is urged that the plaintiff is debarred from a recovery by the expressipg; — 
of his satisfaction at the apology and retraction published by the defendant) — S 
This is something like the plea of accord and satisfaction of the commonilawy — 
8 Black. Com., p. 16. A bargain of this kind could be enforced under our law, 
as it is competent for the injured party to release his claim for damages. Bub 
it must appear that he has released it, or expressly agreed to waive his action: 
for the consideration named. The proof here wholly fails to sustain the exist 
ence of such waiver on the part of the plaintiff, all his expressions being ¢om 
























sistent with a reservation of his right to sue if he thought proper. aT] 
The defendant took a bill of exceptions to the refusal of the Judge to change, 
the jury as follows: td 


“First. If the jury think, from the evidence, that the publication was nob 
made by Maddox maliciously, and with moral turpitude, then no verdict iof 
damages can be given without special proof of the pecuniary amount suffered,” 

The court did not err, because Maddoz, not making the publication personally, 
but through one of his employees in the regular course of his employment, for 
whose act he was legally responsible, might be and was wholly without moral . 
turpitude in the affair, and yet damages could be given without special 
of the pecuniary amount suffered. In estimating damages for offences and 
quasi offences, much discretion is left to the jury. ro 

The second instruction asked and refused was: “That in all cases where'the 
faw gives the individual an action of damages, he has the right to take in com: 
pensation such satisfaction as may be agreeable to himself, and not forbidden. 
by law; and if the jury think, from the evidence, that the plaintiff, Zresca, ex- 
preaed himself satisfied with the apology and public retraction of the charges 
made against him, then in law the plaintiff has had reparation for his i Bie 
and is not afterwards entitled to an action of damages.” 

We think there was no error in refusing this charge, because a bare expeat 
sion of satisfaction at the apology and recantation would not operate a release. 
of the right of action. The expression might have been made without any 
intent or agreement of the parties to that effect, and then would not bar the 
action. We have clearly stated that we think it was made without any 
intent or agreement. | 

The Judge, therefore, ruled correctly, although we think the reason given by 
him for his ruling was unsatisfactory. He stated that the Act of 29th January, 
1847, (Acts, p. 28) declaring that the jury shall be the judge of the law and. 
and the facts in all prosecutions for libel, dispensed him from charging the jury” 
upon the law atall. If this statute refers to civil actions for libel, which se 
doubtful, it does not exonerate the Judge from the duty of giving the jury s. 
knowledge of the law applicable to the case. In all cases, civil as well as 
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" qiiminal; the jury are judges both of the law and thefacts. C. P.620; Bost» ‘Tumsan'” 
| wick've Gasquet, 10 Rob. 81; The State v. Ballerio, (ante. p. 81.) : 
a Bat in all appealable cases the Judge may be required by the counsel of 


a 


Sha 


either party to charge the jury in writing. Acts 1855, p, 800; Bull. & Curry’s 


Dig., p. 525. 


fn all cases it is his duty to give them a knowledge of the definitions and 
of law applicable to the case. They have the power to disregard his 
jnstructions, but in practice they seldom do. They are not presumed to know 
thelaw, or to be able to judge unaided between the conflicting doctrines in- 
yoked and advocated by counsel. The stability and uniformity of the adminis- 
tration of justice require that a learned and impartial Judge should enlighten 
as to the rules of law which, in his view, are essential to a just decision 

of the cause before them. 

The exceptions, however, were only taken to the refusal of the Judge to 
charge as requested. As we find no error in that refusal, it is unnecessary to 
remand the cause. 

Complaint is made of the amount of the verdict. It was not made a ground 
of the motion for a new trial that the verdict was excessive. Considering the 
enormity of the libel, the absence of any reasonable justification for it, the ex- 
citement it created in the public mind against the plaintiff, the injury done to 
his feelings and his social position, we do not think we are justified by the pre- 
cedents in disturbing the verdict. See Daly v. Van Benthuysen, 8 An. 69. 

Judgment affirmed. 





Susan McCaut, Tutrix, v. Epwarp Henperson and Ww. C. Decamp. 


Action of redhibition may be prosecuted egainst an absent defendant by attachment, where the 
plaintiff alleges that she made a tender of the slaves, and demanded a rescission. In such a pro- 
ceeding the defendant is properly represented by a curator ad hoc, and service of citation is reg- 
warly made by posting on the door of the court house. 

By the Court : The third objection is, that the person signing the attachment bond was not author- 
ised to sign the same. We agree with the defendants’ counsel that the filing of a power of attorney 
under private signature, at the trial of the exception, is not proof of its existence at the suing out 
of the attachment, though it purports to bear the same date. But we find that the party signing 
the bond was examined asa witness. The objection and testimony seem to have been submitted 
to the jury, and we cannot say they erred in their conclusion. 

Where a bill of sale of slaves is dated in this State, a party will not be permitted to show that the 
sale was made in another State, in order to ingraft on it the laws of that State. 

Where a sale of slaves is made to a minor, without the intervention of the tutrix, or a family meet- 
ing, the tutrix may sue for the price paid, upon a mere tender of the slaves at any time, whether 
they were subject to redhibitory vices or not. 


| PPEAL from the District Court, Tenth District, Parish of Tensas, Snyder, J. 
A Farrar, for plaintiff. Montgomery, for defendants and appellants. 
Merricx, C.J. This suit, which is an action of redhibition, was commenced 
by attachment. Various objections were made to the proceedings, which we 
will notice in the order presented by defendants’ counsel. 
Ist. It is objected that this suit cannot be maintained, because the rescission 
of the sale of a slave is not a matter giving our courts jurisdiction over the 
absent owner, and nothing short of personal service, or the domicil of the party 
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in the State, will sustain an action of this kind. The case of é 
Graves, 9 An. 239, is cited as supporting this position. The case t 
differs from the case cited in this: this suit is commenced by attach 
a debtor of the defendant, who is cited as garnishee, admits that he 
fendant a sum of money which he has in his hands; the case cited 
have been commenced by a simple appointment of a oneter ad hoe ; the val 
tiff in this case, before bringing her action, alleges that she made a ter b 
the slaves, and demanded a rescission of the sale; in that case the curatoriag — 
hoc appears to have been appointed for the purpose of representing the defen. 
dant in the demand for a rescission, the preliminary steps as well as the fing) — 
judgment. We are of the opinion that defendant was properly representedig 
this case by a curator ad hoc, and the service of the citation was regulary 
made by posting on the door of the court house. i 
2d. It is further contended, that the action cannot be maintained becangs 
the attachment can only be resorted to where there is a debt, and that inthe 
redhibitory action there cannot be any debt due the vendee until the salethag 
been rescinded. This reasoning would have great force in a case where thers 
had been no tender and demand for a rescission, but as glready been statedjiq 
this case it is alleged that such demand has been made, and the defendant had 
been put in default. Damages, therefore, in the nature of a debt ex contracty, 
were due the plaintiff. The rescission of the sale, formally pronounced by the 
court, would only be for the benefit of the defendant. He having been put in 
default, the slaves were at his risk. This view of the case disposes also of the 
objection to the affidavit. 
8d. The Third objection is, that the person signing the attachment bond was 
not authorized to sign the same. We agree with defendants’ counsel that the 
filing of a power of attorney under private signature, at the trial of the excep 
tion, is not proof of its existence at the suing out of the attachment, though'it 
purports to bear the same date. But we find that the party signing the bond 
was examined as a witness. The objection and testimony seem to have been 
submitted to the jury, and we cannot say that they erred in their conclusion. 
4th. The objection to the sufficiency of the sureties on the attachment 
was not made with the other formal objections contained in the exceptions 
As the District Judge was not called upon to pass upon this exception, we shall 
not disturb the finding of the jury on the same as a part of the merits. 
5th. The fifth objection is as to the ruling of the Judge refusing to receive 
parol proof to show that the slaves were sold in the State of Mississippi, and 
the price paid some time previous to the date of the act of sale, and that said 
slaves were sold ‘with the express understanding that they were not to be re 
moved to the swamps of Louisiana ; that fhe purchaser knew when he bought 
them that they were unsound; and that the contract was governed by the law 
of Mississippi. The ground of the refusal was, that the testimony would com 
tradict the written bill of sale, and the Judge adds the further reason that — 
Edwin McCall was no party to any of the transactions attempted to be proved 
The bill of sale, or receipt for the price in the nature of a bill of sale, bears 
date: “Tensas parish, La., February 18th, 1854.” In it the defendanta& 
knowledges to have received of Edwin McCall, the minor, eighteen hundred 
dollars, the price of the slaves, and binds himself to warrant said slaves to be 
sound in body and mind, and slaves for life. If it were conceded, as we infer - 
from the bill of exceptions it was, that Edwin McCall was not a party to the 
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attempted to be proved, the ruling of the District Judge was un- 


y right. The bill of sale bears date in Louisiana, and we do not Haxpaneos. 


Tia the defendant should be permitted to show by parol that the sale was 
j made.in another State in order to ingraft on it the laws of that State. The 


gle having been made to the minor without the intervention of the tutrix, or a 
family meeting, we do not see what would prevent a suit by the tutrix for the 
paid upon a mere tender of the slaves at any time, whether they were 
gabject to redhibitory vices or not. 
» We will remark in conclusion, that although the foregoing objections have 
been urged with great ability in the brief filed by defendants’ counsel, we are 
pot satisfied that any error has been committed to the prejudice of the defen- 
dants. The finding of the jury will therefore remain undisturbed. 

Plaintiff’s counsel prays, in the answer to the appeal, that the judgment 

should be so amended as to allow the defendant interest from the judicial de- 
mand. We think the judgment should be amended in that particular. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be so amended as to allow the plaintiff interest at the rate of five 
per cent. per annum on the sum of nineteen hundred dollars from the seventh 
day of December, 1854, until paid, and it is further ordered that the judgment 
goamended be affirmed with costs. 


on 





Tuomas Meptey & Co. v. Jno. J. Hucues. 


Where, by the fault of the shipper, there was no bill of lading on board the vessel, so that the ship’s 
agent did not know to whom to deliver the goods, and notice was published in a newspaper (taken 
by plaintiffs) that the ship was discharging, and subsequently the goods were stored with the ship’s 
agent, where they were destroyed by fire, the ship will not be responsible. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
ZL. Pierce, for plaintiffs and appellants. Goold and Howard, for defen- 
dant. ‘ 
‘Bocuanan, J. This is a suit upon a contract of affreightment for non-delivery 
of goods shipped per bark Catharine, frgm Philadelphia to New Orleans. The 
proof is that the goods were put on board of the vessel, but the bills of lading 
were only sent down by the shipper to be signed two days afterwards, at 
Which time the vessel had sailed. The bills of lading were signed by the house 
which was the agent of the ship for procuring freight. Owing to this circum- 
stance, the bark Catharine had no bill of lading on board for these goods, and 
her commander and agents in New Orleans were not aware that there were 
goods on board consigned to plaintiffs. Mr. Fosdick, the agent, proves that 


_ had he known this fact, he would have sent the goods from the vessel to plain- 


tiff’s store. As it was, notice was given to consignees by advertisement in the 
Commercial Bulletin (a newspaper taken by plaintiffs) that the ship was dis- 
charging. After this notice, the goods were discharged upon the levee, where 
they remained until the next day, when they were carted to the store of the 
agent of the ship. The night afterwards a fire broke out in the neighborhood, 


. Which spread to the store in question, and consumed it with its contents, in- 


eluding the goods of plaintiff. 
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a8 We think the ship is not responsible for the loss. Everything was 
Hveuss. was practicable under the circumstances to fulfill the carrier’s obligati 
This case is distinguished from that of Kohn & Bordier v. Packard, $ ij 

227, in this, that it is proved plaintiffs’ took the newspaper in which the 

to consignees per this ship, to attend and receive their goods, was p 

The want of a bill of lading on board the vessel was the fault of the shi 

the goods. The ship’s agent acted properly in storing the goods after 















event, for which the carrier is not responsible. OC. C. 2725. oo 
It is therefore adjudged and decreed, that the judgment of the District Coug, 





be affirmed, with costs. Pee 
“it 
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1 
New Orteans anp Carroiiron Ramroap Co. v. Taomas B. Harper pes 
An admission of the execution of a note, accompanied by an assertion that it was not really due Bel the 
cause it had been extinguished by compensation, is not such an acknowledgment as will interrupt, tos 
prescription. itv 


Depositaries holding by a precarious tenure cannot prescribe on the thing thus held. But the de. 
posits made with plaintiff’s bank were not real but irregular deposits; the ownership of the iden. 
tical money deposited passed to the bank, and the relation of debtor and creditor im a cash ae 


count arose between the parties. 4 
A corporation may plead prescription. 


Code, $424, 8476, 8486. ™” 


PPEAL from the District Court, Eighth District, Parish of St. Ta 
Watterson, J. J. R. & J. D. Jones, for plaintiff. A. Hennen, for defen 
dant and appellant. 

Sporrorp, J. This is a suit on a negotiable promissory note, alleged to have 
been signed by Harper & Merrick, commercial partners, for $200, due January 
12th, 1843. ‘ 

The defendant, Harper, was cited on the 27th September, 1850. 

In his answer he admitted the execution of the note, as alleged, but denied 
that he owed plaintiffs anything; he averred that, prior to the execution of the 
notes, Harper & Merrick had leased the New Orleans and Carrollton Railroad 
from the plaintiffs, and that there were mutual accounts between them growing 
out of said business connection, and that plaintiffs were indebted to Harper & 
Merrick in an amount near $1200, which more than compensated and had ex- 
tinguished the note sued upon. Tne defendant prayed for judgment in recon- 
vention, he being sued in a parish different from that which was the domicil of 
the plaintiffs. 4f 

In an amended answer the defendant increased his demand in mati , 
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to the sum of $4000. in 
To the demand in reconvention the plaintiffs pleaded the prescription of pe 

years. eg” tic 
There was judgment in favor of the plaintiffs for the amount of the note, with se 

legal interest from judicial demand, and judgment against the defendant on his m 


reconventional demand. 
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demand on the note. 

“he plaintiffs suggest that their demand is below our jurisdiction. There is 
g demand in the petition for seven per cent. interest since the maturity of the 
note, which brings the amount sued for within our jurisdiction. Although this 
interest was not allowed, and no amendment has been asked for in this court, 
we are not satisfied that the allegation was inserted in the petition in bad faith, 
with a view to make the case appealable. The note was payable to the bank 
of plaintiffs, an incorporated institution, with special privileges, and there may 
have been a convention between the parties as to interest, of which the evi- 
dence was not attainable. 

The plea of prescription, filed by the defendants in this case, must prevail. 
The plaintiffs have not asked that the cause be remanded for a trial upon that 
plea, but have rested their case upon an alleged interruption of prescription, 
said to have taken place by the acknowledgments of the defendant made in 
1847. 

The statements of the defendant are proven by one witness, the secretary of 
the plaintiffs. Those statements should be considered together. So considered 
they do not amount toan “acknowledgment of the right” of the creditor in 
the sense of Article 3486 of the Code. The acknowledgments amounts only 
to.an admission of the execution of the note, accompanied by an assertion that 
it was not really due because it had been extinguished by compensation. See 
Lackey v. Macmurdo, 9 An. 15; Succession of Jewell, ante. p. 83. 

The reconventional demand is also barred by the prescription of ten years. 
It isa demand on an account simply, or a demand growing out of alleged 
errors in an old account. 

The defendant and his partner Merrick leased the plaintiffs’ railroad, with 
permission to throw up the lease on certain conditions, and to settle as stewards 
of the company. ‘They availed themselves of this privilege, and the accounts 
sought to be reconsidered in this case, and which have made a voluminous re- 
cord, are the debtor and creditor accounts between the company and its lessees 
and stewards, as far back as 1837 and 1838. 

The defendant seeks to escape the plea of prescription by taking the position 
that the bank belonging to plaintiffs was the depositary of the funds paid in by 
the lessees, Merrick & Harper, and that prescription cannot be pleaded in case 
of adeposit. It is true that depositaries, holding by a precarious tenure, can- 
not prescribe on the thing thus held. C. C. 3476. But the deposits made in 
the plaintiffs’ bank were not real but irregular deposits; the ownership of the 
identical money deposited passed to the bank. The relation of debtor and 
creditor in a cash account arose between the parties. The Article 3476 of the 
Civil Code speaks only of causes which present the prescription acqguirendi 
causa from running. It is the prescription liberandi causa which is pleaded by 
the plaintiffs, and which is applicable to the reconventional demand of the de- 
fendant for alleged errors in stale accounts, although most of the credit items 
in those accounts consist of bank deposits. 

But it is said the plaintiffs have tacitly renounced the right to plead prescrip- 
tion, first, by producing the accounts in answer to the defendant’s prayer ; 
second, by opposing the report of the creditors, and, third, by pleading pay- 
ment and settlement of the accounts. 





‘Mid this'court the defendant has pleaded the prescription of five years to the CsnnottrowR. R. 





aid 


Crnpeasoes 8. B. It is true that a renunciation of prescription may be inferred from 


HARPER. 


_ the place of a judgment. The authorities fully sustain this view. 4 A. 252, 
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or fact which manifests the will of the debtor to renounce, either e 
by clear implication. OC. C. 3424. We find no indication in the acts of & 
plaintiffs above referred to of any intention to renounce prescription. | 4 
Finally, it has been urged that inasmuch as a corporation has no soul, it cam 
not plead prescription. This would-seem to be a better reason for holding thes — 
it can. om ie 
It is ordered and decreed, that the judgment of the District Court be » 
and reversed ; and it is further ordered, adjudged and decreed, that there he 
judgment against the plaintiffs on the principal demand, and judgment ageing 
the defendant on his demand in reconvention ; it is further ordered, that Buch 
of the costs in the District Court as grew out of the principal demand be 
borne by the plaintiffs, and such as were occasioned by the reconventional de 
mand be paid by the defendant, and that the plaintiffs and appelies pay i 
the costs of this appeal. 








| 





oth 
vi - 

i? 

The deed of the Tax Collector can have no effect without the production of the assessment roll which 
stands in the place of a judgment. 


Hewrietre Bonvous v. Martua Brown. 


=) 
PPEAL from the District Court, Third District, Parish of Jefferson, Butthe} 
J. Seghers, for plaintiff. Roselius, for defendant and appellant. 

Merrick, C. J. This is an action of jactitation, accompanied by an injune: 
tion. Plaintiff alleges that she became the owner of the lot in controversy on 
the 5th day of January, 1830, and that she has been in the possession of # 
ever since. The defendant alleges that she became the owner of the lot by 
virtue of a purchase at a tax sale on the Ist day of November, 1851, the pro 
perty having been assessed in the name of Henriette Bonvous, f. w. c. 

The plaintiff exhibits a notarial act of sale to her, bearing the date alleged, 
and shows several years possession. The defendaet offers in evidence thé 
deed of the Collector of Taxes. It recites that the taxes were due by Annette 
Bauvais, No other testimony was offered by the defendant. Plaintiff’s coun- 
sel urges, among other objections, that the deed of the Tax Collector cannot 
have any effect without the production of the assessment roll, which stands in 


Hughes v. Barrow ; 6 N. S. 848; 7 L. R. 50; 10 L. R. 283, Reeves v. Towls. 
It is unnecessary, therefore, to eonildé the eteet objections to the defendant's 
title. 

Judgment affirmed. 
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Tuomas R. Drxon and Euiza N. Dixon v. Revsen Cuapwics. 


fit 


Suit to rescind sale of slaves. Judgment for plaintiffs and damages allowed. 
Want of tender under the circumstances of this case, is a fatal obstacle to plaintiffs’ recovery. 


SrorrorD, J., dissenting. 
Phe well established rule requiring a tender where the tender is not impossible, nor even inconve- 


“nient, results from the general doctrine of commutative contracts, and affords a salutary check 
- against fraud, concealment, and the after thoughts of self-interest. The vendor, warned in 
time, may take back his property and ty attention save it. The vendee, who, having dis- 
 govered a redhibitory defect, neglects to notify the vendor by an offer to restore the thing, 
seems to take the risk of its perishing from that cause upon himself. Sporrorp, J., dissenting. 


PPEAL from the District Court, Tenth District, parish of Tensas, Snyder, J. 
Farrar, for plaintiffs. 


Reeves & Biscoe, for defendant, cited, on the question of tender: Janin v. 
Traullin, 4 La. 198 ; Barret v. Bullard, 19 La. 281; Fazende v. Hagan, 9 
Rob. 806; Bach v. Barret, 2 An. 955; Fisk v. Proctor, 4 An. 592. 


Lea, J. This is a suit to recover the price of two slaves sold by the defen- 
dant to the plaintiffs, in the capacity in which they present themselves before 
the court, on the ground of alleged redhibitory defects existing at the time of 
the sale. The defendant admits the sale, but avers that the slaves were sold 
as unsound ; that he made a full disclosure of the fact that they were dis- 
eased, before the sale, and that the plaintiffs took upon themselves the risk of 
their recovery. 

Preéxisting redhibitory defects in both the slaves, being sufficiently estab- 
lished by the evidence, and admitted of record, it was incumbent upon the 
defendant to prove affirmatively, that he made a full disclosure with reference 
to their condition. It is shown that both of the slaves died of incurable mala- 
dies, although they received careful treatment under proper medical advice. 
No bill of exceptions was taken to the admission of any portion of the evi- 
dence offered on the trial, nor to the charge of the court under which the 
jury found a verdict for the plaintiffs. The evidence being conflicting and the 
solution of the issue between the parties being dependent exclusively upon 
the credibility of the witnesses, we do not feel at liberty to disturb the verdict 
of the jury, so far as it determines the question of fact upon which it is based ; 
but that fact carries with ita liability for damages. The defendant admits 
that he knew of the unsound condition of the slaves at the time of the sale. 
He is therefore liable in damages caused by the trouble and expense, shown 
to have been incurred during the sickness of the deceased slaves. 

The evidence does not enable us to arrive at any other than an approxima- 
tive estimate of the value of these services. We think $100 will bea sufficient 
remuneration of all necessary charges incurred. Under the circumstances as 
disclosed by the evidence, we think a tender of the slaves to em was 
unnecessary, if not impracticable. 

It is ordered, that the judgment appealed from be amended, so as to read 
as follows : 

It is ordered, that the plaintiffs for themselves and for the use of their minor 
daughter, Mary C. M. Dizon, as set forth in their petition, do have and recover 
of the defendant, Reuben Chadwick, the sum of $900, with interest thereon, 


SUPREME COURT OF LOUISIANA, 


at the rate of five per cent. per annum, from the 11th day of Decembe 
till paid, with costs of suit, together with the costs of this appeal. 


Sporrorp, J., dissenting. I think the plaintiffs should suffer a non 

On the merits, the evidence is vague and obscure. 

But the want of a tender, under the circumstances of this case, } 
me to be a fatal obstacle in the plaintiffs’ way. al 

They alleged, in their petition, that they had demanded a rescission of § 
agreement to sell, tendered back the slaves, and asked for a return 
price, which the defendant had refused. ‘{ 

In his answer, the defendant averred that the plaintiffs kept the devil 
the day of their death, without ever offering to return them, or exp 
the slightest dissatisfaction on account of their health. 

The only evidence on the subject, thus distinctly put at issue by both 
ties, is that of a witness, who testifies that he heard the defendant offer “ 
back out of the trade, but Mr. Dizon (one of the plaintiffs) said he didy 
think he could do it.” This conversation is said to have been held on the 
of January, 1854, which was a month after the trade is alleged by plaintify 
to have been made, ‘and the slaves delivered, and some days at least after the 
plaintiffs had been apprised by their physician of the maladies complained of 

There is nothing in the record from which I can infer that it was impos 
ble or even inconsistent for the plaintiffs to offer to return the slaves, ae 
discovering the redhibitory vices. 

The well established rule, requiring a tender in such cases, results rend 
general doctrine of commutative contracts, and affords a salutary check against 
fraud, concealment, and the after thoughts of self-interest. The vendor, 
warned in time, may take back his property, and by attention, save it. The 
vendee, who, having discovered a redhibitory defect, neglects to notify th 

vendor by an offer to restore the thing, seems to take the risk of its perishing, 


from that cause, upen himself. my 
al 
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Succession oF Pierre Covsreavp. 


‘a 
A memorandum bovk, kept wholly in the handwriting of the deceased, is admissible in evidence | *. : 
show his indebtedness to a surviving partner. 


PPEAL from the Second District Court of New Orleans, Morgan, J. ? 
Grandmont, for curator, appellant. Robert, for opponent. I 
Sporrorp, J. Pierre Cousteaud and Jean Arnaud were partners in the £00, 
erage business. Cousteaud died, and Arnaud administered upon his succee — 
sion. at 
Upon filing his account and statement of debts, Arnaud put himself down a8, 
a creditor of the partnership for the sum of $551 48, for moneys advanced by, 
him during the partnership, as per the book kept by the deceased, and accounts — 
annexed, z. z 
This item was opposed. Arnaud, to sustain it, offered the book of accounts: 
kept wholly in the handwriting of the deceased Cousteaud, on which the sums. 


paid out and received by each partner appear to have been carefully entered. a 
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Arnaud himself being unable to write, his counsel moved that auditors be ap- 
to exariline the book, and report what balance, if any, was due Ar- 
naud. ‘The court refused, and a bill of exceptions was taken. 

In this final judgment the court wholly rejected the claim of Arnaud against 
the partnership, on the ground, it is said, that the legal presumption was, that 
Arnaud’s advances were made out of partnership funds. 

An inspection of the memorandum book kept by Cousteaud himself, shows 
siprima facie case of indebtedness by the partnership to Arnaud. It is not 
rebutted by any counter evidence. We think the Judge erred in rejecting 
i Amnaud’s claim entirely, and shall therefore remand the cause. A report of 

|§ = anditor’s would facilitate the court in coming to a correct result upon the ac- 
"4 counts as they were kept by Cousteaud. Without evidence to show that the 
5 memorandum book was not correctly kept, or did not embrace all the accounts, 
there should be judgment in favor of Arnaud for whatever balance the book 
niay show to be due him. 

Jadgment reversed, and cause reman@ed for a new trial as to the claim of 
Arnaud, the costs of the appeal to be borne by the opponents and appellees. 
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Branper, Wituiams & Co. v. Isaac Lum. 


Suitupon a factor’s account. 

Where the defendant had never acquiesced in the account as rendered, and there was no contract 
for interest, the plaintiffs can only recover legal interest. 

The charge of forty-five cents per bale, made against defendant, for drayage, labor, storage, weigh- 
ing, etc., of defendant’s cotton, cannot be recovered, unless actually paid by plaintiff. 

In reply to interrogatories, plaintiffs said that “‘ they are in the habit of taking out open policies 
from the insurance offices against fire and river navigation, to cover shipments of all cotton that 

J may be made to them, etc,” and that “they pay the premiums of insurance, which they charge 

H, in the account of sales to the planter.” This answer was made in reply to an interrogatory asking 

if the insurance was made in a mutual insurance company, “ and what dividend or scrip plain- 

tiffs had received.” Answer held to be unsatisfactory. By the Court: As the defendant is 

charged with the premiums, it is but fair that he should be credited with, at least, the value of 

such amount of scrip as, under a fair apportionment, he would have been entitled to receive. 


fe 


PPEAL from the District Court, Ninth District, Parish of Concordia, 
Cooley, J. Farrar & York, for plaintiffs and appellants. Stacy & 
Sparrow, for defendant. 

Lea, J. This isa suit for a balance due by a planter upon a factor’s ac- 
count for advances, commissions, supplies furnished, etc. 

The defendant, in addition to the general denial, pleads the illegality of cer- 
tain items in the account, alleging that the same is made up of usurious charges 
of interest, commissions, and compound interest, and of incorrect charges for 
drayage, storage, labor, weighing and fire and river insurance. 

As respects the interest account, the plaintiffs are placed in this dilemma. 
If the defendant has promised to pay the interest at 8 per cent., together with 
the commission of 24 per cent. for advancing, as set forth in the account, the 
contract is clearly usurious, and the plaintiffs can recover nothing but the prin- 
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cipal sum advanced. If, however, there was no agreement with 
the payment of interest, and the plaintiffs have merely claimed more than) 
law allows, the Act of 1844, imposing a forfeiture of the stipulated intere 
usurious contracts, would not be applicable; but the plaintiffs, in such. 
can recover only the legal interest to which they would be entitled upo 
vances made by them as factors. See Lalande v. Breauz, 5th An., 507; ; 
Barret v. Chaler, 2d An., 876. 
Upon a careful censtdention of the evidence, we think the defendan 
not, at any time, acquiesce unconditionally in the account as it is sued | 
and that, as there was no contract for usurious interest, the plaintiffs 
titled to recover legal interest upon their advances from the respective ¢ 
which they were made. 
With reference to the charges for drayage, storage, labor, weighing 
surance, the plaintiffs were interrogated under oath, whether they had 
those charges as detailed in the account, and if so, to whom. The 
these interrogatories are unsatisfacto®y, at least so far as they relate to 
age, labor, storage, weighing, etc., for which a charge of 45 cents per ba 
made in each of the accounts of sales rendered. The plaintiffs do not say | 
equivocally that they paid this amount. If they did not pay it, they have 
right to claim it from the defendant; if they did, they should have said so 
terms not open to misconstruction. Their answer to the interrogatory on 
point is as follows: “ We make a contract every year, for the entire year, 3 
the cotton press, for the storage of all the cotton that may be forwarded to, 
and we pay the cotton press therefor. The contract that we make with | 









































cotton press, embraces drayage, labor and storage, and when we make 
account of sales against the planter, whose cotton has been shipped to us 
stored at the cotton press, we charge him with the items of drayage, labor: 
storage. We paid the cotton press, according to the contract, the hr 
This is the mode of transacting business in New Orleans, and in conform 
with the mercantile custom and usages in such cases in this city.” % 
Now, there is nothing in this answer from which any one would n 
infer that the plaintiffs were subjected to an outlay of 45 cents per bale, for 
expenses incurred in the drayage, storage, weighing, etc., of the defendants 
cotton, nor is the court informed by what process of calculation the plaintiff 
considered themselves entitled to charge the defendant with the precise sum of 
45 cents per bale, for drayage, storage, labor, etc. There is nothing reprehén 
sible in such a contract as that detailed in the plaintiffs’ answer, but, no 
how comprehensive the contract may be, there must be some means of 
ing at the precise amount chargeable upon each bale of cotton which is the 
subject of the contract. The plaintiffs admit this conclusion by making & 
precise charge of 45 cents per bale. The defendant had a right to know how | 
it was paid, and to whom. He was entitled to the benefit of any contract 
which his mandatary may have made on his behalf, and he was at least entitled — 
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to such an explanation of the terms of this contract as might satisfy him that 
the factor realized no profit by the arrangement, at his expense. We think 
the District Judge was right, under the circumstances, in rejecting the answe? 

as not legally responsive to the question propounded. As respects the items 
charged for fire and river insurance, the answers of the plaintiffs are not such 
as to enable the court to ascertain or determine precisely the rights of the de 
fendant. To the question whether they (the plaintiffs) had effected insurance 
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“h'the defendant's cotton, and if so, in what office, and if in a mutual ineor- 
"what dividend in scrip or money they had received. Lon. 
© They answer (substantially) that “they are in the habit of taking out open 


= the insurance offices, against fire and river dangers, to cover the 






of all cotton that may be made to them, except as to such as they 
¥e directed not to insure, and they pay the premium of insurance which they 
charge in the account of sales to the planter. This was done by them in this 
Ynstance, and the insurance office was paid by them, and they charged and 
@aimed the same from said Zum.” 
* The defendant is not informed in what office his cotton was insured, nor what 
se amount of dividend (if any) in scrip or money would have been due to him 
a under a fair apportionment of the gross sum received by the plaintiffs. Whether 
the defendant would or would not have been entitled to any reimbursement 
‘under an equitable apportionment of the scrip or the proceeds realized there- 
‘from, it is clear that a statement might have been made which would have en- 
abled the defendant to ascertain, at least approximatively, what his rights were, 
‘and it is equally clear that no such statement has been made. The only diffi- 
culty in attaining such a result, must be one of calculation. As the defendant 
is charged with the premiums, it is but fair that he should be credited with, at 
5 the value of such amount of scrip as under a fair apportionment he would 
have been entitled to receive. 

The answers of the plaintiffs on this point being unsatisfactory, the entire 
daim for insurance must be disallowed until it can be determined upon a proper 
: examination of all the testimony necessary to its final adjustment. 
~ Deducting from the charges against the defendant, those for drayage, labor, 
storage, weighing and insurance, the same not having been satisfactorily estab- 
lished by legal evidence, and reducing the charge for interest from eight to five 
per cent., and rejecting also the charge of $82 09 for advancing, we find that 
the plaintiffs would be entitled to an amendment of the judgment in their favor, 
by increasing the same from $1884 89 to $2650 50. 

It is ordered, that the judgment appealed from be amended so as to read as 

_ follows : 

It is ordered, that the plaintiffs, Brander, Williams & (o., do have and re- 
cover of the defendant, Jsaac Lum, the sum of $2650 50, with interest thereon 
atthe rate of five per centum per annum, from the 17th day of December, 
1852, till paid, with costs in both courts, and that upon the charges in the 
plaintiffs’ account for drayage, storage, labor, weighing and insurance, there be 
judgment as in case of non suit. 
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James C. Yearwan v. Jaues L. Crawpart, Sheriff. - 


Article 127 of the Constitution of 1845, and 128 of the present Constitution, refer to State 
in its proper sense, for general or State purposes When it says that taxation shall be 
uniform throughout the State, it points directly t« its object, which is to regulate the mode 
the State Treasury. It does not take away the power of making local assessments for 
provements, upon the equitable principle that he who reaps the benefit must bear the b 

The Act entitled “ An Act forming a levee district, to be composed of the parishes of © 
son and Catahoula, for the better protection of the same from inundation,” approved 
1852, is constitutional. ji 

That Act is not repealed, so as to exempt the plaintiff from paying the amount of his tax, by the 
“To reclaim and drain the swamp and overflowed lands donated to the State of —ae 
approved April 80, 1858. 


’ J 


PPEAL from the District Court, Tenth District, Parish of Madison, Snyde 
Hynes, for plaintiff and appellant. Short & Parham and Cala 
defendants. 
Srorrorp, J.* The plaintiff seeks to enjoin the collection of a levee 
the ground that the statute authorizing it is unconstitutional, null and vo 
The Act referred to is the “ Act forming a levee district, to be compe 
the parishes of Carroll, Madison and Catahoula, for the better protection of 
same from inundation,” approved March 18th, 1852, (Sess. Acts, p. 284,) amen 
March 25th, 1853, (Sess. Acts, p. 44), and repealed as to Catahoula April Y 
1858, (Sess. Acts, p. 208.) “a 
The 2d section of this Act provided “that for the purpose of buildi 
making and repairing all levees in said levee district, an annual ad valorem tax o 3 
one-and-a-half per cent. on all the alluvial lands in the parish of Carroll, 
the foot of the Bayou Mason hills and the Mississippi river, and all the all 
lands in the parish of Madison except Diamond Island Bend, and all alluvial 
lands in the parish of Catahoula, be and the same hereby is levied ; the value 
said lands to be assessed by the assessment-rolls of each of said parishes.” 
This Act is said to impugn the rules laid down in Article 127 of the Const. 
tution of 1845, corresponding to Article 123 of the present Constitution. = 
ation shall be equal and uniform throughout the State. After the year 1848 — 
all property on which taxes may be levied in this State shall be taxed in pros ; 
portion to its valne, to be ascertained as directed by law. No one species a 
property shall be taxed higher than another species of property of equal ¥ 
on which taxes shall be levied ; the Legislature shall have power to 
an income tax, and to tax all persons pursuing any occupation, trade or 
fession.” r 
This Article refers to State taxation, in its proper sense, for general or State 
purposes. When it says that taxation shall be equal and uniform throughout the 
State, it points directly to its object, which is to regulate the mode of filling the | 
State Treasury. It does not take away the power of making local assessments. F. 
for local improvements, upon the equitable principle that he who reaps the bene 
fit must bear the burden. It does not say that the State shall build all the 


parish jails and court-houses, erect all the levees, drain all the swamps, open 7 : 


the streets, fill up all the urban lots, and make the nameless other improve 


which particular localities demand, and pay for the sum out of one common fund, ; 
levied ad valorem upon all the property in the State. r 


* Bucnanay, J., took no part in this decision. 
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- Jkis notorious that an acre of land pays twice as great a tax for local pur- 





one thinks the Constitution infringed by such a'state of things. 

It is enough that State taxes for State purposes are equal and uniform and 

ad valorem ; for local improvements, each subdivision of the State may be re- 

to-pay in proportion to the cost or value of the improvements made for 
the benefit of the particular locality. Another interpretation of Article 127 
would defeat its spirit and aim, by an application of its letter to matters which 
wore not in the contemplation of its framers. It would be the height of ine- 
quality and injustice to make the prairies of Attakapas contribute ad valorem to 
the building of the levees of the Mississippi, without getting a contribution in 
return. 

But this ground, which was mainly relied on in the printed argument of 
the appellant, was abandoned in the oral argument; and it was conceded that 
the Legislature might lawfully erect any portion of the State it saw fit into a 
district for special local improvements, and assess the cost of such improvements 
upon that district alone. But it was urged that in such case the whole district 
so parcelled out should be subjected to the rnle of equality and uniformity by 
which the Legislature is bound to exercise the taxing power. 

An assessment for levee purposes is not a tax, in the strict legal sense of the 
term, although it is true the Legislature has called it so in the Act whose con- 
stitutionality is attacked. See Crowley v. Copley, 2 Ann. 880; State v. New 
Orleans Navigation Company, 11 M. 824; Worsley v. Second Municipality of 
New Orleans, 9 Rob. 383 ; Lafayette v. Orphan Asylum, 4 Ann, 2, and cases 
there cited. 

But a principle of equity, which exists independent of any constitutional re- 
cognition, would dictate that the assessment should be made upon the land of 
each proprietor, as nearly as practicable, in proportion to the benefit received. 

To secure an exact equality, in this as in everything else dependent upon 
homan government, is impossible. Perfection in legislation is the dream of 
visionary minds. 

If the Act before us is not clearly obnoxious to that equitable principle which 
was sought to be embodied in Article 127 of the Constitution, it is our duty 
to maintain it, in view of the immense practical benefit it confers upon the 
region of country which it protects from inundation. 

The objections are, that the hill lands of Carroll and the whole of Diamond 
Island Bend in Madison, embracing about 60,000 acres of alluvial land, are not 
assessed for the special tax, although they are nominally within the levee dis- 
trict pointed out in the title of the Act. 

The answer is, that they receive no benefit from the levees, because the laws 
of nature protect the hills from overflow ; and it is not yet necessary to protect 
Diamond Island Bend by a levee, which would have to extend fiftgen miles along 
the bank of the Mississippi river, because only a few individuals live in the 
Bend, and they are employed in cutting cord-wood for steamboats. 

We think the answer a satisfactory one. So far from violating the principle 
of equality, these exceptions were made to preserve it. The lands exempted 
get no benefit ; they should not, then, bear any burden. 

There are some minor objections urged in the brief, which seem to have been 
waived in the oral argument. 

The fact that the Commissioners have neglected to obey an injunction of the 
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poses in one parish as an acre of equal value pays in another parish. Yet no CaamDadt, 
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Yearuax Jaw requiring them to have the levee built and repaired, by preference, f 
Oxandatt. Bayou Mason hills to the Mississippi, would be relevant if a mandamus we 


mer 
sought to compel them to execute this provision; but it is not perceived why intw 
connection it has with the constitutionality of the Act. ety Au 






The fact that certain alluvial lands in parishes back of this levee district 
been incidentally benefited by the levees, without contributing to their e : 
is but an illustration of the difficulty of equalizing such burdens exactly, Wher 
the law was passed the levels were not, it is presumed, precisely known; 5 and 
this incidental advantage to remote lands may not have been foreseen or could 
no: then be measured, even by an approximate calculation. Experience 
dictate more satisfactory legislation in fature; but the vague admissions up 
the record as to this point do not authorize us to annul the law from which. 
plaintiff has derived a conceded benefit. 

We do not find that the Act of March 18th, 1852, forming the levee 
was repealed so as to exempt the plaintiff from paying the amount of his tar, 
by the Act of 30th April, 1853, to reclaim and drain the swamp and overflowed 
lands donated to the State of Louisiana by the Congress of the United States 
(Sess. Acts 1858, p. 289.) See the same Act, as amended March 16th, 1854 
§ 10, (Sess, Acts, p. 94.) The supposed clashing of the two levee systems was 
guarded against by a provision in the Act of March 18th, 1852, section 96, 
which declared that “all levees which may be erected, in whole or in part, under 
this Act, and which may be selected by the State as a part of the general levee 
system, shall be paid for out of the proceeds arising from the sale of the 
swamp and overflowed lands, on the warrant of the President of the Board of 
said Commissioners—which sum of money, when received by said Board of 
Commissioners, shall be distributed pro rata amongst those persons who may 
have paid their taxes levied under this Act.” (Acts 1852, p. 237.) The Act of 
March 18th, 1854, (Sess. Acts, p. 156,) was passed in pursuance of the 
idea. 

The appellant insists that, as he cannot be said to have abused the equitable 
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remedy of injunction, the District Judge erred in condemning him to pay ten 
per cent. upon the amount enjoined, as damages. F 

As the amount enjoined bears no interest, we should be obliged to award i 
eight per cent., and the difference is too trifling to furnish a reason for reversal 


of the judgment. 

No amendment has been prayed for by the appellee. 

_ The judgment is therefore affirmed, with costs. 

VoornEs, J., (concurring.) I have been led to reconsider the opinion towhich . 
I assented in the Benton street case and the case of Cumming v. The Police Jury 
of Rapides. ; 

The doctrine of those cases, so far as it makes Article 123 of our present 
Constitution apply to special assessments for local improvements, like streets in 
the city, levees, &c., in the country, it seems to me will lead to the inequality 
which it was the object of that Article to prevent. I yield my former impres- 
sions on this point to those of a majority of the court, the more readily, because 
the Supreme Court which sat under the Constitution of 1845, and five of the 
seven judges with whom I have sat upon this bench, have concurred in holding 
that the Article in question was not intended to apply to municipal or local tax- 
ation for local improvements. 

I concur in the judgment in this case. 
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Gidtsxoee Brotuer, Syndic of the Creditors of Persr Conrey », 


‘ James Savt et al. 


r Ie May, 1950, O. deposited certain shares of bank stock with 8., as collateral security for the pay- 
7 ment of $10,000 due 8. On the 10th of June, 1851, C. executed a power of attorney to 8., autho- 
ind h fising him “ to sell, transfer, and assign unto himself, or any other person or persons,” the 
ald ‘shares of bank stock. On the 29th of August following, under this power, an actual 
ay _ transfer of the stock was made to 8. In the mean time, say about the 1st of July, 1851, 0. came 
: under protest—and, on the Tth of November of the same year, made a cession of his pro- 
on ' perty. His syndic, the plaintiff, instituted this suit, alleging that OC. was in insolvent circum- 
he » stances on the 10th of June, 1851, as well as on 29th of August, and to the knowledge of defen- 
dant. He prays that the transfer be set aside, and that the stock be decreed to belong to him in 
his capacity as syndic. 
et By the court: We have here a pledge of the stock made in good faith, to secure a bona fide debt, : 
x, ‘gta time not suspicious, and by which no creditor was injured. The allegation of the petition, 
ed that Conrey was insolvent on the 10th of June, 1851, and that to the knowledge of Saul, is dis- 
8, proved by the evidence, and even by the admissien of the plaintiff. Simultaneously with the 
pledge of the stock, the power of attorney was given, purporting to be for value received and 
4, érrevocable. Those clauses sufficiently indicate the interest of Sawl in the object of the man- 
ag @ate—the stock. That interest was an interest of pledgee. As pledgee he had no power to sell 
6, the object pledged, unless by virtue of a judicial order; and the power to him to do ro, was a 
nullity, even between the parties. ©. ©. 3132. It follows that the transfer which was made of 
: the stock under this power, was also a nullity. But the nullity of the assignment of the owner- 
pe '’ ghip of the stock, leaves defendant's right as pledgee in full force. 
e As to any informality in the pledge, as for instance, the want of the act of pledge required by Arti- 
of . dle $125 of the Code, the syndic of the pledgor cannot disturb the pledge on any such d, * 
when the contract was made in good faith, and no creditor was injured thereby. 
f “The pretended pledge of the bank stock was void as to other, and even subsequent creditors of ©., 
y and it invested S. with no privilege upon the stock, under Articlvs $124, 3125 of the Civil Code, 
f which were in fall force at the time. Sporrorp, J., with whom concurred Laa, J., dissenting. 
e 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Bradford and Hunton, for plaintiff. Finney and Benjamin, for defen- 
dant and appellant. 

Bocuanan, J. On the 10th of June, 1851, Peter Conrey, Jr., being in- “J 
debted to James Saul, the defendant, in the sum of ten thousand dollarg, made 
his note, payable to the order of the latter, for that amount, with six per 
cent. interest from date; and, in case of default, interest at eight per cent. 
from demand. 

On the same day, Mr. Conrey delivered to defendant two hundred shares of . 
the capital stock of the Mechanics’ and Traders’ Bank, and executed his 
power of attorney in the following terms: 

“Know all men by these presents, that I, the undersigned, for value re- 
ceived, do hereby irrevocably constitute and appoint James Saul, of New 
Orleans, to be my true and lawful attorney, for me, and in my name and be- 
half, to sell, assign, and transfer unto himself, or any other person or persons, 
two hundred shares in the capital stock of the Mechanics’ and Traders’ Bank 
of New Orleans; and further, one or more persons to substitute with like 
j. power. In witness whereof, I have hereunto set my hand, this 10th of June, 
1851. Perer Conrey, Jr.” 
On the 20th of August, 1851, defendant, then being in New York, substi- 
tuted, by letter, Edward Rawle, with special power to transfer to himself 
(defendant) the two hundred shares of bank stock in question. 
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On the 29th of August, 1851, Edward Rawle, made a transfer of. 
shares of stock on the transfer book of the bank, in the following words: j. 
“ For value received, I do hereby assign unto James Saul, all myx 
and interest, in two hundred shares of the capital stock of the Mec 
and Traders’ Bank of New Orleans, on which has been paid fifty ¢ 
each, being the same as described by a certificate issued to me, a 
1047, dated 19th of April, 1850, which certificate is null and void, - 
Peter Conrey, by E, Rawal | 
Of this transfer, witness, substituted by James § 
P. Arnovum. Epwarp Rawte.” 
Peter Oonrey, Jr., made a cession of his property to his creditoray:¢ on the 
7th of November, 1851; and this suit was brought by the syndic of his ve 
tors, on the 9th of June, 1852, to make and annul the transfer of stock of the 
29th of August preceding, as made in fraud of Conrey’s creditors and to their % 
injury. ee 
The petition alleges, that inte was in insolvent circumstances on the 10th 
of June, 1851, as well as on the 29th August, 1851, and wholly unable{p, 
meet his liabilities, at both of those dates, to the hnowledgs of defendagt, — 
It concludes by a prayer, that the assignment and transfer of the afore: 
said two hundred shares of stock, be declared null and void, and thé 
same recognized and decreed to belong to petitioner, in his capacity of syn- 
dict, together with all dividends which have accrued, and may hereafterags 
crue thereon. “nga 





On the trial, it was admitted, that Conrey, was solvent and rich, until the 
news Feached New Orleans, about the 1st of July, 1851, of the protest of hig: 
bills on Samuel Jaudon, of New York. | 

It was also admitted, that when Saul wrote to Mr. Rawle, authorizing him 
to transfer the stock, which was on the 20th of August, 1851, he was awate 
of the insolvency of Jaudon and the protest of Conrey. wo 

It is proved, that the exchange operations of Conrey with Jaudon, were! 
very extensive—the amount of the drafts of the former on the latter being! 
about half a million—and that Conrey’s credit was affected by the protestof” 
those bills. druitee 

It is also proved, that Conrey and Saud both married sisters of Jaudon';: 
and from this connection, it is argued, that defendant must have been — 
mately acquainted with their affairs. 

Whether Saul’s knowledge of Jaudon’s insolvency, necessarily inopied 
knowledge of Conrey’s insolvency at the date proved, or whether, in fact, the® 
proof of Conrey being under protest on the 29th of August, 1851, is tanta? 

mount to proof of his being insolvent at that date, in the sense of Articles 
1980 of the Code, are questions which it is deemed unnecessary to decidep! 





inasmuch as we consider the assignment of the stock by COonrey, represented 

by Rawle to Saul, to be void for an entirely different reason. v % 
There is no doubt of Saul’s being a bona fide creditor of Conrey, to the 

amount of ten thousand dollars, on the 10th of June, 1851. That debt was) 

represented by a promissory note of that date, and was made up of a note of, 

$8,500 of the 9th of August, 1850, and of $1,500 paid by Saul to Conrey, on 

the 10th of June, 1851. The note of $8,500 was itself a renewal of a 

for a much larger amount ($12,000) given by Conrey to Saul, for money 

on the ist of December, 1849. The certificate for the two hundred shares of 
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Mechanics’ Bank:stock, had been deposited by Conrey in Sauls hands, as far 
back a8 May, 1850, as collateral security of the first of those notes; and the 
"notes of $8,500 and $10,000, were intended to be secured by the said shares 
of-stock. The certificate of said stock was placed in Mr. Saul’s hands, with 
view. We have here a pledge of the stock made in good faith, to secure 
ibona fide debt, at a time not suspicious, and by which no creditor was 
The allegation of the petition that Conrey was insolvent on the 10th 
of June, 1851, and that to the knowledge of Saul, is disproved by the evidence 
. andeven by the admission of the plaintiff. 

Simultaneously with the pledge of the stock, the power of attorney already 
mentioned was given, purporting to be for value received and irrevocable. 
Those clauses sufficiently indicate the interest of Saul in the object of the 
mandate—the stock. That interest, as we have seen, was an interest of 
pledgee. As pledgee, he had no power to sell the object pledged, unless by 
virtue of a judicial order; and the power to him to do so, was a nullity, even 
between the parties. C. C., Art. 3132. It follows that the transfer, which 
was made of the stock, under this power, was also a nullity. 

But the nullity of the assignment of the ownership of the stock, leaves 
defendant’s right as pledgee in full force. See Partee’s Syndic v. Corning, 9 
An. 589. 

And as to any informality in the pledge, as for instance, the want of the 
actof pledge required by Article 3125 of the Coie, it has been settled in the 
same case, that the syndic of the pledgor cannot disturb the pledge on any 
such ground, where the contract was made in good faith, and no creditor was 
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injured thereby. In this case, the defendant had possession of the stock as a 
security for Conrey’s indebtedness to him, from a period antecedent to the 
existence of any debt upon Counrey’s schedule, which is in evidence. 

It is therefore adjudged and decreed, that the judgment of the District 
Court be amended ; that the transfer of two hundred shares of Mechanics’ 
and Traders’ Bank stock from Peter Conrey, Jr., represented by E. Rawle to 
defendant, on the 29th of August, 1851, be declared null and void; that 
defendant be recognized as pledgee of the said two hundred shares of 
stock, for the security of a debt of ten thousand dollars, with interest at six 
percent. from the 10th of June, 1851; that the injunction herein issued, be 
perpetuated, so far as it prohibits the transfer of said stock by defendant, and 
dissolved so far as it prohibits defen.iant from receiving the dividend or divi- 
dends upon the same ; that said dividend or dividends heretofore declared, be 
credited upon the debt due defendant, as aforesaid; that the stock be sold by 
the Sheriff, for cash, to pay the said debt; and the surplus of proceeds of 
sale, if any, to be paid over to plaintiff. The costs of the District Court to be 
paid by defendant, and those of appeal by the appellee. 
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Merrick, C.J., with whom concurred Voorutes, J. I concur in the opinion 
of Mr. Justice Bocnanan, because I consider the former decisions overruled 
by the recent decisions of this court in the cases of Campbell v. Slidell, 5 
An: 274, and Partee, Syndic, v. Curning & Co. 9 An. 589. Moreover, these 
late authorities meet the equity of this case. 
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Srorrorp, J., with whom concurred, Lea, J., dissenting. Upon the autho- 
rity of the cases of Saul v. His Creditors, 5 N.S. 569; Devlin v. His Oredi- 
tors, 2 La. 361; Canieo’s Syndic v. Quadra, 2 L. 459; and Shaw, Syndic, v. 
29 
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Newton, 8 L. 528, I think the judgment appealed from in this ease, shg 
affirmed. 

The pretended pledge of the bank stock was void as to other and ¢ 
sequent creditors of Conrey, and it invested Saul with no privilege 
stock, under the Articles 8124, 8125 of the Civil Code, which were ing 
force at the time. 

There is certainly an equity in favor of the defendant, but no stp, 
equity than existed in favor of the pretended pledgees in the analogous @ 
cited above. So well settled was the judicial construction of Article" 
that it was found necessary to change the law by the legislative 
“concerning pledges,” approved February 12th, 1852, (p. 15.) 
would have been unnecessary, if the courts already had power to % 
creditors who had attempted to secure themselves by taken pawns, in diane 
gard of the provisions of Article 3125. b 

As the Act of 1852 can have no retrospective operation, I think 
without power to relieve the defendant, notwithstanding the hardship 
case. 


*¢ 








Heirs or Durvy v. Dupont and Wire. 


A simulated sale made by a father to a daughter and her husband, which is really a donation in 
disguise to the daughter, is without any more effect than if made to the daughter alone, | __ 
The rule that simulated contracts of a father when attacked by his forced heirs are only to 
aside in so far as they impair the Jégitime of the heirs, does not seem to apply to the case of 8 : 
simulated sale of land or slaves to a favorite child. Code 2419, 1805-6-T-8-9-10, 1826, 1488, fy ad 
The action en declaration de simulation may be instituted by the parties to the act, and theif heirs 
and legal representatives, as well as by third persons, with this distinction, however, 
latter are allowed to have recourse to parol evidence to contradict the authentic act, whilst 
former are precluded from the exercise of this right. (Voorutes, J., with whom concurred 
J., dissenting.) yt 
Heirs, except when suing to recover their égitéme, stand in the same situation and enjoy thesame R 
and no other rights than those which were held by their ancestor. But when they sue for the re 
covery of their égitime, they are considered as third persons, or creditors. This d 
the result of the recognized distinction between the general rights of heirs and their rights to 
the Légitime, the one being derived from the ancestor, and the other from the law. a 
with whom concurred Bucuanay, J., dissenting.) 
The presumption of simulation established by Article 2456 of the Code is inoperative with 
to the parties to the act, and therefore to the heirs, in a case where the heirs-derive their 
from the ancestor, a party to the act. (Voornigs, J., with whom concurred Bucwana®, J.) die 


senting.) i 2 

An indirect donation is based upon a real contract, and is an advantage conferred upon oe 4 
contracting party under color of a real contract for the whole, whilst a disguised 
whether it assumes the form of a direct sale to the party to be benefited, or of a sale to an inter : 
posed person, is wholly a simulation. The éndirect donation is, therefore, a real contract, wit — 
the exception of the advantage indirectly conferred ; but the disguised donation isa simelgtal 
contract. (Voorstes, J., with whom concurred Bucuanay, J., dissenting.) , 

The indirect, or disguised donation, clothed with the form of a sale, if made to a stranger, wouliibe — | 
good as a donation, if there were no prejudice to the légitime, but should the légitéme be impaited, 
it would be subject to reduction. When such an advantage is conferred upon a co-heir, pa : 
only subject to reduction, but, in the cases pofnted out by law, may be liable to collation. 
however, such advantages are conferred upon incapable persons by a disguised donation, tion, Gey : 
are absolutely nall, while, by an indirect donation, they are simply reducible. (Voorutes,J,j with — 
whom concurred Bucnanax, J., dissenting.) ; 
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tion in plaintiff’s petition, that the husband is an interposed person for the benefit of his 
“oes not deserve serious consideration, because the act of sale was passed to both husband 
sd wife. (Voorutes, J., with whom concurred BucHanay, J., dissenting ) 

s Gate of the sale to the death of the vendor the parties lived in the same house¢, from which it 
_ ““Scast be inferred that delivery accompanied the act of sale, for it is well settled, that where a 
‘gender and vendee live in the same house, possession follows title. (Voormtgs, J., with whom con- 
Bucuanas, J., dissenting,) 

_Jherelationship between the parties does not of itself constitute a badge of fraud or simulation. 


J., with whom concurred Bucuanay, J , dissenting.) 
wuss tore, 1747, 2417, 2454, 2455, 2456, 1275, 1805, 1829, 1884, 1885. 
“| PPEAL from the District Court, Fourth District, Duffel, J. 
_ Berault, for plaintiffs. Roselivs and Filleul, for defendants and appel- 
lants. 
\Sporrorp, J. This suit appears to have been properly brought by virtue of 
an-express provision of the Civil Code. 

“The sales of immovable property or slaves, made by parents to their chil- 
dren, may be attacked by the forced heirs, as containing a donation in disguise, 
if the latter can prove that no price has been paid, or that the price was below 
one-fourth of the real value of the immovables or slaves sold, at the time of 
the sale.” ©. C. 2419. 

The views we may happen to entertain of the policy of laws cannot control, 
or in any way affect the legal rights of parties which may be submitted to us 
for adjudication ; we are not permitted to distinguish between odious laws and 
laws entitled to favor. C. C. 20. 

The District Judge, after hearing the witnesses, came to the conclusion that 
the sale in question contained a donation in disguise, and that no price was 
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and elaborate opinion. 

After a careful scrutiny of the evidence, a majority of this court are unable 
to dissent from his conclusions. 

The plaintiffs are forced heirs of the deceased vendor, Antoine Dupuy, being 
his children by his first marriage. 

The defendants, his vendees, are his daughter by a second marriage, and her 
husband, Dupont. 

The sale was made to the defendants jointly, and produces in substance the 
same effect as if made to the wife alone, for in that case the property would 
have vested in the community if it passed at all. The petition expressly put 
at issue the verity of the sale; but the vendees have made no attempt to prove 
that a price was paid, except by showing that Dupont was an industrious man, 
and had money. 

On the other hand, the negative is supported by strong circumstantial evi- 
dence, the only evidence of which the nature of the case seems to admit. 
_ The sale purports to have been made about six years before the death of 
Dupuy. It comprised half his land and all his slaves. But no change of pos- 
‘session followed the deed. The defendants exercised no act of ownership until 
Dupuy died. For nearly six years, and up to the moment of his death, the 
pretended vendor, although his vendees lived in his house, continued to control 
‘the property exclusively, as owner, cultivating the soil and working the slaves, 
calling them his land and his slaves, and giving them in to the Parish Assessor 
a8 his own. 
On one occasion, long after the pretended sale, he made oath before the As- 
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paid by the vendees; and he has given his reasons for judgment in a learned - 
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sessor that the land and slaves in question were his, in the presence of | 
one of his vendees, and without contradiction from him. 
Under these circumstances, it is difficult to suppose that the parties 
the sale as a reality. i 
The only reasonable hypothesis is, that it was resorted to asa devin f wit 
effect only after the death of the vendor, by shifting the regular course. 
cent in favor of his child by the last marriage. a 
That no price was paid, may be inferred not only from the circumstance {f 
the parties never, during the partnership, treated the sale as a contractshaving - 
a real existence, but from the facts that Dupuy never acquired any otherp * 
perty after the sale, and that no money was found in his succession at his death 
He continued actively engaged in planting after the sale as before, and ne é. 
is suggested to render it probable that he spent more than he made. gh 
Dupont had some money, it is true, but he bought slaves from other 7 ; 
paid for them, and took possession. 
We find in the record no legal evidence that he paid a dollar to Depa ; 
sufficient presumptive evidence that he did not. wind 
With the District Judge we think he should derive no benefit from hig omp 
extra-judicial statements, made after the controversy arose. as 
The rule that simulated contracts of a father, when attacked by his foreed 
heirs are only to be set aside in so far as they impair the légitime of the heim, 
does not seem to apply to the case of a simulated sale of land or slaves tog 
favorite child. C. C. 2419, 1805-6-7-8-9-10, 1326, 1488. vt 
The District Judge decreed that the sale should be set aside, and the pre 
perty declared to belong to the succession of Antoine Dupuy. It would 
been more formal to have declared the sale a disguised donation to the daugh- 
ter, and decreed that she should collate the property in a partition to be made 
hereafter among the heirs of Dupuy. ‘The advantage which a father bestows 
upon his son, though in ary other manner than by donation or legacy, is like 
wise subject to collation. Thus, where a father has sold a thing to his son ats 
very low price, or has paid tor him the price of some purchase, or has spent 
money to improve his son’s estate, all that is subject to collation.” C, C. 1896, 
As there is enough in the record to show that the decree, as rendered by the © 
District Judge, will produce substantially the same result as a more formal 
judgment it need not be disturbed. 4 
Judgment affirmed, with costs. aia 


Vooruiss, J., (with whom concurred Bucuanay, J.,) dissenting. The plait 
tiffs, who are the forced heirs of Antoine Dupwy, deceased, demand the nullity 
of anact of sale from their ancestor to Jacques N. Dupont and his wife, Irma 
Dupuy, their co-heir, on the ground, as alleged in their petition, “that the'said 
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sale was simulated and merely intended to favor, contrary to law, the said Jima — 
Dupuy, to the detriment of your petitioners, the said sale being fraudulent, a — 
never having been accompanied by possession, or even assessed in the name‘of 
the said Dupont and wife, he, the said Dupont, being interposed for the benefit — 
of his wife.” a 


By giving to the above allegations the utmost latitude of construction, it Will — 


appear that the plaintiffs base their action on the following grounds: veal 


Ist. That the act of sale, being a simulation, is an absolute nullity, the estate 


of Antoine Dupuy deceased being still the real owner of the property in em 
troversy. ie 
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Bd the sale is a disguised, or an indirect donation to their co-heir, Jrma 
§ lies. cavoor the interposition of her husband, to their detriment as co-heirs, 


_ gatbineviolation of their rights to the légitime. 


Their action has a three-fold character, being, firstly, an action “en declara- 
tion de simulation ;” secondly, an action to set aside a disguised, or indirect 
donation*in violation of their légitime ; and thirdly, an action to set aside a 
gale, containing an advantage or extra portion in favor of Irma Dupuy. 
“ The action en declaration de simulation may be instituted by the parties 
tothe'act, and their heirs aed legal representatives, as well as by third persons, 
ith this distinction, however, that the latter are allowed to have recourse to 
parol: evidence to contradict the authentic act, whilst the former are precluded 
fromthe exercise of this right. Heirs, except when suing to recover their 
Ugitime, stand in the same situation, and enjoy the same and no other rights 
than’those which are held by their ancestor. But when they sue for the 
recovery of their légitime, they are considered as third persens or creditors. 
This difference is the result of the recognized distinction in our jurisprudence 
between the general rights of heirs and their rights to the légitime, the one 
being derived from the ancestor and the other from the law. In the case 
of Rachel v. Rachel, 4th Ann., 501, the court said: “The action of forced 
heirs, in which the sale from a parent to his children is attacked as a 
disguised donation, is not derived from the ancestor, but from the law. So 
far'as their légitime is concerned, they are not heirs but creditors.” Hence, in 
the action ‘en declaration de simulation,” independently of their rights to the 
lijitime, the rights of heirs must be regulated by the rules which would have 
‘applied to a similar action on the part of the ancestor. The act of sale from 
Antoine Dupuy, deceased, to the defendants stands unimpeached by any 
eounter-letter, and the plaintiffs have not thought proper to probe the conscience 
ofthe defendants ; but they urge that the sale, never having been accompanied 
by possession or delivery, is presumed by law to be simulated. ©. OC. 2456. 
‘The presumption of simulation established by this Article of the Code, is inoper- 
lative with respect to the parties to the act, for the Article provides: “In all 
tases where the thing sold remains in the possession of the seller, because he 
has'reserved to himself the usufruct, or retains possession by a precarious title, 
there is reason to presume that the sale is simulated, and, with respect to third 
persons, the parties must produce proof that they are acting in good faith, and 
establish the reality of the sale.” Inasmuch, therefore, as the plaintiffs claim 
asheirs from their ancestors in this branch of the case, so far they cannot be 
viewed as third persons, and benefit by this presumption of law so as to throw 
ithe burden of proof on the vendees. The balance of the evidence being parol 
is. unavailable to the plaintiffs to establish the alleged simulation, in so far as 
otheir legal rights as forced heirs are not concerned. 
o Tl, The second ground of nullity is, that the sale covers a disguised or indirect 
wdonation to Jrma Dupuy, through the interposition of her husband, to the de- 
triment of the plaintiff's légitime. It is important not to lose sight of the dis- 
tinction which exists between a disguised donation and an indirect.donation. 
(The latter is one whici: is based upon a real contract, and is an advantage con- 
ferred upon the other contracting party, under color of a real contract for the 
wwhole; whilst a disguised donation, whether it assumes the form of a direct 
waale to the party to be benefited, or of a sale to an interposed person, is wholly 
@simulation. The indirect donation is, therefore, a real contract, with the ex- 
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ception of the advantage indirectly conferred; but the disguised ¢ 
simulated contract. 6 An. 673. Let us consider what would be thee 
an indirect or disguised donation to a stranger. Should such an ady 
extended to any person but a co-heir, without prejudice to the légitime, the 
though clothed with the form of a sale, would, however, be valid asa 
But should the légitime be impaired by such a disposition of his p 
the ancestor, then the donation, whether disguised or indirect, would be sub 
to reduction. Whenever such an advantage is conferred upon a cc 
sides the right of reduction, the other co-heirs are gntitled, in the cases 
out by law, to demand its collation, but this will be considered in its ply 
There being no law prohibiting a parent from donating property to one ¢ é 
children, or even a stranger, apart from the Jégitime, it follows that a disguises 
or indirect donation in such cases cannot be considered as void, but 
reducible according to circumstances. However, in cases where suck 
tages are made to incapable persons, another distinction prevails: the di 
donation is affected with absolute nullity, and the indirect donation is six 4 
reducible. In the case of Thibodauz, 6 An. 673, the court observed we 4 
1747 of the Civil Code contains two separate dispositions: one by which . 
spouses are incapacitated from giving to each other more than the law p < 
in which case the excessive donation is reducible: and the other declaring) al) 
and void all donations disguised or made to persons interposed. This 
tion of reducible donations between husband and wife, and donations 
are null and void on the ground of interposition or disguise, came to us 
the Roman law. See Digest, book 24, title 1, law 5, paragraph 5; Poth 
Donations entre Mari et Femme, No. 78. : 

It was recognized by the late Supreme Court in the case of Casancea’s halt | 
v. Acosta et al., 1 L. R. 185. It was also recognized by the French 2 
tators under a sheilien disposition of the Code of France. 5 Toullier, Nos, 1% 
83, 901, 902. 

The allegation in the plaintiff's petition that Dupont is an interposed pet 
for the benefit of his wife, does not deserve serious consideration, because ¢ 
act of sale was passed to both the husband and wife. On the hypothesis 
the sale is a disguised donation to the prejudice of the plaintiffs’ Mégité 
appears to me that the proper remedy would be for them to sue for a re 
instead of the nullity of the sale, in the absence of any legal objection tothe — 
vendor's right to make a donation to the defendants. But has it been shown 
that the act of sale was a simulation, covering a disguised or indirect donation 
to the defendants in violation of the plaintiffs’ rights as forced heirs? ak 

On the 9th December, 1844, Antoine Dupuy conveyed to the defendants, by 
authentic act, a small tract of land of three-fourths of an arpent in front by 
forty in depth, with the double concession, described to be bounded aboveby — 
the land which he then owned and occupied, and also a negro woman and her 
five children, for the price of $2000 cash. There were no improvements on this 
land, on which Dupont has, since the death of Dupuy, constructed fencesaad ; 
a levee. The vendor died in 1850. Thus the land in dispute and the lands 
owned and occupied by Antoine Dupuy, originally formed but one tract, which 
was assessed in the name of the latter, and, it appears, continued to be ao 
assessed until the year 1851, and in 1845 it was assessed at $1500. The slaves 
were also assessed in the name of Antoine Dupuy. From 1845 to 1850 there 
was only one slave, and in 1850 three slaves, assessed in the name of Dupaent, 
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Win 1861 the land and eleven slaves were assessed in his name, the land at 
90 and the slaves at $6500. One of the plaintiffs’ witnesses testifies that 
¢ Dupuy, in 1846, gave in, under oath, the land and slaves in question 
d as his property, in the presence and within the hearing of Dupont. 
r witness testifies that Antoine Dupuy, in speaking of the property, 
ye said my land, my negroes, and whenever Dupont loaned anything from 
intation it made the old man angry, and Dupont knew it. Here itis 
er to notice that none of the implements of husbandry, or things attached 
> the land on which the parties resided, constituted any part of the property 
to the defendants. One of the witnesses testifies that the land in 
was worth from $2000 to $2500; another witness, that it was worth 
, and both concur in their testimony that the slaves were worth $1500. 
js admitted that the land on which Antoine Dupuy resided constituted the 
me only property which he owned at the time of his death. 
By the other hand, it is shown that Dupont was an industrious mechanic, and 
a se economical. In October, 1848, it appears he had in deposit upwards 
of $2000, wages which he had earned. He was married about this time, and 
ed with his wife in the same house with his father-in-law, until the period of 
latter’s death. One of the plaintiffs’ witnesses also testifies that Dupont, 
3 conversation with him, expressed the pain he felt on account of the bad 
ms on which he was with the heirs of Antoine Dupuy in relation to his pur- 
Siar the property in dispute, on account of which, Dupont said, he had 
only paid $1400, leaving a balance of $600 still due by him; and that if the 
: heirs would reimburse him the amount he had thus paid, as he thought an in- 
5 justice had been done to them, he would be willing to annul the sale. 
“This constitutes the substance of the evidence on which the plaintiffs rest 
their claim for redress against an act which they allege to be in fraud of their 
fights as forced heirs. In this respect they have been allowed the benefit of 
resorting to parol evidence for the purpose of impugning a solemn act of sale 
from their father. In this they have not succeeded. However, before dismiss- 
ing this subject, it is proper to notice more specially the evidence in relation to 
the question of simulation. At the date of the act of sale, and up to the time 
Of the death of Antoine Dupuy, the parties lived together in the same house. 
From this it must be inferred that the tradition or delivery of the property ac- 
companied the act of sale, (C. C., Art. 2454, 2455,) for it is well settled that 
where the vendor and vendee live in the same house, possession follows title. 
§N. S. 887; 19 L. R. 349; 1 R. R. 41; 11 ibid, 533. The fact of the relation- 
ship between the parties does not of itself constitute a badge of fraud or simu. 
lation, (9 M. R. 649; 1 N. S. 835; 19 L. R. 600; 6 N. S, 648,) nor does the 
fact that the property continued to be assessed in the vendor’s name, and the 
other circumstances of the case, afford sufficient ground to establish the alleged 
simulation. 
a If. The third objection which the plaintiffs raise to the validity of the act 
of sale is, that it contains an advantage or extra-portion in favor of Irma 
Dujry, or, in other words, such a donation as she is bound in law to collate. 
it is hardly necessary to state that collation is due only by heirs to their co- 
heirs, and not by strangers. The sale, so far as Dupogt, the husband, is con- 
cerned, could not in any event be subject to the provisions of the Code reg- 
tating the mode of making collation; and, as regards the vendee, Jrma 
Diipuy, who is the plaintiffs’ co-heir, the form of the present action is radically 
defective. Collation is an incident of the action of partition, and the party who 
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SUPREME COURT OF LOUISIANA, 
is subject to this demand has certain rights to exercise in comply 
such as to make the collation in kind or by taking less, etc. See € 
1275, 1305, 13829, 1334, 1335. 
I am, therefore, of opinion that the judgment of the District Court, 4 
be reversed, and rendered in favor of the defendants, reserving, t 


plaintiffs’s right to any claim for collation which they may have 
said Irma Dupuy. 


A rehearing was applied for, when the following order was made: 

Sporrorp, J. Ordered that a rehearing be granted only as to the 7 
of amending the decree so as to order the collation of the property in: 
versy, a majority of the court being of opinion that the rehearing 
restricted to that question. 


Upon a rehearing : 


Sporrorp, J. It is ordered that the decree heretofore rendered in this « 
remain undisturbed. 





Euia Scorr et al. v. R. S. Key et al. 


An infant, or minor born out of wedlock, son of a resident of Arkansas, was, by an Actof 
lature of Arkansas, legitimated, or put upon the same footing, as if his parents had been 
at the time of his birth. The question was, whether he ome inherit, as a legitimate 
perty in Louisiana. 

The heritable quality of legitimacy which W E. had received from the Legislature of the 
his residence, accompanied him when he changed his domicil 

A general law of the place of domicil, changing the status of its citizens according to cire 
is a personal statute, accompanying the party to every other country; provided the 

“stances which operate such change, have occurred before the change of domicil. 80, a 
law, removing a disability from a particular citizen by name is such a personal statute, 

The Legislature of Arkansas gave to W. E. the status of a legitimate son of 8. E., and this. 
accompanied W. E. into whatever country he might go.—Sporrorp, J 

W.E came hither with his status. He inherited, by our law, from his father 8. E , because 
to all intents and purposes, a legitimate son, having become so by the law of the 
origin, and not in fraud of our Jaw, nor in violation of its policy.—Sporroxp, J. 

The statute of Arkansas must have as much effect, and no more, as a general law of that { 
would have, wherein it should be declared that all natural children born, or resident in the 
of Arkansas, should be idered as legitimate and inherit from their fathers the same as if) 
in wedlock. Were such an Act allowed to have any extra territorial effect, another State we 
be permitted to provide a new class of heirs for immovables and successions in 
RICK, CU. J., dissenting. 

Foreign jurists class statutes in regard to legitimacy or illegitimacy, as personal. But, in pris 
such statutes should have effect only where they cure some want of formality in regard 
marriage of persons who have really lived together as husband and wife, and not where atm 
they create a purely fictitious status —Merrick, C. J., dissenting. 7 

Conceding the statute of Arkansas to be a personal statute, it is against the policy of our la 
enforce it to the exclusion of the heirs at law, as regulated by the Civil Code.—Maenaiox, 0, 
senting. 

There can be no safe rule except to consider those only as legitimate children whose parents 
some time lived together as man and wife. Heres et filius est quem nuptie deme 
Civil Code designates what persons shall inherit, and when a person presents himself, ' 
not the qualities required by our law, except in an absolute fiction created by the stat 
other State, the real facts of the case should be looked at, and the inheritance given to t 
titled under our own laws.—Menruicx, C. J., dissenting. 

Code, 219, 224, 882,910. @ 
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PPEAL from the District Court, Tenth District, parish of Carroll, Ty 
Short & Parham and Goodrich & De France, for plaintiffs. Selby, 
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for plaintiffs made the following points : 
Estill have any heritable right in the estate of Samuel Ea- 





order to arrive at a proper solution of this question, it becomes necessary 
the force and effect of the statute of legitimation passed by the 
_Assembly of the Territory of Arkansas, by which, to use the language 
Act, William Estill “was made the legal heir and representative of 
; sf Estill in as full and ample a manner as though he had been such from 
his birth, and as capable of inheriting the estate of the said Samuel as though 
said Samuel had been married to his mother at the time of his birth, and there- 
to be known and called by the name of William Estill.” 
~ "Je this a real, a personal, or a mixed statute ? 
“We will examine it under each of these aspects, and ander whichever it may 
it will unquestionably appear that Wm. Estill was without any right 
or capacity of heirship to the estate of his father, and that the plaintiffs in this 
case, the brothers and sisters of Samuel Estill, and their descendants, will be 
declared to be his true heirs. Fortunately for our investigations, the principles 
one tinctions involved in this abstruse, intricate branch of jurisprudence, 
have been elaborated with great learning, and adjudicated with t ability by 
this tribunal—the earliest and leading case being that of Saul v. His Oredi- 
fore, 5 N.S, 569. 
4 L Then, Jet us suppose this to be a real statute, which is defined to be one, 
which regulates property within the limits of the State where it is in force. If 
it be, then it can have no extra territorial effect on the account of Sam. Eh- 
wm tills succession when opened in this State. Brosnaham v. Turner, 16 L., 488. 
ae Il. Suppose it to be a personal statute. This court has adopted, in the case 
7 of Saul v. His Creditors, the definition of Chancellor D’ Augusseau who consi- 
ie i ae ne pe statute to be “where all the attention of the law is directed 
re : the person, to provide in general for his qualification, or his general 
i and absolute capacity : as when it relates to the qualities of major or minor, 
father Or son, legitimate or illegitimate,” &c., p. 594. It would then be con- 








‘Ist. By the law of legitimation in our State, viewing it also in the light of a 
personal statute ; for, upon the same authority, a personal statute here controls 
2 a conflicting personal statute of another State which seeks to enforce a right 
e here, p. 590, 597. ‘This operates as well whether the organic or statutory law 
: Con. of Laws, p. 11, § 10. 8 An., 426. (Bottom,) but— 

2d. The real statutes of the situation must prevail over the personal statutes 
of the domicil, p. 586. It would be idle to assert that Samuel and William 
Zetill could import into the State of Louisiana a statute of Arkansas, passed 
ae for their benefit there, which conflicts with one of her real statutes, and 
v changes the line ‘of inheritance established by her laws. The property of a 
“@  siitcession within the State must be distributed by the laws of the State. 11 

: M26; 3N.S.1; 7 N.S. 44; 5 An, 158. 

: “Judge Story, in his Conflict of Laws, after reviewing all the principles gov- 
| 4 effing this branch, arrives at the conclusion “that the heir, whether by testa- 
peer, or by intertacy of immovable property, can take only according to 
italy loci rei site, or, in other words, he is not admissible as heir unless he 
is ualified according to the principles, rules and forms of the local law.” 
on, of Laws, p. 419, § 509. 

It cannot be pretended, in this case, that Wm. Estill was ever so qualified. 

h: The descent and heirship of real estate is exclusively governed by the 
of the country within which it is actually situated. Con. of Laws, p. 404, 
The utmost that could be claimed for Wm. Estill would be that of a 
child. C.C. The utmost he could claim from his father’s succession 
\ be alimony. C. C., 227,914. The only heir he would take precedence 

5 would be the State. C. C., 913, 914; 2 An., 98; 6 An., 156. And even 
all this on the hypothesis that the requirements of the local law had been com- 
plied with. An acknowledgment of an illegitimate child has, under our law, a 
peculiar formality. CC. C., 217. This does not appear ever to have been com- 
plied with. A mere verbal or general acknowledgment or recognition, does not 
= ys odagne and an admission to that effect amounts to nothing. It does 

appear, from the Record, that the mother of Wm. Estill was ever in the 
State of Louisiana. The conclusion to which we must irresistibly arrive, under 
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this division of the case, considering the statute as a personal one, i 
effect and operation are controlled by one law ; and that Wm, Estill e9 
nothing to the exclusion of those recognized by our laws as the pr 
of Samuel Estill. But— 

8. Let us suppose the Arkansas statute to be a mixed statute, 
fined to be “one which concerns, at once, persons and property.” 
seem to be really the character of the statute of legitimation, but 2 
giving the foregoing definition, discards such a classification as unnec 
as comprehended in the other two. Story’s Con. of Laws, p. 12. 
classification is admitted, we have only to add, that if, neither as a re 
sonal statute, it can bestow on Wm. Eetill the estate of his father, it cam 
so as a mixed statute, as it could acquire no additional virtue or efficacy’ 
the combination. je 

Thus, we think that we have established the proposition with which we 
out, that under neither of these categories can Wm. Estill’s heirs, hig 
half-brothers and sisters, claim the estate of Sam. Estill, and are enab 
gard this Arkansas statute in its true light. - 

It cannot be denied that within the limits of the State of Arkansas, 
ration was absolute and complete ; but the moment Sam. Estill and Wm 
till ceased to be citizens of that State, and moved beyond its limits, thats 
ment they renounced and forfeited all the benefits and advantages it 
intended to secure to them. The point relied on by defendant’s counse 
previous argument of this case, as to the right of States to pass such Acts 
not meet the question. It presents an issue only when such Acts ares 
to be made operative elsewhere, and then they are regulated alone by thee 
ty of States. ‘It is plain,” says Judge Story, “ that the laws of one ¢ 
can have no intrinsic force, proprio vigore, except within the territe 
and jurisdiction of that country. They can only bind its own subje ‘ 
those who remain within its jurisdictional limits. No other nation or its gi 9. 
jects are bound to yield the slightest obedience to those laws. Whatever ext * 
territorial force they are to have, is the result not of any original power, 
extend them abroad, but of that respect, which, from motives of public 
other nations are disposed to yield, giving them effect with a wise and ¥ 
regard to the common convenience and mutual benefits and necessities.” On, 
of Laws, p. 757. Again, he says, p. 32: “It is difficult to conceive upon what 
ground a claim can be rested to give to any municipal laws an extra-territonal — 
effect, when those laws are prejudicial to the rights of other nations or te these 
of their subjects.” So, also, this court has decided, that while con 
be governed by the laws of the country where they are made, they car 
enforced to the injury of a State whose aid is required to carry them into 
Saul v. His Creditors. Thus— 

4th. We arrive at the conclusion that this Arkansas statute has : 
force and vitality as our jurisprudence will give it, with due regard, and’ 
out prejudice to the rights of our citizens. Should the natural half-b 
and sisters of Wm. Estill be declared the heirs to the property in con 
we submit that it would exceed the comity which regulates it, and be 
ly prejudicial in its operation. : 

The principles which should govern in determining the legitimacy or | 
of Wm. Estill, must be distinguished from those which usually prevail ing 
cases. The general rule is, that the question of legitimacy or illegitimacy B® 
be decided exclusively by the law of the domicil of origin. And the governing 
maxim Pater est, quem justiz nupte demonstrant legitimacy, established, a 
the subsequent marriage of the parents, is admitted everywhere, and this itt 
the reason that the institution of marriage is recognized jure gentium. 
very different, both from principle and policy, when a statute assumes the 
tions of a natural relation, demanded for the good of society, by the req 
ments both of the civil and divine law. Judge Story in his learned 
borate discussion of this branch of jurisprudence, contemplates only the lege 
timacy that results from intermarriage between the parents, never regarding 
such a thing as statutory legitimation ; and after giving even the formers’ © 
utmost scope, quotes from the decision of the King’s Bench this conclusiep? 
“The very rule, that a personal status accompanies a man everywhere, 
mitted to have this qualification, that it does not militate against the law of Me 
country where the consequences of that status are sought to be enforced 
Con. of Laws, p. 87, 91. So that we conclude— 
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“Arkansas statute did not bestow such a status or legitimacy on 
jtill as to make him legitimate elsewhere than at the domicil, being ex- 
and different from that legitimacy flowing from marriage, which is 
ed jure gentium. 
From an examination of the phrasedlogy of that statute, it will be seen that 
Wm. Betill is described as the infant son of Sam. Estill, and not of him and 
Wary Coleman, the mother. And the Judge 4 quo was of the opinion, conce- 
Wing that William could have been maintained in the possession of the pro- 
ty during his life, at his death it must pass to the heirs of Sam. Estill, the 
, who, by the terms of the statute, had made the only publié acknow- 
Yedement of him. C. C., 913, 916; Succession of Briscoe,2 An., 268. 
"Jn conclusion we have only to add, that in addition to the above, the whole 
t of principles in the learned commentary of Judge Story on Conflict of 
































! ‘i fin the whole reasoning of this tribunal in the case of Saul v. His Cre- 


se gra, which, by the way, is the fruitful source to which Judge Story is in- 


for his leading principles and data, all sustain the decision of both the 
Jadges 4 quo; an affirmance of which is respectfully asked. 


© Selby, for defendants : 


Samuel Estill and his infant son, William Estill, in 1885, living in and bein 
‘ans Arkansas, where they had been, before and afterwards, by a law at 
8 were made heirs to one another. 

Itis contended that William Estill, being once the heir of Samuel, in Ar- 
to Nehee always his heir, till his death; and that the removal from Arkan- 
‘gas to Louisiana, did not deprive him of the heirship. 

“It is only by the statutes, the written laws of the State, that legitimate chil- 
Wren inherit to the exclusion of others. L. C., 882 et seq.; idem, 898 et seq. 

ere all the statutes upon this subject repealed, the distinction between legi- 
te and illegitimate children would be gone. Legitimate children succeed 

to the property of their parents only by virtue of written laws, and perhaps 
always to those who beget them: for children conceived during marriage, 

‘and those whose parents intermarry at any length of time after their birth, in- 
herit. L. C., 208 and 217. 

“It is contended that Arkansas as well as Louisiana, can repeal or alter her 
‘laws on this, or any other subject, not prohibited by the United States Consti- 
tution or Laws, generally or specially, as in the case of Samuel and William 
Bill, father and son. Throughout the United States we have numerous in- 
stances of special laws making even strangers heirs to each other, dispensing 
with the usual age of majority, and changing the names of persons. Such 
laws in Louisiana are very numerous. Acts of 1852, pp. 214, 199, 177, 175, 
, 161, 152, 151, 148, 147. 

= Louisiana sustains such special laws passed by her own Legislature, and Ar- 

within her territory would sustain this law in favor of the Estills. “ Full 
faith and credit shall be given in each State to the public acts, records and judi- 
proceedings of every other State.” U.S. Const., Art. VI, Sec. 1., anda 
i, the laws of another State will be sustained ; for the laws of a State are 
its most public acts. 

_ The argument of plaintiffs’ counsel, that the statute is real, and that to give 
‘Heffect here, would be to admit Arkansas to change the laws of descent of 
“Teal property in Louisiana, to me, is not obvious. As I understand the books, 
sk no of the statute is real, and if it were, I do not perceive its application 
a “othe case at bar. 

2 _ Awill made in, according to the laws of another State, although not having 
: “the requisitions prescribed by the laws of Louisiana, may pass lands here. 38 
AR. 579; 6 A. R., 522. This would appear as much changing the laws of 

escent as would the statute making William the heir of Samuel Estill. 

~ By the laws of Louisiana, the marriage of the father and mother at any time 

} }  &fter its birth, makes the child legitimate. L.C., 217. In Arkansas it is not 

: 

; 








“go. In such a case, were the parents and child, after the marriage, to remove 
Louisiana to Arkansas, would the child again become illegitimate ? When 
name of a citizen of Louisiana has been changed by her Legislature, must 

‘Ke take his original name again by removing to another State? Were a widow 
“> in Mississippi, where there is no prohibition against it, before her first 
had been ten months dead—L. C., 184—and after having raised a 

family from the marriage, come with it to Louisiana, would her marriage be- 
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come illegal, her children illegitimate, and her collaterals take her » 
seen her death from her children? These are a few of the many 
ich may be put. 

Our statute books are full of special laws dispensing with the age of 1 
changing namer, and making those heirs who, by the general laws, 
It would seem to be as immoral in Louisiana to do so as in Arkansas ~if 
is any immorality in so doing. And it is oy by the written, the statu 
that the legitimate child is preferred to the illegitimate. By nature it is me 
and there is no natural reason why it should be. 

Bucwanax, J. This cause has already been before this court, and 
remanded to make proper parties defendant. See 9 An. 213. 

Plaintiffs are the surviving brother and sisters of Samuel Estill, dee 
and the children of a deceased brother of said Samuel. They claim to behe 
at law of Samuel Estill. The defendants are the curator, and the half-brote 
ers and sisters, heirs of one William Estill, who was a natural son of & . 
Estill, but legitimated by a statute of the State (then territory) of A ‘ 
of which Samuel and William Estill were at the time residents, passed Og 4 
ber 27th, 1835, and entitled “an Act to legitimatize the son of Sumuel Easily? 
For a copy of the said statute in full, see the report of this case in 9 
Annual. 

The question now ieciiitan for our decision is, whether the statute in 
tion had an extra territorial effect, and enabled William Estill to in 
the legitimate son of Samuel Estill, the property left by the latter in 
ana. The solution of this question appertains to a distinction (which has 
recognized by various decisions of the Supreme Court of Louisiana) of § 
tutes real and statutes personal. The leading case on this subject is & 
His Creditors, 5 N. S., in which it was decided, that the genera] law of 
nia, which renders property acquired during marriage, the property of 
husband, is a real statute, which did not follow a couple, who had contra 
marriage in Virginia, into the State of Louisiana, where they resided t 
years, and where the wife died ; but that property acquired in Louisiana 
their removal thither, entered into the matrimonial partnership of our 
and on the dissolution of the marriage, belonged one-half to the wife’s heim. 
And in the case of Banna v. Alpuente, 6 N. S. (the same Judge, Porter, who 
had, in the case of Saul, reviewed all the authorities, being the organ of 3 
court,) it was decided that the laws of the domicil of origin, govern the 
and condition, into whatever country the party removes; in other words, 
such laws are personal statutes. And those two decisions are in 
with the definition by Chief Justice Eustis, of the real and personal 
in the case of the Augusta Insurance Company v. Morton, in 8 An. ! 
“Those laws are real,” says the learned Judge, “in contradistinction tof 
sonal statutes, which regulate aeny property, without reference to the & 
dition or capacity of its possessor.” There are some expressions of Ju 























































Strawbridge, in the case of Brosnaham v. Turner, 16 L. R. 489, which 
relied upon by plaintiffs’ counsel, and which are scarcely consistent with 
definition. But the decision in Brosnaham v. Turner, turned upon a tots 
different point, the validity of a Sheriff’s sale. The remarks in Brosnaham 
Turner, as to the incapacity of the testamentary heirs of Villarude to inhe 
in Louisiana, under a will probated under the authority of a statute of Fi 

rida, are at best but obiter dicta, and besides refer to a very different state 

facts from that presented in this case. Here, an infant, or minor, son 
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of Arkansas, born out of wedlock, was, by an Act of the Legislature 
s country of his domicil, legitimated, or put upon the same footing as if 


, . had been married at the time of his birth. 

\ It.is admitted of record, that William Zetill, then a small child, Octéber 
“97, 1885, resided with his natural father, Samuel Estill, in Arkansas, who 

then a citizen of Arkansas, and resided in Arkansas, and that both of 
‘them resided therein for several years before 1835, and also continued to re- 
in Arkansas until some time between 1837 and 1841.” ArRansas was 
then the bona fide domicil of the Zstills, at the time of the passage of the 
a, of the Legislature in question. William was, by law, the legitimate son 
i of Samuel i in Arkansas. Can it be said, that he lost his status by crossing 
<< the State line into the frontier parish of Carroll, some years afterwards? We 
ay think not. The heritable quality of legitimacy which he had received from 
: the Legislature of the State of his residence, accompanied him, when he 
changed his domicil. 

The error of the judgment appealed from, consists in regarding William 
Zatill as illegitimate, at the time of his father’s death. But he was not so. 
‘The original taint of illegitimacy had been removed by the Act of the Legis- 
lature. Legitimacy and illegitimacy are the result of positive laws, which 
differ very materially in different countries. To illustrate this idea, suppose 
‘William Estill had been born in Louisiana, and, that after his birth, his father 
and mother had got married in Louisiana, and subsequently to their mar- 
riage, removed with their child to Arkansas. Their marriage after his birth, 

would have legitimated their offspring by the law of their domicil; yet, by 
ay Jaw of Arkansas, a subsequent marriage would not have produced that 
effect. Nevertheless, the status of legitimacy being acquired in Louisiana, 
‘would have accompanied him into Arkansas. There are many precedents, in 
‘the legislation of various States of this Union, of legitimation by Act of the 
Legislature, and particularly in Louisiana. This seems identical with the legi- 
timation per rescriptum principis of the Roman law. 

- Voet, Commentarius ad Pandectas, lib. 25, tit. 7, sections 4 and 13. 

If it be true that a general law of the place of domicil, changing the status 
of its citizens:according to circumstances, is a personal statute, accompanying 
the party to every other country, provided the circumstances which operate 
such change, have occurred before the change of domicil, which we consider 
to be the doctrine settled in Louisiana; a fortiori, is a special law, removing 
a disability from a particular citizen by name, such a statute? The constitu- 
tional power of the Legislature to enact such exceptional enabling statutes, 
was drawn directly in question, and ruled affirmatively, in the case of Pritch- 
ard vy. Citizens Bank, 8 L. R. 183. The maxim cited by Story, Conflict of 
Laws, § 51, from Boullenois, ‘‘ Habilis vel inhabilis in loco domicilii, est habilis 
vel inhabilis in omni loco,” must therefore be deemed law in Louisiana. 

And it is not correct to say, that the statute of Arkansas, to legitimate 
‘William Estill, (which is a personal statute) conflicted with the statute of 
distributions of Louisiana (which isa real statute); and consequently, as was 
held in Saul’s case, is overruled by the latter statute. By the Louisiana sta- 
tute of distributions, the legitimate son inherits in preference to the broth- 
ers and sisters of the deceased. By the effect of the statute of Arkansas, 
William Estill was the legitimate son of Samuel Estill. Upon the demise of 
Samuel Estill in Louisiana, in 1849, fourteen years after that statute, William 
Estill, as his legitimate son, was his heir, by the law of Louisiana. 







. 


SEG ae My nd Re aes ee ee, eee Co eS aa ere “Ss 


Oo ——, 



























SUPREME COURT OF LOUISIANA, 


In confirmation of this view of the subject, we may quote thé 
the High Court of Errors and Appeals of Mississippi, in the case of Si 
Kelly, 28 Mississippi Reports, 170: “It is a well settled principle, th 
status or condition, as to the legitimacy, must be determined by 
the law of the country where such status or condition had its origin.” 

Judgment of the District Court reversed; and judgment for ¢ 
with costs in both courts. 


Sporrorp, J. It was competent for the Legislature of Arkansas, the 
cil of his origin, to fix the status of William Estill. 
In substance and effect, that Legislature gave him the status of a legit 
son of Samuel Estill. ; _ 
The Arkansas statute, legitimating William Estill, was a personal stat 
Therefore, the status of a legitimate son of Samuel Estill, would accompas 
William Estill into whatever country he might go. be pins 
He came hither with the status. He inherited, by our law, from his 
Samuel Estill, because he was to all intents and purposes, a legitimate gp 
having become so by the law of the domicil of his origin, and not in fraad 
our law, nor in violation of its policy. | 

I, therefore, concur in the opinion and judgment of Mr. Justice Bu 

Merrick, C. J., dissenting. I find myself unable to concur in the 
of the majority of the court. ° 

The difficulty in my mind, arises from the facts admitted by the 
which it appears that Samuel Estill was never married to Mary 
mother of William Estill ; that she had been previously married to one 
ard Burnett, by whom she had two children; that after the death of 
she conceived and gave birth to William Estill ; and that after the birth of — 
William Estill, she married Edward House, by whom she had six — 
the defendants in this suit. 

It does not appear whether the Act of the Legislature of Arkansas. 
passed before or after the marriage of Mary Coleman with Edward Ho 
The term infant used in the statute, means one under the age of twenty-one 
years. The Legislature of that State, without doubt, had power to — 
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William Estill to inherit from his acknowleged father, all effects si 
within its boundaries. 

The statute must have as much effect, and no more, as a general law of ti 
State would have, wherein it should be declared that all natural ¢ 
born or resident in the State of Arkansas, should be considered 
mate and inherit from their fathers, the same as if born in wedlock. ¥ 
we to allow such an act to have any extra-territorial effect, we should allow 
another State to provide a new class of heirs for immovables and successions 
in Louisiana. 

It is true, that foreign jurists class statutes in regard to legitimacy or 
timacy, as personal. But on principle, it seems to me, that such statutes 
should have effect only when they cure some want of formality in regand to 
the marriage of persons who have really lived together as husband and be. 
and not where, at most, they create a purely fictitious status, 

And the law in regard to legitimacy, does not appear to be extended b 
civilians, to any case except where there has been a marriage. The 
Pater est quem juste nuptie demonstrant. Story says, that this maxim istrye — 
only in a limited sense in the civil law. In applying it, he says: “They, the — 
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therefore hold, that if by the law of a country, (as Scotland,) a man = 
; i becomes legitimate by a subsequent marriage of his parents, , 
os to be deemed legitimate everywhere.” Story, § 93, 94 and 105. 
: ) Bat in England, a contrary doctrine prevails, and it has been held, that “ A 
_ ghild born in Scotland, of unmarried parents, domiciled in that country, and 
rds intermarry there, is not by such marriage rendered capable 
of inheriting lands in England.” Doe v. Vardeli, 5 Barnwell & Cress., 11 
Law Rep. 266. q 
The doctrine of the civil law ought to be enforced doubtless, in those cases 
our own statute recognizes a mode of legitimation by acknowledgment 

by notarial act and subsequent marriage, (C. C. 219, Art. 1831, p. 86,) although 
the form in which it has been done in another State differs from our own. 
"In the case of Smith v. Kelly’s Heirs, 1 Cushman Mississippi Rep., 170, it 
Aa was held by the very able bench which then presided in the Supreme Court of 
es that State, that a child, illegitimate by the laws of South Carolina, where 
ra born and where his parents were subsequently married, could not inherit in 
‘Mississippi, althouga the child would have been legitimate ip Mississippi, had 
he been born and the subsequent marriage of his parents taken place in that 
State. 

In the case just cited, the maxim of the civil law was invoked, not to ad- 
init, but to exclude, the child from the inheritance, and as there was a mar- 
fiage of the parents of the child, at most it only proves that the principle of 
the civil law is admitted in Mississippi, to apply to those cases where there 
has been a marriage recognized by the laws of another State. 
~ But it seems to me, (conceding the statute to be personal,) it is against the 
policy of our law to enforce it to the exclusion of the heirs at law as regulated 
by the Civil Code. C. C. 882, 910, 224. Story Conflict Laws, 258. Saul v. 
His Oreditors, 5 N.S. 597. The right of declaring who shall inherit immov- 
ables, has always been considered as belonging to the State where they are 
situated, and I question much if the comity of nations has yet been carried to 
the extent proposed in this case. 

The Supreme Court of the United States says: “It is an acknowledged 
principle of law, that the title and disposition of real property is exclusively 
subject to the laws of the country where it is situated, which can alone pre- 
scribe the mode by which a title to it can pass from one person to another.” 
McCormick v. Sullivant, 10 Wheaton, 192. See also 2 Burrows, 1079; 2 
Peere Williams, 291; Marcenaro v. Mordella, 10 An. 

Savigny, one of the most liberal writers of the present day, and one who 
has carried the law of the domicil to a greater length than any other writer 
with whom I am acquainted, finds it necessary to place a limit to its applica- 
‘tion. In substance, he says, in order that a personal statute should be en- 
forced in another country, there should be something in common in the juris- 
é pradence of the two countries in respect to the statute so sought to be en- 
forced. 
_ ~~ He says, and I make a translation, though rough, yet nearly literal: “If a 
‘law relative to the personal condition (legal capacity) belongs to the absolute 
laws which, on account of their anomalous nature, lie outside of the common 
legal principles (Rechtsgemeinshaft) of independant States, the Judge does not 
‘apply the law of the domicil of ‘the ;-arty, but the local law of the country to 
‘which he belongs. 
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“ Where polygamy is allowed by law, he who is already married, 
city to take a second and a greater number of wives. The Judge ofa 
tian State would afford him no protection for this. In reference to this kit 
legal capacity, the law of the former and not the law of the domicil 
applied. \ 

“Where he to whom the law of his home denies a legal capacity as b 
heretic, wishes to acquire rights and undertake business in a country 
such a law in regard to heretics is rejected as immoral, and where perhap 
religion is the same as that of the so called heretic, the Judge should follows 
law of his own country, and not that of the domicil of the person. +o die) 

“Tf the law of one country declares Jews incapable of acquiring real eat ' 
it binds foreign as well as resident Jews. The resident Jews, however, are ng 
prevented thereby from acquiring land in another country which has no such’ 
law. In both these cases the law of the domicil of the person does not app v 

“The same may be said of the civil death of the French and Russian b 
The magistrate of a State where the institution of the civil death is not adopts a 
will not make any application of it, nor observe the law of the domicil, 9% 

“The like rule prevails where the status of a negro slave is questioned ing’ 
country where the institution of slavery is not recognized.” Savigny, G a 
Ed., Berlin, 8 vol., Sec. 365, Art. 1, 2,4, 6 and 7, p. 160, 165. 0 

The principle recognized by Savigny, that personal statutes are only enforted’ 
where there is something found in common with them in the general laws A 
the country where they are sought to be enforced, has occurred to Mr. 
in his works on contracts. He says: “In regard to the first class, it is 
that wherever the incapacitated person goes, he carries his incapacity wit) 
him: but this is perhaps not because his incapacity was created by a law of 
the home from which he came, for it was only recognized by that law; and 

being recognized by every other law, he finds himself under the same i 
city in every State, because he finds a similar law everywhere in force, re 
this law may well be called a law of nature; that is a law created by the 
preme Creator of, and law-giver for human nature, and as wide in its scope a 
operation as that nature.” 2 Parsons on Contracts, 85. — 

A brief analysis of the statute in question, I think, will render it very far 
from clear that it is not a real instead of personal statute. The title of the act 
in common law countries, as I understand, is no part of the Act. 1 Wm. 

R., 95. We must therefore look to the body of the Act to see what it meats” 

It enacts that William Estill, the infant son of Samuel Estill, be made his” 
legal heir and representive in as complete a manner as though he had been ” 
such from his birth. The maxim of the common law is Nemo est haeres viven 

tis. Hence the Legislature of Arkansas did not intend to perform a legal im?” 
possibility when it declared that William Estill was the heir and representa- 
tive of Samuel Estill, then living; it rather looked to his estate and provided 

a person who should inherit after his death his lands as heir, and succeed to 

his personal effects as his legal representative, than attempted to create a pre 

sent personal relationship between the two. 

In this view, the statute further provides that, “He (said William) shall be 
capable of inheriting the estate of said Samuel Estill, in as full and completes 
manner as though said Samuel Estiil had been married to his mother at the 
time of his birth; and the said William shall be known and called by the *; 
name of William Estill.” 
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second section provides that the Act shall take effect from its passage. 
Act confers upon William the right of inheriting from Samuel Estill as 
-as he would have done if Samuel had been married to his mother, but it 
snot, I think, necessarily place William under the power and authority of 
or create any personal relationship between them. 
the principle contended for in this case be once admitted, it is difficult to 
where it will end. ‘ 
think because the statute of Arkansas has given William Estill the status 
? of heir of Samuel Estill, we are obliged to declare him such in Louisiana, by 
| 1 the same reason we should have been obliged to recognize him as heir, if the 
islature of Arkansas had declared him heir to the exclusion of the legiti- 
mate children of Samuel Estill, and he had had legitimate children, for he 
would have had the so called s¢atus of heir which would have been wanting in 
a the legitimate children. If the Legislature of Arkansas should designate a 
» 1 classof third persons or strangers to be the legitimate heirs of certain persons, 
would it not, by the same reasoning, be a personal statute, and would not the 
person declared heir have the status, and should we not be obliged to enforce 
it? If the statute of Arkansas should-authorize one person to adopt as his 
jsuch persons as he pleased, and provide that the persons so adopted 
should be coriSidered the heirs as fully as if born in wedlock, would it not also 
be as. much a personal statute as the one before us? Would we enforce it to 
the exclusion of the heirs under our own law ? 

Sappose Samuel Estill had had three illegitimate children by different 
mothers, and two legitimate children, and the Legislature of Arkansas had de- 
dared the three illegitimate children should be considered heirs, how would 
this effect the legitime in Louisiana of the two legitimate children ? 

Mhe child of the fourth wife of the Mohamedan, and the child perhaps of the 
thirtieth wife of the Mormon, have the status of legitimacy in their own coun- 
tries; would our courts give effect to that status should such heirs present 
themselves here? These questions (arising from extreme cases it is true) show 
the difficulties which environ the application of the principle to the extent ad- 
mitted by the majority of the court. 

And I can see no safe rule except to consider those only as legitimate chil- 
dren, whose parents have at some time lived together as husband and wife. 
Haeres et filius est quem nuptie demonstrant. The Civil Code designated what 
persons shall inherit, and when a person presents himself who has not the qua- 
lities required by our law, except in an absolute fiction created by the statute 
of another State, my present impression is, that we should look at the real 
facts of the case, and give the inheritance to those entitled under our own 
laws. 
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SUPREME COURT OF LOUISIANA, 


Goprrey Rupotrne, Captain of Ship Blanche, vr. Tae Crry or 
ORLEANS. 





Action to recover damages from defendant for alleged illegal conduct of the Board of 
ordering the ship to Fort Jackson, after her arrival in the city. By the Court: We think 
fault lies with the captain of the ship in proceeding to the city without first having been 
a health officer, and that he thereby took upon himself the risk of being compelled to 
Fort Jackson, particularly as the cholera had so recently shown itself on his ship, and there» * 
a case of ship fever among the emigrants. 

It will not be presumed on slight testimony that sworn officers have violated their duty in 

of discretion confided to them. Those who allege an illegal exercise of that discretion should be 

held to establish such allegation by conclusive proof. Yi 
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PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Goold & Stansbury, for plaintiff. Livingston, City Attorney, for appel 
lant. 

Merrick, C. J. This suit is brought to recover the sum of five thousand 
dollars damages, alleged to have been occasioned by the illegal order of the 
Board of Health of the city in ordering the British ship Blanche to return 
its freight and passengers from Slaughter House Point, near the city, to Fo 
Jackson, before being permitted to land at the city. 

It appears that the ship had a very large number of emigrants on board; . 
that nine had died, five of cholera, as was supposed, one after having i 
the bar at the mouth of the Mississippi, and that there were two sick a 
on board, one with the ship fever. 

The ship arrived at the South-West Pass the 18th of November, 1853, 
proceeded up the river to Fort Jackson, where she lay twenty-four hours, and neg 
health officer making his appearance, came up to Slaughter House Point. Dr. 
Hester, the boarding physician, with a scretary, Mr. Beecher, boarded the 
and finding that five deaths of cholera were reported on the log, and that the 
vessel was in a filthy condition, communicated the facts to the Board of Health, 
and the following order was made, to wit: 

“ Resolved, That Capt. Rudolphe, of the ship Blanche, be notified that under 
no pretext whatever will the said vessel, or her passengers, be allowed to land 
at any points within the limits of the city, but that he be ordered to return 
with his ship and passengers to either Fort St. Phillip or Jackson and fumigate 
the vessel, and on proper representations from the officers of this Board, at the 
Guventine grounds, at the above named Fort, he will be allowed to proceed to 
this city.” 

In pursuance of this order the captain proceeded with the ship to Fort Jack- 
son, and twelve or fifteen days were lost by this order before the ship com- 
menced unloading. 

The Judge of the District Court gave judgment in favor of the plaintiff for 
$1023, cost of towage and hands, and the defendant appealed. The plaintiff 
has not presented us with any written or oral argument.* But the charge con- 
tained in the petition is that the acts, above mentioned, of the Board of Health, 
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* The Reporter has been requested by the Chief Justice to state that after the opinion had been 
prepared in this case, a brief was filed by plaintiff’s counsel. It failed to change the conclusions 
which the court arrived, and the decision, as prepared, remained unchanged. Through inadvertence 
the above expression was suffered to remain. Justice to plaintiff’s counsel requires that this explan~ 
ation should accompany the report of the case. 
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P. SE iaistice to the ship Blanche were “ oppressive, illegal and unnecessary.” 


- the City Council of New Orleans; that the Mayor of said city was the Presi- 
dent of said Board, and that to the Board of Health was delegated the super- 
vision of vessels arriving at the said city, and other sanitary matters, and that 
the Mayor, Aldermen and inhabitants are responsible for the acts of said Board 
of Health.” 

It does not appear that any effort was used by the officers of the ship to pro- 
care the attendance of a health officer whilst the ship was lying at Fort Jack- 
gon, either by a communication on shore or with the agent of the ship at this 
city. It is proven that the ship lay at Fort Jackson twenty-four hours, and 

not having been boarded by a health officer, she was towed up to Slaughter 
House Point. 

We think that the fault lies with the captain of the ship in proceeding to the 
city without first having been visited by a health officer, and that he thereby 
took upon himself the risk of being compelled to return to Fort Jackson, par- 
ticularly as the cholera had so recently shown itself on his ship, and there was 
a case of ship fever among the emigrants. Dr. Hester, the boarding physician, 
had the reputation of being an able physician, and he was under the apprehen- 
sion that one of the cases of sickness on board would terminate in cholera. 
He was acting officially, and we do not think the uncertain testimony of two 
or three inexperienced men should be sufficient to invalidate his official acts. 
We have repeatedly said that we will not presume upon slight testimony that 
sworn officers have violated their duty in matters of discretion confided to 
them, and that those who allege an illegal exercise of that discretion should 
be held to establish such allegation by conclusive proof. Dubose v. Levee Com- 
missioners of Carroll, 11 An. 165; v. Police Jury of West Baton 
Rouge, ibid. 

Although it is shown that there was considerable excitement in the city, 
arising from the arrival of this ship with sickness on board, we see nothing to 
induce us to suppose that the order of the Board of Health, in reference to the 
Blanche, was not justified by the facts, and that they did not, as prudent guar- 
dians of the health, and having also in view the rights of the emigrants and 
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x the owners of the ship, exercise wisely the discretion vested in them by the 
a ordinances of the city of New Orleans. 

. This view of the case renders it unnecessary to examine the question whether 
a the city can be rendered responsible for the illegal acts of the Board of Health. 
. It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
f ment of the lower court be avoided and reversed, and that there be judgment 
it against the demand of the plaintiff, and in favor of the defendant, and that the 
i plaintiff pay the costs of both courts. 
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~ Plaintiff alleges “that the Board of Health was organized by an ordinance of New Ontzaxs, 
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SUPREME COURT OF LOUISIANA, 


Crry or New Orteans v. Toe Warpens or THE Cuurcn or Sr, 


A cemetery is an indispensable part of every city, or town, and wherever situated, must be a 
neighborhood of private property. Such cemetry is not a nuisance because it depreciates » 
marketable value of the property in its neighborhood. an 

The doctrine that the city of New Orleans has a right io violate a contract, and redress is tobe haa 
only in damages against the city, is as unsound as it is novel. The violation of a contract migy 
be, and very often is, the ground of an action sounding in damages against the Party who a 
violated the contract. But the claim in such a case is for the reparation of a wrong, and the 5 
opposite of a recognition of a right to violate a contract. ma | 


ad 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Livingston, City Attorney. Preaua, for defendants and appellants, 
Bucaanan, J. (Merrick, C. J., absent.) The Legislature of the State, by 
an Act approved the 16th March, 1848, (Session Acts, p. 81,) authorized the 
defendants, a religious corporation, to establish within the limits of the city of 
New Orleans, a cemetery for the burial of Roman Catholics; provided, 
the act, said cemetery be established at a distance of at least one mile from 
the bank of the river Mississippi, and provided the consent of the municips 
ty, in which the same may be located, be first obtained. rn 
Under the authority given them by this Act of the Legislature, the defen- 


dants purchased a piece of ground, measuring two arpents front, on the Bayou * 


St. John, by a depth of fourteen or sixteen arpents, the same being more tha 
a mile distant from the bank of the Mississippi; and on the 18th of Novem 
ber, 1850, the council of Municipalty No. Three, within which the ground is 
situated, gave its consent, by resolution, to the establishment of a cemetery by 
defendants, upon certain conditions therein expressed, on the said piece of 
ground ; and by another resolution, authorized the Mayor to sign all 
acts that the defendants might require, in order to carry into effect the resolu- 
tions of the council. 4 
On the 6th of December, 1850, a contract was passed by notarial act 
tween A. D. Crossman, Mayor of the city of New Orleans, and F. 
President of the Board of Wardens of the Church of St. Louis, reciting the 
above mentioned resolutions of the Council of Municipality No. Three, and 
containing reciprocal stipulations on the part of the two contracting parties, 
in conformity therewith. ae 
The present suit is brought by the eity of New Orleans, a corporation, 
which by the Consolidation Act of 1852, has succeeded to the Municipality 
No. Three, to enjoin the defendants from making use, as a cemetery, of the 
piece of ground on the Bayou St. John, acquired by them as aforesaid, 
authority from the Legislature, and mentioned in the resolutions and a 
contract of Municipality No. Three. a 
The reason alleged for the injunction prayed for, is that the present muni; 
cipal corporation has repealed, by resolution adopted the 4th December, 1854 
the ordinance passed by Municipality No. Three, on the 18th of November, 


1850, granting permission to the Church of St. Louis, to establish a cemetery — 


on the land purchased by them near the Bayou St.John. The petition alleges, 
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moreover, that said cemetery is, and will become a nuisance, and detrimental 
to the health of the city. 
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" he defendants answer: Ist. That they derive their authority to have and %#¥ ee 
use the land in question for a cemetery, from a statute of the State, which St. Loom Ouvncm 
‘eannot be invalidated or rendered inoperative by a city ordinance. 2d, That 

the cemetry is not a nuisance. And, 3d, That by the contract with the late 

‘Third Municipality, the defendants have a vested right, of which plaintiffs, as 

‘the other party to that contract, cannot deprive them without their consent. 

* On the trial of the cause, there was not a syllable of evidence to show that 

4 the cemetery in question is a nuisance. The only parol evidence offered by 

plaintiffs, is that of real estate brokers, who give their ‘opinions as to the influ- 

ence of a cemetery in depreciating the value of property belonging to certain 

proprietors in the neighborhood, being the same individuals who heretofore 

sued out an injunction, which was dissolved by judgment of this court last 

year. See the case of Musgrove et al. v. Cutholic Church of St. Louis, 10 

An. 481. 

We cannot perceive that the fact of Mr. Ramos’ or Mr. Blanc’s property 
being depreciated in a speculative point of view, by the neighborhood of a 
cemetery, affords a good reason for the city to prohibit the cemetery. It is 
very evident that, wherever located, the cemetery must be in the vicinity of 
private property, belonging to persons, who might be able to prove that the 
marketable value of their property is injuriously affected by such vicinity. 

But we deem it unnecessary to maintain by argument, that a cemetery is an 
indispensable part of every city or town. The case of the Brick Presbyterian 
Church v. The Mayor, 5 Cowan, where the corporation of New York shut up 
#'grave yard, after it had been in use for sixty years, which had been origi- 
nally opened with their permission, is no precedent at all for this proceeding, 
when, at most, only one or two interments have been made, since the permis- 
sion of the municipality was given. The other cases cited by plaintiffs’ coun- 
sel, are cases of an abatement of flagrant nuisances, proved to be such, by e 
acts of the municipal authorities, often very summary, but justified by the 
police powers vested in those authorities, for the protection of the public 
health and the safety of life and property. The existence of very extensive 
powers for such purposes in municipal corporations, has been too often recog- 
nized, to be now the subject of dispute. 

But the counsel of the city takes much higher ground for his client. He 
holds, that if the repeal of the ordinance of 18th of November, 1850, be not 
justified by the facts, and if it be even a manifest violation of a contract on 
the part of the city, yet the latter has the power to violate its contracts, and 
the defendants have no redress, except in an action for damages. The follow- 
ing is the language of the learned counsel : 

“The municipal corporation, acting within its corporate powers, can, as an 
individual, make and break contracts. If there is no justification under the 
powers conferred, then it can be made liable to pay such damages as would 
naturally dow from the breach of the contract. But the breach of the con- 
tract would put an end to the cemetery proposed to be established, and the 
Wardens would be compensated in the damages proved and awarded.” 

This is a doctrine as unsound as it is novel. The violation of a contract 
may be, and very often is, the ground of an action sounding in damages, 
against the party who has violated the contract. But the claim in such a 
case is for the reparation of a wrong; and the very opposite of a recognition 
of a right, to violate the contract. 
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New Ontmaxs ‘This is believed to be the first case of the violation of a contract being’ iti 
Br. Loos Onvncn a ground of action on the part of him who has violated it. Da 


SUPREME COURT OF LOUISIANA, 






Judgment reversed; and injunction dissolved, at costs of the plaintiff a 
appellee. 
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Tuomas J. Goopman & Son v. Wma. ALLEN at al.—Joun Carrots : 


T. J. Goopman & Son et al._—Lexincron Lire, Fire anp Maniyg 
Insurance Company v. Wm. ALLEN et al—Joun Carrow v, Lax - 
mneton Lire, Fire anp Marine Insurance Company—Moses Gregy- 
woop, Surety and Intervenor.—Consolidated Cases. 


The validity of an attachment cannot be drawn in question collaterally, except in cases where ~- 
is an entire want of citation. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Edwards and Bonford, for Greenwood, surety, intervenor and appellant, 
Mott & Fraser, for appellees. 

Vooruies, J. (Merrick, 0. J., absent.) This is the sequel of the coms 
dated cases decided in 6 and 8 nn 871 and 381. 

The object of the present suit is to determine the question in relation to the 
ownership of the property in controversy between the plaintiffs and George W. 
Hynson, as curator of the succession of the late John Carroll. 

The curator in his answer avers, in addition to his former averments, that 
the steamboat New Hampshire never came into his possession; that he does 
not know where she is, but believes that she has been lost, worn out or destroy 
and that he has no means of producing said boat. 

Moses Greenwood intervened, and joined the curator in resisting the plaintifiy 
demand. He alleges that Carroll was the true owner of the boat, and that 
the attachments were wrongfully sued out against Allen et als., inasmuch a 
the same were based on claims for damages. To this the plaintiffs answered, 
that it was true Greenwood was interested in the event of the present suit, and 
that they had no objection to his intervention; but denied specially that Carroll 
ever was the owner of the steamer, and that whatever title he held was fietix 
tious and fraudulent, and made for the purpose of cheating and defrauding the 
plaintiffs ; and that the intervenor had no right to question the validity of = 
judgment against Allen et al. 

The decision in Gibson v. Foster, 2 An., 507, is conclusive that the ail 
of an attachment cannot be drawn into question collaterally, except in cases 
where there is an entire want of citation. This view of the law we think is® 
sufficient answer to the intervenor’s objection to the Judge’s charge to the jury 
that the nullity or illegality of the attachment could not avail him in this cas 
to defeat the plaintiffs’ recovery on the bond. " 

On the merits, the only question presented is one of fact. After a carefil 
consideration of all the circumstances disclosed by the record, we are not pre- 
pared to say that there is any error in the verdict rendered by the jury, @ 
whom the cause was submitted. Our conviction is, that the pretended judicial 
sale of the steamer to satisfy the pretended claims of Carroll and others, whs 
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device for the purpose of screening the property from the pursuit, of 
the creditors of the two Allens, the defendants in the original suits. Itdoes Ata. 
not appear to have effected any change in the relation which had previously 
existed between all the parties, who continued to remain on the boat. The 
iability of Greenwood, as surety of: Carroll’s bond, clearly resulted fram the 
fact that the plaintiffs had sought in vain the satisfaction of their judgment by 
. execution against the two Allens, their debtors, and the failure of the curator 
ya of Carroll's estate to surrender the steamer. 
It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 
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Daviy P. Witurams v. Srerppanre Cuyotarp anp Huspanp. . 
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The whole system of administration of minors’ estates in Louisiana is opposed to an anticipation of 
the means of the minor by purchasing property on credit for his account. 

Article 884 of the Code, which authorizes, under certain circumstances, the mortgage of a minor’s 
property, has reference to property which belongs to the minor at the time of the application of 
the tutor, and the convening of the family meeting; but a prospective mortgage of property 
which it is proposed to acquire, is not authorized by the Article. 

ic The tutor of the minor, defendant, had filed a petition, proposing an investment of funds of his 
ward, te the amount of three thousand five hundred dollars cash, and the advice of the family 
meeting and judgment of the court followed that proposition. But the tutor only invested one 
thousand dollars in cash, and created a debt for the remainder. By the Court: This variance 
would release the defendant from the obligation of paying the price of this purchase, even were 
it such as would have been legally binding on her, if made in accordance with the terms fixed by 
the family meeting. 

Code 341, 343, 348. 


2 eS 


PPEAL from the District Court, Ninth District, Parish of Concordia, Cooley, J. 
Stacy & Sparrow, for plaintiff. Shaw, for defendants and appellants. 

Bucuanan, J. In order to determine what limits, if any, exist to the authority 
of a tutor of a minor to purchase real estate for his ward, we must take all the 
provisions of the Code into consideration in a connected view. 

The Article 348 authorizes such purchase to be made by the tutor, upon an 
order of court, rendered on the advice of a family meeting. But the Article 348 
fequires the tutor not to encroach upon the capital of his ward, except in one 
ease, which is, the insufficiency of the minor’s revenue to procure him subsistence. 
Again, the Article 341 requires the tutor to make investments for his ward in 
one case, namely, where the revenues of the minor exceed his expenses. Under 
the second paragraph of that Article, if the tutor make such investment in the 
form of a loan, secured by mortgage, it seems that he can do so, without con- 
sulting a family meeting, or obtaining an order of court. But if the tutor should 
judge it more advisable, in the interest of his ward, to invest in the form of a 
porchase of real estate, rather than in that of a loan upon mortgage, the subse- 
quent Article 348 seems to authorize him to do so, but under restrictions, which 
are evidently intended as safeguards against an injudicious investment in this 
form. In one word, the whole system of administration of minor’s estates in 
Louisiana, is opposed to an anticipation of the means of the minor by purchas- 
ing property on credit for his account. Hall v. Woods, 4 An. 86; Darce v. 
Leaumont, 5 Rob. 286. 

The Article 384 of the Code prohibits the alienation or mortgage of the im- 
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movable estate of a minor, unless (on the representation of the tutor t 
for the interest of the minor that a sale or mortgage of that kind should’ 
made) a meeting of the family, duly assembled, shall declare that the sale 
mortgage is of absolute necessity, or of evident advantage to the minor, ” 
hold that this Article has reference to the property which already belongs to th the 
minor at the time of the application of the tutor and the convening of the f yo 
meeting, and that a prospective mortgage of property, which it is propo r 3 
acquire for the minor, is not authorized by the Article. a? 

In the case at bar, real estate has been purchased for minors on a ar 













a price which the evidence clearly demonstrates to have been exorbitant, or 
say the least, speculative. A prospective mortgage has been created, in 
contract of sale, for the security of the payment of the price. And in 
what seems entirely without warrant of law, and is not sanctioned by the 
meeting, the same contract makes the minors partners with a third party, 
vendor, in the cultivation of a eotton plantation. The defendant, who was one 
of the minors in whose name this threefold contract of purchase, mortgage ap 
partnership has been made, is not bound by it. Apart from its manifold illegal. 
ties, it was most evidently injurious as to her. . 

The evidence shows that the tutor of defendant had under his admini : 
for many years before this purchase, a cotton plantation, inherited by defendant 
from her father, which yielded an average crop of eight hundred bales of cot 
annually, that her tutor has never rendered her any account. Under this evi 
the tutor should have had in hand, belonging to the defendant, at the time of 
purchase, in 1848, a sum very largely exceeding the whole price of the undi 
half of the plaintiff’s plantation thus purchased. It was the tutor’s duty to have 
invested this fund for defendant, instead of involving her in debt ; and it was{ 
duty of the under tutor, and of the family meeting, to have required him to do 80, 

Thus far we have examined the binding effect of this purchase upon the ¢ 
fendant, with reference to the general authority of the tutor and family meeting 
under Article 348 of the Civil Code. We have done so because of the import 
ance, as precedents, of all decisions of this court upon the form and effect of 
acts done in the administration of minors’ estates. But in strictness we 
not required to go into the general question upon this occasion. For the evidence 
shows the purchase of real estate, made by E. G. Howell, as tutor of defendant, 
from the plaintiff, on the 9th September, 1848, was not made upon the terms 
and conditions authorized by the Judge, on the advice of the family meeting. . 

In his petition presented to the District Court, and filed the 9th September, 
1848, the tutor represents that his wards are in the receipt of a consid 
sum of yearly income from their estates in the parish of Concordia; that 
P. Williams has a cotton plantation in said parish, of which he is willing to sell the 
undivided half, at the rate of thirty dollars per acre, upon the following terms: 
$3500 cash, of which $1000 to be paid to the vendor, and $2500 to be paid the 
Mechanics’ and Traders’ Bank, upon a mortgage held by said bank, etc. That 
petitioner believes it to be for the interest and evident advantage of the minor 
to purchase of Mr. Williams the half of his plantation on the terms specified, 
but as petitioner is not permitted to invest the funds of his wards without the 
advice of a family meeting, he prays that a family meeting be convened to give 
their advice, and that he be authorized to make said purchase in behalf of said 
minors, upon the terms and conditions herein set forth. 
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F "On the same day, 9th September, 1848, the Clerk of the District Court orders — 
g family meeting to be convened, touching the matters contained in the  Cnorann. 
& 






“On the same day the family meeting is held before the Parish Recorder, 
and_ “having carefully deliberated upon the propositiors contained in said 
petition, advise that said tutor make the purchase, as prayed for in his said 
| petition. 
; On the same day, the proceedings of the family meeting are homologated by 
the Clerk of the court, and the tutor authorized to make the purchase upon the 
terms and conditions set forth in the petition. 

And finally, on the same day, 9th September, 1848, the plaintiff, by act passed 
before the Parish Recorder, sells to the minors, Stephanie Minor and Lucy 
Howell, represented by their tutor, the undivided half of his plantation, on the 
following terms and conditions: one thousand dollars in cash, six thousand five 
hundred and sixty-seven dollars and eleven cents in the assumption of a mort- 
gage debt due by the vendor, to the Mechanics’ and Traders’ Bank, which the 
said Howell, tutor, binds himself to pay and discharge whenever thereto required 
by said Bank, etc. 

From this recapitulation of the proceedings, it is very evident that the tutor’s 
petition to the court proposed an investment of funds of his wards in hand to 
the amount of three thousand five hundred dollars cash, and that the advice of 
the family meeting and the judgment of court followed that proposition. Yet 
the whole amount of funds of the minors invested was only one thousand dol- 
lars, and a debt was created for the remainder. 

This variance would ‘release the defendant from the obligation of paying 
the price of this purchase, even were it such as would have been legally 
binding upon her, if made in accordance with the terms fixed by the family 
meeting. 

The evidence shows that four thousand one hundred and ninety-two dol- 
lars were paid by the minors, or for them, on account of the. price of this 
illegal purchase; one-half of which by defendant. We are of opinion that 
her claim in reconvention for a restitution of this price from plaintiff is well 
founded. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, that there be judgment against plaintiff, annulling, so far as the de- 
fendant is concerned, the sale of real estate of the 9th September, 1848, by 
plaintiff to the minors Stephanie Minor and Lucy Howell, by act before A. C. 
Hunter, Recorder of the parish of Concordia; and that defendant recover of 
plaintiff two thousand and ninety-six dollars, with interest from the 1st May, 
1854, until paid, and costs of both courts. 
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SUPREME COURT OF LOUISIANA, 


W. E. & J. C. Detaviens v. F. A. Wittiamson, a 


The digging of ditches far the purpose of draining water from an adjoining property, the 
trees, and the occasional cutting of wood on uncultivated land, are acts which do not r 
partake of the character of detention, or intended occupancy. 

The possession of a front tract of land held under a different title, as a distinct and a 
perty, cannot be considered as extending to a tract claimed under an alleged title , 4 
United States, and subject to a reservation in favor of a third person. 


on 


By 


1 ee 
PPEAL from the District Court, Fifth Judicial District, parish of Aun : 
tion, Cole, J. Roman, for plaintiffs. J. 0. & A. Beatty, for defi 
and appellant. 

Lea, J. These suits which have been consolidated as involving the same 
issue, are in the nature of possessory actions, accompanied by claims for dan. 
ages for trespass. 

Notwithstanding the verdicts of two juries in favor of plaintiffs, we find the 
testimony in support of the plaintiffs’ claims, assuming it to be true, w 
insufficient to support a possessory action. The acts of possession relied up 
by the plaintiffs, cannot be considered as amounting to such a corporeal dete 
tion of the property claimed, as might serve as a basis of a neon ll 


ae 





possession. The digging of ditches for the purpose of draining the water 

an adjoining property, the felling of trees, and the occasional cutting of we 

on uncultivated land, are acts which do not necessarily partake of the 

ter of detention, or of intended occupation. The only acts of this cna 
disclosed by the evidence, are such as were exercised by the defendast ay 
self, such as clearing a portion of the ground from which his employee appeg 
to have been driven by acts which were sufficiently menacing to put him 
bodily fear, and to effect, at least a temporary dispossession of the a 


Moreover, the petitions do not allege, nor does the evidence disclose, the 
of the alleged usurpation by the defendant, so as to enable the court or ju 
to determine the limits of the property claimed by plaintiffs. As in the case 
of Kitridge v. Hebert, we think there was no actual possession by the Plain- 
tiff of the portion claimed as forming a part of the back concession, and 
the possession of the front tract, held under a different title as a distinct 
separate property, cannot be considered as “ extending to a tract claimed une 
der an alleged title from the United States, and held subject to the reservation 
in favor of De Deva’s claim.” See Civil Code, Article 3400. Kitridge v. He. 
dert, 9 An. 154. 5 An, 594. 12 Martin, 17. nt 
It is ordered, that the judgments appealed from be reversed; and thatin 
the consolidated cases of W. E. Delavigne v. F. A. Williamson, and J. 0. 
Delavigne v. F. A. Williamson, there be judgment for defendants ; the plain- 
tiffs and appellees paying costs in both courts. 
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Crry or New Orteans v. Mrs. A. Lesseps. 





Mithough the Act of the Legislature has not declared that the delivery of the tax roll should have 
the force and effect of a final judgment, yet a party who has not made an effort to have the er- 
rors corrected, in the manner indicated by the Act, and seeks te go behind the assessment roll, 
should show some valid reason why he did not make an attempt to have it cerrected, while it 
was subject to correction ; and, moreover, not only show that there has been an error made to 
his prejudice, but also show the precise t he is entitled to have deducted on t of 


meh error. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Heistand & Levy, for plaintiffs. Seghers, for defendant and appellant. 

Merrick, C. J.* If it be admitted that a party who has made no objection 
to the assessment roll, previous to its homologation, can show gross error in it, 
when sued for his taxes, it by no means follows that the tax roll should not 
have the same force against him as any other obligation, and that when he 
alleges errors, he should be held to show those of a grave character, and es- 
tablish them by conclusive proof. 

“In this case, there is no proof that the sixteen negroes which were removed 
from the city, are the only ones belonging to the defendant; neither is there 
any testimony to show the amount that the assessment should be reduced, 
where the property is alleged to be rural. The assessment roll is, by law, de- 
livered on the first Monday of October of each year, by the Board of Asses- 
sors, to the Recorder of the district in which the property is situated. Due 
publication is then made of this fact, and for thirty days thereafter any person 
aggrieved by the assessment may make an appeal in writing, stating particular- 
ly the correction desired. The Recorder, Justice or Parish Recorder there- 
upon, has the power to correct any errors and reduce the amount of the assess- 
ment, upon notifying and conferring with the Assessor. Acts 1850, p. 186. 
Acts 1855, pp. 511, 510. After the expiration of the thirty days publica- 
tion, the assessment roll is delivered, and it is no longer in the power of the 
tax payers to cause corrections to be made. Besides the privilege of giving in 
the property under oath, the Legislature has, therefore, provided for the tax 
payer, a ready and convenient mode for the correction of errors in the assess- 
ment of taxes, and if parties, who have property within the district where the 
assessment is made, do not choose to attend at the proper office, in order to 
have the errors corrected, they can hardly expect the courts to be more vigi- 
lant to protect their rights, than they have shown themselves. 

Vigillantibus et non dormientibus jura subveniunt. 

Although the Act of the Legislature has not declared that the delivery of 
uit the tax roll shall have the force and effect of a final judgment, yet, we think, 
~) | that a party, who has not made an effort to have the errors corrected before 

i} the Recorder, and who would go behind the assessment roll, should show 

i some valid reason why he did not make an attempt to have it corrected, while 
it it was subject to correction; and, moreover, not only show that there has been 
r an error made to his prejudice, bilt also show the precise amount he is entitled 
» | to have deducted on account of such error, Where tax payers are unwilling 
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*In the City 4 Orleans v. Poule, the same questions were involved and decided as in this 
tase, in April, 1856. 
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New _ and neglect to attend to the correction of the tax roll in the districts whe 


SUPREME COURT OF LOUISIANA, 


they hold property in the city, the presumption is, that they are indi 
the valuation of their property, as well as to the quantity which may 
sessed in such district in their names. Prima facie, it is an assent to, a 
quiescence in the tax roll as delivered. my? 
The defendant, in this case, has failed to show that she made any effort ‘ 
through her husband, or otherwise to have the tax roll corrected; that she 
had not sixteen other negroes, besides those sent to Mr. Soulé’s p 
and has failed to prove the amount which should be deducted on accountegf 
the alleged rural property; she is, therefore, without defence to this action, 
Judgment affirmed. 
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Cuartes H. Wess v. Tempte S. Coons. 


Sale under 7. fa. set aside for want of valid writ and notice. 

It is where the purchaser is evicted on the ground that the thing adjudged to him belongs to 

Etanother person than the party in whose hands it was taken, that he is left to his recourse for 
reimbnrsement against the seized debtor aud seizing creditor. But where the seized debtor him- 
self seeks to rescind the sale on account of informality, equity requires that he should make the 
bona fide purchaser whole before he evicts him. as 

Cc. P. Til. 


PPEAL from the District Court, Tenth District, parish of Madison, Far- 
rar, J. Wallace, for plaintiff and appellant. Harrison and Dubos, for 
defendant. : . 

Voornies, J. The defendant is appellant from a judgment setting asideas 
informal, the sale of a tract of land alleged to have been made to him by the 
Sheriff, under writs of jiert facias against the plaintiff. 

The following facts are disclosed by the record: The firms of Peet é 
Sims and A. F. Dunbar & Co., recovered, respectively, judgments against 
Webb, the appellee, on which writs of jieri facias were issued on the 19th of 
January, 1849. The writs thus issued, were returned by the Sheriff on the 
16th of March, 1849, and on the next day, alias writs were issued. On the 
23d of March, a notice of seizure, dated the 14th of the same month, was 
served by the Sheriff on the appellee. On the 28th of April following, Eliza 
Jane Webb, the appellee’s wife, instituted an action against the seizing credi- 
tors to set aside the seizure, on the ground that the property belonged to her 
and not to the seized debtor; and also claimed the sum of $200 as damages. 
Thereupon, she prayed for judgment in her favor against them, and that the 
Sheriff should be notified of her demand. Although she did not pray for an 
injunction, and none was granted for aught that appears to the contrary, yet 
the execution of the writs, it would seem, was suspended until the final termi — 
nation of her suit, which resulted in a judgment rendered by our predeces- 
sors, against her. See 7 An. 9% On the 8th of June, 1852, the Sheriff re 
turned the writs. His return shows, that the property was advertised for sale 
by him pursuant to a notice of seizure, which he certifies to have been given 
to the appellee by his predecessor, on the 28d of November, 1849. The only 
return on either of the writs, which may be ascribed to the former Sheriff, is 
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as follows, viz: “ Received on the 17th day of March, 1849.” The next sen- 
tence is in these words: “On the 24th of March, 1852, I advertised all of the 
described in the within notice of seizure.” The property was adju- 
dicated to the appellant on the first Saturday in June, 1852, at twelve months’ 
credit, for the price of $200.” 
It is urged by the appellant, that the date of the notice of seizure is erro- 
neously set forth in the Sheriff’s return; that instead of the 23d of Novem- 
ber, it should have been the 23d of March, 1849. We consider this objection 
inadmissible, inasmuch as it was competent for the Sheriff to amend his return, 
at any time, so as to make it conformable to truth. Had he been required by 
the appellant, we have no reason to doubt, that such an amendment would 
have been made by him. But, be this as it may, the améndment appears to 
us to be immaterial, as the notice of seizure of the 23d of March, could only 
apply to the first writs which had been issued in those cases; so that it would 
seem there was was neither seizure, nor notice of seizure, under a valid writ. 
For this reason, we do not think the District Judge erred in setting aside the 
sale. Nor do we think he erred in requiring the plaintiff to repay the pur- 
chase money advanced by Coons, and which went to pay his debts. It is 
where the purchaser is evicted on the ground, that the thing adjudged to him 
belongs to another person than the party in whose hands it was taken, that he 
is left to his recourse for reimbursement against the seized debtor and the 
seized creditor. C. P. 711. Where the seized debtor himself seeks to rescind 
the sale on account of informality, equity requires that he should make the 
bona fide purchaser whole, before he evicts him. 6 An. 581. The judgment 
requires amendment in this respect. 

It is therefore ordered and decreed, that the judgment of the District Court 
be so amended, as that no writ of possession or execution shall issue in favor 
of the plaintiff, and the said judgment shall be without effect until the plain- 
tiff shall tender to the defendant, or deposit in court for him, the sum of two 
hundred dollars, with five per cent. interest from the date of its payment by 
defendant. It is further ordered, that in other respects, the judgment be af- 
firmed ; the costs of appeal to be paid by the plaintiff and appellee. 





PowrcnarTraIn Rartroap Company v. Toe New Or.eans anp Carrotut- 
tow Bartroap Company aNnp Lake PontcuarrraIn Rartway Company. 


-The Pontchartrain Railroad Company was incorporated in 1830, with the exclusive privilege of 
“constructing and using a railroad, or railway, leading to and from the city of New Orleans, its 
faubourgs, and the incorporated limits thereof, to and from Lake Pontchartrain,” etc. In 1883 
the New Orleans and Carrollton Railroad Company was incorporated for the construction of a 
failroad from New Orleans to Carroliton. In 1840 the Jefferson and Lake Pontchartrain Railway 
Company was incorporated for the construction of a railroad from Carrollton to Lake Pontchar- 
train. The two last named companies entered into an arrangement by which “through” trains 
were run from New Orleans to the Lake. The first named company (the plaintiffs) sued out an 
injunction against the defendants, and asked for damages, because of the alleged violation of the 
exclusive privilege granted to plaintiffs. By the Court: A railroad from New Orleans direct to 
the terminus of the Jefferson and Lake Pontchartrain Railroad at the Lake would have been an 
infringement of the privileges granted to the plainfiffs by the act of incorporation. Does the 
cennection of the two points, by means of the union of two roads by a circuitous route, change 
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Carroizton R. R. 


SUPREME COURT OF LOUISIANA, 


the character of the Act. Here we think a distinction must be taken. If the object o 
companies was, in good faith, to accommodate different lines of travel and trade, and 
gross the same travel and trade which would naturally pass over plaintiff’s road, it 
less be lawful, although occasionally a person might use first one road and then the other to 
at the lake or city. For it is not so much the motives of the traveling public with which we 
to do as it is the motives of the two companies. But if the union of the two roads was ma 
the purpose of transporting freight or passengers to and from the prohibited points, it ig 
to see on what ground the Act can be maintained. The Legislature could no more grant ie 
power to two or more companies than it could grant the same to one. q 
Neither of the Acts incorporating defendants is unconstitutional in itself, because their roads wereéi 

within the prohibited points. But the moment they, by their union, connect these points by rally ; 

road, their act becomes unconstitutional (so far as it concerns the direct travel between the 

points) as much so as would have been a single Act of incorporation and railroad for the 1 
purpose. 
















“x 
PPEAL from the Second District Court of New Orleans, Zea, J. Z 


Eustis and Goold & Stansbury, for plaintiffs. Benjamin, Bradford & 
Finney, for defendants and appellants. 

Merrick, ©. J. The Pontchartrain Railroad Company was incorporated by: + 
an Act of the Legislature, approved January 30th, 1830. It was, therefore, 
one of the earliest of the raiiroad experiments, which have since contributed 
so largely to develop the resources and increase the wealth of the United 
States. 

The fifth section of the Act is in these words, viz: 

“Be it further enacted, that the said corporation is hereby invested with all 
the rights and powers necessary for the construction and repair of a railroad 
from the city of New Orleans to some suitable point on Lake Pontchartrain, or 
bayou or other stream leading to said lake, not exceeding ninety feet wide 
with as many sets of tracks as said company may deem proper; and they and 
their agents may enter upon, use and excavate any land which may be wanted 
for the site of said road, or the erection of warehouses or other works neces. 
sary or useful to said road, or for any other purpose necessary or useful in the) 
construction or repair of said road or its works. And it is stipulated and 

ed, that for and during twenty-five years from the passage of this Act the- 
said corporation shall have the exclusive right and privilege of constructing 
and using a railroad or railway leading to and from the city of New Orleans, 
its faubourgs, and the incorporated limits thereof, to and from the Lake Pont- 
chartrain; and during that period no other body corporate, or person or per- 
sons, shall make any similar road for the transportation of property between 
said city, its faubourgs, and the incorporated limits thereof, and said lake, or 
be invested with any similar privileges. And it shall and may be lawful for 
the said corporation to continue and extend the said railroad to any point 
within the said city of New Orleans, with the like rights and privileges; pro 
vided always, that said railroad be so constructed and made as not to prevent, 
the use of or travelling in the streets; and provided also, that the said railroad 
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shall not pass through any of the streets of said city without the consent of | 
the Mayor, Aldermen and inhabitants of the city of New Orleans being first. 
had and obtained. And if the said railroad shall not be commenced in two 
years from the passage of this Act, and shall not be finished in five years there 
from, then this Act shall be null and void.” * 

The phraseology of this section is somewhat remarkable. The Legislature _ 
assumes at once the character of a contracting party-as well as a lawgiver. It. 
says: “ And it is stipulated and agreed (not enacted) that for and during the , 
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space of twenty-five years from the passage of this Act said corporation shall meena “eae 
have the exclusive right and privilege of constructing and using a railroad or CannouurowR. R. 


‘yailway leading to and from the city of New Orleans, its faubourgs, and the in- 
corporated limits thereof, to and from Lake Pontchartrain.” 

_ In 1888 the New Orleans and Carrollton Railroad Company was incorporated 
with “all the powers necessary for the construction and repair of a railroad 
from some point in the suburb St. Mary, through Nayades street to its termi- 
nation in Livaudais, and from thence to a street named First street, on a plan 
made of the plantation formerly belonging to Barthelmy Macarty, and which 
plan is deposited in the office of Greenbury R. Stringer, and thence through 
said street to the river Mississippi.” Hence it is seen that the termini of this 
road were one within the city, the other on the Mississippi river at Carrollton. 
No one pretends that this road in any manner interfered with the exclusive 
franchise previously granted to the plaintiff. 

In 1840 the Legislature incorporated the Jefferson and Lake Pontchartrain 

* Railway Company, with power to construct a railroad from Carrollton to some 
suitable point on Lake Pontchartrain, or bayou or other stream leading to the 
lake, with as many sets of tracks as might be deemed proper by the company. 

Tt must be conceded that this second road connecting the Mississippi river 
and the town of Carrollton with the lake is no violation of the charter of the 
plaintiffs. It had its termination on the river, some miles above New Orleans, 
and the termination on the lake was, we suppose, about three miles from that 
of the plaintiffs’ road. 

The Jefferson and Lake Pontchartrain Railway was not completed until the 
14th day of April, 1853, when the company commenced running the cars. The 
stock of this company is principally owned by the New Orleans and Carrollton 
Railroad Company, and the road was built with money furnished by the latter. 
Indeed the several directors of the Jefferson and Lake Pontchartrain Railway 
Company are also directors of the New Orleans and Carrollton Railroad Com- 
pany, and the principal officers of the two companies, viz: the President, Sec- 
retary and Chief Engineer, are the same; the other engineers and subordinate 
officers being different in the two companies, and the books of account and 
pay-rolls of the two companies are kept distinct. 7 

We attach, however, no importance to the fact that the companies have the 
same officers and directors, and sustain the relationship which they do to each 
other. We shall treat them, for the purpose of this controversy, as two dis- 
tinct bodies. 

On the 29th day of March, 1853, the two companies entered into an arrange- 
ment, by which they contracted with each other for the privilege of running 
“through” trains over both railroads, and regulating the amount to be paid by 
each company therefor. ° 

On the 29th of June, 1853, the wharf at the lake-end of the Jefferson and 
Lake Pontchartrain Railroad having been completed, a tariff of charges for the 
transportation of passengers and freight to and from Tivoli Circle, in the city 
of New Orleans, and Lake Pontchartrain, was adopted for both companies and 
published. Notice was likewise given of the manner by which a connection 
was formed with the coast steamers, Creole and California, for the transporta- 
tion of passengers across the lake and to and from the coast, and the public 
were informed that the boats would leave on the arrival of the trains one hour 
in advance of the usual hours of the Pontchartrain Railroad, from which point 

the same boats would leave as heretofore. 
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Cannottton R. R. defendants from transporting passengers and property to and from the 













SUPREME COURT OF LOUISIANA, 
The present action was instituted on the 4th of June, 1858, to restrain 





and to recover five thousand dollars for each month until the termination of 
this suit. es 

The judgment of the lower court decreed the injunction prayed ft 
awarded to the plaintiff $12,000 damages. 

The defendants appealed. 

The difficulty of the case lies in the fact that the New Orleans and © 
Railroad Company and the Jefferson and Lake Pontchartrain Railroad 
pany, as separately incorporated, have the right generally to transport fr 
and passengers to and from their respective termini, and such transport 
cannot be considered an infringement of the franchises of the plaintiffs, 
the question arises, if the New Orleans and Carrollton Railroad Company have 
the right to transport freight and passengers to and from Carrollton and New 
Orleans, and if the Jefferson and Lake Pontchartrain Railway Company have 
the like right to transport freight and passengers to and from Carrollton and” 
the lake, why may not the two combine, and forward freight and pa 
by one continuous line of railroad directly from the city to the lake, or from 
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the lake to the city? 20 ( 

The arswer to this question decides the case. ' far 

Tivoli Circle is within the limits of New Orleans, as incorporated prior to 

1830. A railroad from New Orleans direct to the termination of the Jefferson Con 

and Lake Pontchartrain Railroad on the lake would have been an infringement ms 
w 


of the privileges granted to the plaintiff by the Act of incorporation, 

to the decisions in the cases of Pontchartrain Railroad Company v. The le 
Sayette and Pontchartrain Railroad Company, 10 An.; Same v. Ranney, 15 
L. R., 404. Does the connection of the two points by means of the union of 
two roads, by a circuitous route, change the character of the Act? iy 

Here, we think, a distinction must be taken. If the object of the two com- 
panies was in good faith to accommodate different lines of travel and trade, and 
not to engross the same travel and trade which would naturally pass over 
plaintiffs’ road, the union of the roads would doubtless be lawful, although oc 
casionally a person might use first one road and then the other to arrive at the 
lake or city. For it is not so much the motives of the traveling public va 
which we have to do as it is the motives of the two companies. 

But if the union of the two roads was made for the purpose of transporting 
freight or passengers to and from the prohibited points, it is difficult to see on 
what ground the Act can be maintained. The Legislature could no more grant 
this power to two or more companies than it could grant the same to one. Tt 
the Legislature could not have chartered a company, with power to bi a 
railroad frém Tivoli Circle, in New Orleans, by way of Carrollton, to the pt 
sent terminus of defendants’ road on the lake, for the purpose of tran 
freight and passengers from those two points, it must follow that the two © 
panies cannot lawfully unite for that purpose, for the privileges delegated can- j 
not be greater than the right of the party delegating. If the Legislature 
not the power to grant, the defendants cannot take the privileges claimed for 
them. 
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A careful examination of the second section of the Act of corpo : i 
the Pontchartrain Railroad Company, we think, can leave no reasonable dou hee 


that the Legislature could not have granted this privilege claimed by 
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is 0 one or more companies. The Legislature had not only expressly repeats: 
“covenanted and agreed affirmatively that the Pontchartrain Railroad Company Carrouton RR. 
‘ ghould have the exclusive right and privilege to construct and use a railroad to 
and from the city of New Orleans, its: faubourgs, and the incorporated limits 
thereof, to and from the Lake Pontchartrain, for the period of twenty-five 
years, but also it assured the company that no other body corporate, person or 
s, should make any similar road for the transportation of passengers or 
rty to or from the city, its faubourgs, and the incorporated limits thereof, 
abd said lake, or be invested with any similar privileges. 

This language is free from all ambiguity, and placed it out of the power of 
the Legislature, during the twenty-five years, directly or indirectly to grant to 
any other company or persons the right of transporting persons and property 
from the city to the lake by railroad. 

The reason why the two Acts of incorporation of the defendants are not un- 

+ constitutional in themselves is because neither of them had within its object 
the two prohibited points of termination. The moment they, by their union, 
connect those points by railroad their act becomes unconstitutional, as much 
go (so far as it concerns the direct travel between the two poirits) as would 
have been a single Act of incorporation and railroad for the like purpose. 

It is no answer to this reasoning to say that the Pontchartrain Railroad 
Company could not have built their road over the same line. For, without 
stopping to inquire whether such a deviation from the direct line would or 
would not be within the spirit of plaintiffs’ charter, it is a sufficient reply to 
gay that the Legislature could not do indirectly what it could not do directly. 
It could not grant a similar franchise to another company by adding thereto . 
some other privilege or imposing some further burden, which it had withheld 
from the Pontchartrain Railroad Company. Subterfuge and evasion do not 
become the character of a sovereign State, and it is not to be presumed for a 
moment that the Legislature intended to allow the union of the two railroads 
to the prejudice of the privileges conferred upon the Pontchartrain Railroad 
Company. This, we think, answers the principal objections of defendants. 

But it is further objected that “the inhabitants of Jefferson have a right to 
go on the Carrollton road, and thence to the lake by railroad, because the char- 
ter of the Pontchartrain Railroad Company does not by its terms affect travel 
from Jefferson to the lake, but only from New Orleans to the lake. The court 
cannot, therefore, order a break without infringing on the right of the people 
of that parish.” 

All this may be conceded. If the New Orleans and Carrollton Railroad 
Company should choose to establish their depot and run their cars from a point 
in the parish of Jefferson to the lake, for the purpose of accommodating in 
good faith the trade of that particular locality, and not the city of New Orleans, 
there would be no question of their right so todo. The fallacy of the argument 
consists in the attempt to couple that which is unlawful with that which is law- 
fal, and while the defendants had the right to run a continuous train for the 
accommodation of the parish of Jefferson and the lake, it had not the like 
right between the city of New Orleans and the same point. 

It is said ‘‘the true test of the question is whether the plaintiffs and defen- 
dants are serving the public for the same line of travel. If the line of travel 
iS entirely different, there is no interference, although passengers and freight 
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258 SUPREME COURT OF LOUISIANA, 
Pouron'rn’x BR. may thereby obtain a choice of routes.” It is further said that “when ’ 
CannoLiT0s R.R. son desires to go to the lake shore of the parish of Jefferson, the plaintiffs og 
not carry him there, do not offer to do so, nor can they be compelled to dg 
by their charter. Their privileges and duties are co-extensive. They ¢ 
prevent a traveler from going there on defendants’ line, at the same time 
they refuse to take him there themselves.” 8 
When the Legislature granted to the Pontchartrain Railroad Compan 
charter, it knew that its terminations would be a single point upon the lak * 
a like point in the city of New Orleans, and that when these points were re 
connected by the contemplated railroad, that the company would be * a 
transport passengers to any other points upon the lake or in the city. By 
this knowledge, the Legislature provided that no other body corporate, or pa 
son or persons, should establish a similar road between the city and the lake, 
Whilst, therefore, the Pontchartrain Railroad Company is bound to carry freight 
and passengers from a single point in the city to a like point on the lake, it hag 
the right to prevent any other company from carrying freight and passengers — 
between other points on the lake and the city by the express provisions of its 
charter. oy 
This view which we have taken of the case is supported by the decision 
the case of The Boston and Lowell Railroad Corporation v. The Salem and 
Lowell Railroad Company et al., decided by the Suprefhe Court of Massachu: 


- 
& 
a 










SPESPPLISEe BsFee Seegeee: 


setts. a 

The next question to be considered is that of damages. wm 

On the one side it is contended that there is no sufficient evidence in the we 
record to justify the conclusion of the lower court; on the other it is said that tim 
the plaintiffs have notified the defendants that they will claim of them the sum — inde 
of five thousand dollars damages per month, so long as they violate their rights; to t 


that the violation of plaintiffs’ rights by the defendant is voluntary, and that 
so long as they choose to continue the wrong, they ought to pay the estimate. 
the plaintiffs have put upon their own property. The reasoning of the plain 
tiffs may be applicable in cases of express contracts, but it does not apply to 
quasi offences or torts. The rule of damages is the amount of injury sustained 
by the plaintiffs according to the usual standard of estimation, and not accord) 
ing to the arbitrary estimate placed upon it by the plaintiffs. — 
Nettles, 7 An. 117. 

Were this the only controversy between the parties, we might be disposed 
to suffer the liberal award of damages by the lower court to stand as a vind 
cation of property. But as we are informed that other suits are pending for 
other portions of the time, and as this suit is not the only one for the so called | 
vindication of property, we think that we ought to ascertain as nearly as prac 
ticable the real injury the plaintiffs have suffered by the wrongful acts of ther 
defendants, particularly as the exclusive privilege granted the Pontchartrain 
Railroad Company seems to have expired by limitation on the 26th day o m 
January, 1855, and an estimate of damages in the several suits, from the com: 
mencement of the running of the cars until the expiration of the exclusive 
privilege, will make good to the plaintiffs all losses it has sustained. 
twenty.five years of the charter having expired, there is no future to bef 
tected. This suit covers the period from the commencement of the running) 
the cars, April 14th, 1853, to the rendition of judgment, July Ist, 1854. 
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“fit * 


_. An accurate estimate of the damages is impossible. It was in the power of res 3 RK. 
the defendants alone to have furnished us with more satisfactory proof. The Cannouroy R.R. 


defendants, having invaded the rights of the plaintiffs, and failing to furnish 
us with any statement of the travel through between the city and the lake, 
must be content with the conclusions to which we are able to arrive from such 
evidence as has been produced. 

We find that the profit of the Pontchartrain Railroad Company increased 
notwithstanding the violation of their franchise by the defendants. We find 
further that notwithstanding all of this alleged diverted travel and trade must 
have passed over the Jefferson and Pontchartrain Railroad, that the road did 
not pay expenses. 

The gross receipts of this last mentioned railroad for ten months were 
$17,888 45. We do not find that any tariff of charges through was adopted 
until 29th of June, 1858, about one year previous to the judgment in this case. 
The first publication in the Picayune, in evidence, bears the same date. We 
will assume that the previous period was equal to one entire month afterwards. 
This would make the total gross receipts during thirteen full months $22,291 54. 
But the thickly-settled country above the city, the town of Carrollton, and 
some travel from the Mississippi river; were also accommodated. In the ab- 
sence of any other data, we must divide the sum to ascertain the travel through 
from New Orleans. We have $11,145 77 gross receipts. But, as already said, 
we find the profits of the Pontchartrain Company did not fall off in the mean 
time; we conclude, therefore, that the novelty and convenience of the road 
induced many persons to travel upon it who would not have traversed the city 
totravel upon the Pontchartrain Railroad. 

If we again divide the above sum by two, we have $5572 88, which we may 
suppose was diverted from the Pontchartrain Railroad Company. The Jeffer- 
son and Pontchartrain Railroad Company received only two-fifths of the pro- 
ceeds of this trade and travel: the whole sum therefore received by the two 
companies was $13,932 20. But it must have cost the Pontchartrain Railroad 
Company something to transport the passengers and freight in addition to the 
cost of running their locomotive: we will suppose one-third. We have an ap- 
proximate loss of $9,288 sustained by the plaintiffs. A judgment for nine 
thousand dollars, we think, will do justice as near as practicable between these 
parties, 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be amended so as to read “ nine thousand dollars as damages,” in- 
stead of “twelve thousand dollars as damages,” and that the judgment so 
amended be affirmed, the plaintiffs to pay the cost of the appeal. 


Sporrorp, J., dissenting. I concur in the affirmance of the decree so far as. 
it maintains the injunction, but I am unable to agree in the estimate of dam- 
ages. 

Under the circumstances, I do not think anything beyond the actual dam-~ 
ages should be awarded. The plaintiffs should have produced more complete 
data to enable us to fix these damages with a reasonable degree of certainty. 
In the absence of such data, I am unwilling to resort to conjecture, and thiere- 
fore think the damages should be nominal. 


Rehearing refused. 
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Wiuiam Prartr v. James A. McHarron et al. 


Action for the liquidation of partnership affairs. 

It is well settled that partnership books are evidence for and against the partners, inc 
sies arising among themselves, but only the books, and entries contained in them, at the 
the dissolution of the partnership. The entries made after this time by one of the p 
has possession and care of the books, cannot bind the other partners, unless he has alse 
books in his possession, examined the entries, and, when he had the means of a 
correctness, made no objection, or in some similar qui d in or approved 
books. ni 

By the contract of partnership, two of the partners (defendants) were required to transact the out. 
door business, and superintend the sales. Held ; They could not be expected to attend at i 
places, nor await the slow process of sales at the principal points where goods were in store for 
purpose of being offered for sale ; and they are entitled to a credit for commissions for sales 
ally paid by them in good faith. ' 

In order to hold one of the partners liable for losses on the sales of goods, it should be 
he violated the obligations imposed upon him by the contract of partnership; and that the 
ners objected to his acts.as soon as advised of them, or within a reasonable time after the 
in regard to such sales had been made upon the books of the firm. It is not enough to await 
result of the sales to ascertain whether the same have been fortunate, or unfortunate, before gb. 
jecting. vi 

Defendants, who assumed the collection of outstanding debis, assumed, as negotiorum estoreh i 
obligation of using due*diligence. ‘ 

The appointment of a liquidator for the settlement of partnership affairs rests, in a great measute, 
in the sound discretion of the court. Ne 

Accounts duea partnership in liquidation should not be sold, unless the trouble, expense and 
of collecting, will render them less productive to the firm than their immediate sale; or un- 
less they are desperate, or of little value, and the delay in regard to their collection, prevents 4 
final decree of partition within a reasonable time. These and like reasons, render a gale 
proper. 

Charges for interest made since the dissolution of the partnership, must be confined to such sums 
as the respective partners had promised to bring into the partnership, or for funds withdrawnby 
them, and in the absence of any agreement in writing, the rate must be five per cent. 

The lessees of the penitentiary have no right to make any contract for the use, or hire of the Re 
gro convicts, except in the employments required by law, and any items for such services made by 
one of the partners, must be disallowed. 

A several judgment against one, in favor of the other individual partners, should not be rendered 
where there are available partnership assets by which the amounts received by the partnerscan 
he readily equalized 

Code 2244, 2245, 2994, 9829. 









PPEAL from the District Court, Sixth District, parish of East Baton 
Rouge, Robertson, J. Dunn, and J. M. & J. £. Elam, for plaintiff and 
appellant. Lacy, Avery, Davidson, and McHatton, for defendants. 

Merrick, C. J. This suit is brought for the liquidation of a partnership, 
which continued from 1844, until October, 1849. The object of the partner 
ship is explained in the original agreement, which is as follows, viz: 

“This agreement, made and entered into this 22d day of June, 1844, be 
tween James A. McHatton, Wm. Pratt, Chas. G. McHatton, and George W. 
Ward, all of the State of Kentucky, except George W. Ward, who is of the 


State of Louisiana, witnesseth, E. 


That the said James A. McHatton and William Pratt have, by contrat, 
dated the —— day of ——, 1844, leased of the State of Louisiana, gh 
the Governor thereof, the Penitentiary of said State, for the term of five $ 
commencing at the date of said contract, to which reference is had, and made 
part of the agreement. net 
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Now, the lessess, McHatton & Pratt, agree to form an equal partnership in 
gaid lease with C. G. McHatton and G. W. Ward, the four to own one-fourth 
interest, such to be equally bound for all the requisitions of said lease, and for 
all the debts that may be contracted by said institution during the continu- 
ance of the lease, and to divide all profits equally. That the said parties are 
to furnish the sum of five thousand dollars as capital stock to carry on the 
business of the institution, or so much thereof as may be deemed necessary 
by majority of them. 

The said William Pratt and C. G. McHatton, agree to reside permanently 
at Baton Rouge, and devote their whole time to the superintendence of the 
business of said penitentiary, without charges for their services. 

The purchase of materials and supplies are to be made by James A. Me- 
Hatton and George W. Ward, and also all out of door business is to be trans- 
acted by them. They are also to make all settlements of the concern with 
the State or individuals. The said George W. Ward is to superintend the 
sales of all articles manufactured in the penitentiary, the sales to be made for 
cash, or with the guarantee of some responsible commission house, if on time, 
which superintendence he is to give free of charge. The articles to be manu- 
factured to be divided by a majority of the partners; no piece goods to be 
cut, but all sales are to be made by the piece, or to make the clause more ex- 
plicit, no retail sales are to be made. This agreement to take effect so soon 
as the aforesaid lease is signed by the Governor of the State of Louisiana, 
James A. McHatton and William Pratt ; this 22d day of June, 1844, in pres- 
ence of the subscribing trustees. 

(Signed,) Gzorce W. Warp, 
Jas. A. McHarron, 
C. G. McHarron, 
Wm. Prarr.” 

The defendants, James A. McHatton, Charles G. McHatton, and George W. 
Ward, in their answer, allege an indebtedness on the part of the plaintiff to 
the firm, and pray that they be considered plaintiffs in reconvention, and the 
debts due by the firm, be paid out of the assets; that the residue on 
hand, and the accounts, be sold at public auction, and that the defendants 
be paid a sum to render the amount received by them equal to that received 
by plaintiff; that proceeds of the sale be divided between the plaintiff and 
respondents; that plaintiff be condemned to pay the costs, and for general 

The defendants annex to their answer, a statement of the respective ac- 
counts of the parties with the firm, showing that the plaintiff had received 
$14,531 12; James McHatton, $13,518 90; Charles G. McHatton, 13,419 87; 
George W. Ward, $13,593 90. 

They also annex a list of the outstanding liabilities, and the accounts and 
claims due the firm, together with a balance sheet, showing the state of the 
affairs of the firm to the 21st day of May, 1852. 

Auditors were appointed, who stated an account between the parties, taken 


- from the books alone. The Judge of the District Court ordered the accounts 


due the firm to be sold, by a receiver, at public auction, to pay the debts and 
be distributed among the partners, and gave an individual judgment against 


Pratt, in favor of each of the defendants, viz: in favor of James A. McHat- 


ton, for $300 214; in favor of Charles G. McHatton, for $220 27}; and in 


Pratt 
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¥ favor of George W. Ward, for $208 364; and decreed the costs to ues 
McHarrox. borne by all the parties. 

















The style of the firm was McHatton, Pratt & Co. The amount ab; 
business transacted was very large; counsel state over four millions of dg ps 
lars. 3 

After the dissolution of the firm by its limitation, the defendants alor he a 
came the lessees of the penitentiary, and conducted their business under the gee 
name and style of McHatton, Ward & Co. ie ast 

They received the assets and books of McHatton, Pratt & Co, and a ‘ 1 
collections and disbursements on account of that firm. They appear‘to “ a 
made use of the books of the old firm for the purpose of making the entrj sg ya 7 
in relation to that business. The balance sheet annexed to defendants’ : 
shows the receipt of $89,619 88, and the disbursement of the same, with the “@ 
exception of a balance of $494 09. 

The plaintiff and appellant has raised numerous objections to the p e ‘a 
ings and judgment of the lower court, and we will proceed to notice them ag the 
briefly as possible. ; 8. 

It is objected, that the Judge of the lower court erred in admitting in debt 
dence against the plaintiff, the books of the firm, so far as it respects the nit 
tries made in them by McHatton, Ward & Co., after the dissolution of ** ef 
partnership of McHatton, Pratt & Co. ‘ 4 

The testimony shows, that after the dissolution, the entries were made in i ot 
the books by McHatton, Ward & Co., or by persons in their employ. Itig — unk 
not shown that a single entry was made by Pratt, or that he had any ol 5 
over the entries, or even that he ever examined the books in reference tot! inte 


entries made by defendants. A witness, Hubdbs, the clerk of the State, says, : 
however, that Pratt had access to the books as much as defendants, while he 
had them in possession, but that he, the witness, never had any of the receipts _ 
or vouchers in his possession. It was Hubbs’ duty to keep the books of the 
State, distinct from those of McHatton, Ward & Co., and what control he had 
over the books of McHatton, Pratt & Oo., after the dissolution of the part — 
nership, is not shown, It is well settled, that partnership books are evidence 
for and against the partners in controversies arising among themselves, but 
only the books and the entries contained in them at the time of the dissolu-_ 
tion of partnership. The entries made after this time by one of the partners, 
who has possession and care of the books, cannot bind the other partner, um-_ 
less he has also had the book in his possession, examined the entries, and, 
where he had the means of ascertaining their correctness, made no objection, 
or in some similar manner, acquiesced in or approved the books; otherwise, — 
they must be held, as to these entries, the books of the individual partners — 
who made them. Such books, the Civil Code expressly excludes from being 7 , 
used as evidence in their favor. C. CO, 2244 and 2245. Ae 
We think, therefore, the District Judge erred in allowing the entries in these 4 
books, made after the dissolution of the partnership, to be used as evidence 
against the plaintiff, and in relieving the defendants from the necessity of pro- 
ducing the obligations taken up by them, which are the best evidence of the. | 
payment and extinguishment of the debts and of the disbursements for wh ei 
they claim credit. The Auditor’s report, which is but a mere compilation nent 
the entries in these books, and which was made without any examination of — 
the vouchers, for the same reason conclude nothing, and must be disregarded. — 
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E This view of the case will require it to be remanded, in order that the defen- 


may have an opportunity of offering legal testimony in support of their 

Various questions are presented by the record, which we are request- 

ed by counsel to pass upon, in order that the case may be finally disposed of 
in the lower court, without another appeal. We do so, under the hope that it 
qill enable the parties to close a controversy which probably has grown out of 
the multiplicity of the transactions involved, rather than any want of fidelity 
on the part of the partners. 

‘Phe following points are made by plaintiff’s counsel, which we will endea- 
yor to dispose of in the order presented, viz: 

1. It is maintained by the plaintiff that the contract made by the parties, is 
3 law unto themselves, and therefore James A. McHatton and George W. 
Ward, had no authority to employ any persons either to buy or sell materials 
or goods, at the expense of the firm. 

9. That George W. Ward had no authority to sell any goods otherwise than 
for cash, or if on credit, guaranteed, and that he is responsible for all losses 
that may accrue on account of any sales made otherwise than as stipulated in 
the contract. 

8. That the defendants, having.assumed the collections of the outstanding 
debts and disbursement of the same, were bound to use diligence, and if they 

have neglected to do so, by a resort to legal process, they are responsible to 
the plaintiff for any loss he may have sustained. 

4, That the Judge a@ quo erred in ordering a liquidator to be appointed, and 
a sale at auction of the assets. That rights and credits are not to be sold, 
unless proved desperate; and then only for the benefit of those in fault. 

5. That between the years 1844 and 1849, there was no law that authorized 
interest to be charged on open accounts or “ yearly balances,” and since the 
law has been changed, interest can only be charged at five per cent. 

6. That convict negroes, being sentenced to hard labor, no action can be 
maintained by a lessee or other person to recover hire for the use of them. 
The private use or hire of convicts cannot become legally the subject of a 
contract either express or implied, and lessees were bound, as officers of the 
State, to carry out the object of the law, and inflict punishment at hard labor, 
and will not be heard to the contrary. 

I. Under the first point, it is urged, that items amounting to $10,510 95, 
charged as commissions paid to sundry persons for sales of manufactured arti- 
cles, ought not to be charged to the firm, because George W. Ward, by the 
contract of copartnership, was bound to superintend the sales of the manu- 
factured goods. In regard to this cbjection, we are of the opinion, that the 
items for commissions upon sales which were paid and entered on the books 
of the firm during the existence of the partnership, as a charge against the 
firm generally, must be held by the court to be binding upon the respective 
partners. It was the construction which the parties placed upon the contract 
themselves. See Story on Partnership, sec. 191. 

By the contract of co-partnership it was made the duty of James A. McHat- 
tonand George W. Ward to transact the out-door business and superintend 
the sales. If they gave their personal attention to this, and attended to their 
duties faithfully, it was all that was required or could be expected. It was not 
in the power of George W. Ward to attend the sales of manufactured articles 

in Fémote places, nor await the slow process of sales at the principal points 









McHarron. 
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where goods were in store for the purpose of being offered for sale, 
no objection, therefore, to the allowance of such charges for commi: 

were regularly entered upon the books during the partnership, onteis 
entries are shown to be made in error or fraud. If James A. Meh 
George W. Ward neglected the duties imposed upon them by their agree 
besides being alleged, the negligence and consequent damage ought to be 
by those making the complaint. Ae 

II. In order to hold George W. Ward liable for losses on the sales of’ , Bt 
chandize, it should be shown that he violated the obligations imposed upon | 
by the contract of partnership, and that the parties objected to his acts’ ag} 
as advised of them, or within a reasonable time after the entries in 
such sales had been made upon the books of the firm. It is not enough t@ 
await the result of the sales, and ascertain whether the same have been forty 
nate or unfortunate before objecting. ‘a8 

IIT. It is clear that the defendants have assumed as negotiorem gestores, in 
regard to the books and accounts, the obligation of using due diligence to egk 
lect the debts due to the firm. C. C. 2274. 

IV. There is no error in appointing a liquidator or receiver. It is one of 
those matters which must be left in a great measure to the sound discretion of 
the court. Whether the accounts should be sold depends upon their charaéter, 
They should not be sold unless it should be shown that the trouble and expense 
and delay of collecting would render them less productive to the firm 
their immediate sale, or that they are desperate or of little value, and that the 
delay in regard to their collection will prevent a final decree of partition within 
a reasonable period. These and the like reasons may be sufficient to justif 
the sale of rights and credits, but as a general rule they should not be sald 
except upon cause shown. ar 

V. Between the years 1844 and 1849 the law did not allow, as a general 
interest upon accounts except after a party had been put in default. The 
ception was where one person stood in the relation of agent or mandatary | 
another, (C. C. 2994,) or where a partner promised to bring into the 
ship a sum of money, or had taken out the funds of the partnership. ©. @ 
2829. We think the entries regularly made on the books of the partnersl 
during its continuance are prima facie binding upon the partners, though 
rate of interest should have been calculated at eight per cent. instead of 
as allowed by the Code. The entry so made in the books of the firm pe 
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sumed to have been made with the assent and approbation of all the pa: 
and it is as binding upon each partner as though made by himself. Jordan ¥, 
White, 4 N. S. 339. 

The charges of interest, however, made since the dissolution of the partner 
ship, must be confined to such sums as the respective partners had pro 
to bring into the concern, or funds withdrawn by them, and in absence of at 
other agreement in writing to the contrary, the rate must be five per cent. 

VI. The partners had no right to make any contract for the use or hir fe 
the negro convicts, except in the employments required by law. Any con 
either express or implied, for any other use, is against the public policy, 
cannot be enforced, and all items for such services should be struck from't 
account. The appellees complain that there was error in the judgment of 
lower court in decreeing the costs to be borne by the partners equally. s 
action of partition is one in which all are plaintiffs and all are defendants, and 
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owliere the decree orders the distribution or division of anything between the Paatt 
partners, we think the costs may be decreed against all. McHarrox. 
We will also remark that a several judgment against one, in favor of the 
other individual partners, should not be rendered where there are available 
partnership assets, by which the amounts received by the partners can be 
readily equalized. 
- Itis, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this cause be remanded to 
the lower court for a new trial, with instructions to the court not to suffer the 
defendants to offer in evidence the entries made in the partnership books since 
the dissolution of the partnership, unless an authorization or ratification of the 
entries by the plaintiff be shown, and to reject the report of the auditors, and 
in other respects to proceed in conformity to the views herein expressed, and 
in conformity to law. And it is further ordered, that the appellees pay the 


costs of appeal. 








Jane ©. Dunn and Hussanp v. Marcaret E. Woopwarp et al.] 


Where the husband joins the wife in the suit, and the petition alleges that the wife is herein author- 
ised and assisted by her husband, it is a sufficient authorization for the wife to sue. 

A suit to set aside a conveyance from the husband to the wife, on the ground of fraud and simula- 
tion, is not a revocatory action, but in effect an action en declaration de simulation. 

Acknowledgments of the receipt of money by the husband from the wife are not evidence against 
third persons not parties to them, and the judgment rendered against the husband in favor of the 
wife can have no more effect against third persons than the acknowledgments themselves. 

The prescription established by Article 1989 of the Code does not apply to simulated sales. 


PPEAL from the District Court, Seventh District, Parish of West Feliciana, 
Duffel, J., presiding. Brewer & Collins, for plaintiffs. Roselius and 
Ratliff, for defendants and appellants. 

Voorniss, J.* The object of this suit is to have a sale from Abisha Wood- ’ 
ward to his wife, Margaret E. Woodward, declared to be simulated and fraudu- 
lent. 

The facts pertinent to the matter in hand are in substance as follows. On 
the 15th of March, 1841, Abisha Woodward purchased certain slaves at the 
judicial sale of the succession of John M. Dunn, deceased, for the price of 
$7395, payable one-half on the 15th of March, 1842, and the other half on the 
15th of March, 1848, with ten per cent. per annum interest thereon from ma- 
turity until paid; and to secure the payment thereof, besides the special mort- 
gage, vendor's privilege reserved on the property, Franklin Hardesty became 
the surety of the purchaser. 

On the 4th of January, 1844, Franklin Hardesty, as curator of John M. 
Dunn's succession, sued out an,order of seizure and sale against Abisha Wood- 
ward, under which the property thus mortgaged was seized and advertised to 
be sold by the Sheriff. An injunction sued out by Woodward, arresting the 
sale, was perpetuated in regard to some of the slaves seized, but dissolved as 
to the others specially mortgaged to the seizing creditor. The sale was effected 








*Mennicx, O. J., having been of counsel, took no part in this decision. 
34 














tiff, as sole heir of John M. Dunn, whose succession she had accepted 4 
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by the Sheriff on the 6th of July, 1844. As the proceeds thereof 
be insufficient to satisfy the amount of the debt, interest and costs, 


and simply, instituted an action against Abisha Woodward, as p 
Fanklin Hardesty, as surety, for the recovery of the balance due on 
in which action Margaret FE. Woodward was also joined as a defend 
her husband, for the purpose of setting aside an alleged fraudulent an a 
lated sale which her said husband had made to her to shelter all his Z 
from the pursuit of his creditors. ar ae 

Both Woodward and his wife excepted to the jurisdiction of the 
the ground that they were domiciliated in another parish, in which they cata 
the right of being sued. During the pendency of that issue, Abisha Weel 
ward died and Franklin Hardesty was appointed administrator of his sucte 
sion. The plaintiff filed a supplemental petition, setting forth the fact, and 
praying that the suit should be revived against Hardesty, as administrate, 
The latter filed an answer, waiving the plea to the jurisdiction of the 
and declaring that he could not deny the facts alleged in the plaintiffs’ 
and further, that the cause should be transferred to the Probate Court of Weg 
Feliciana, where the succession of Abisha Woodward, deceased, was opens 
The exception of Margaret E. Woodward was sustained. On the 80th of 
March, 1852, there was a judgment rendered in favor of the plaintiff agning 
Abisha Woodward's succession for the sum of $5010 with ten per cent. interest 
per annum on one-half thereof from the 15th of March, 1842, and on theother 
half from the 15th of March, 1843, subject to a credit of $2262 613 paid ‘on 
the 6th of July, 1844. The present suit was instituted against the adminis 
trator of Woodward's succession and Margaret E. Woodward on the Tie 
February, 1854. te ‘salt 

The plaintiff, after setting forth the judgment thus obtained by her, and the 
origin of her claim, in her petition, alleges that Abisha Woodward, pretending 
to be indebted to his wife in the sum of $22,000 for her dotal and extra-detil 
rights, conveyed to her in payment thereof, by notarial act dated the 12thef 
December, 1848, a certain tract of land and fifty-six slaves therein named; 
that said sale is a mere simulation, fraudulently contrived for the purpose of 
screening Woodward's property from the pursuit of his creditors; that in onder 
to carry out effectually his scheme, his wife instituted a fictitious suit against 
him for a separation of property, in which she claimed as her paraphernal pte 
perty, not included in the conveyance to her, land and slaves then in hispoe 
session, and through the connivance of the parties that a judgment was aceon 
ingly rendered in her favor; and that said pretended transfer, and all the pre 
ceedings thereon based, are null and void and of no effect against the plaintiff 
and the other creditors of Abisha Woodward, because the deceased ‘was tit 
indebted to her in any sum whatever, the said transfer, which embraced/thy 
whole of his proy-erty, being simulated and wholly without any consideration 
The petition concludes with a prayer that the land and slaves be deereed@ 
belong to the successsion of Abisha Woodwand, deceased, and that saidogie 
tended act of transfer, dated the 12th of December, 1848, and said judgmént 
of separation of property be decreed absolutely null and void and of no/effett, 
and that so much of said property be sold as may be sufficient to pay said pe 
interest and costs. 

The general issue and the prescription of one, three, five and ten yan 
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jbar,ofthe action are the only pleas set up by the defendant, Margaret EZ. . oem, 
The other defendant, the administrator, admits the truth of the Woopwaap. 

allegations set forth in the plaintiffs’ petition, and prays that the land and . 

slaves be decreed to belong to the succession of Abisha Woodward, deceased, 

‘} gpd assuch delivered over to him to be administered upon according to law. 

= | »-Mipon these pleadings and the evidence the cause was submitted to a jury, 

= who returned a verdict in favor of the plaintiff, declaring the sale from Abisha 

Woodward to his wife, Margaret E. Woodward, to be null and void. From a 

rendered thereon, the defendant, after a fruitless attempt to obtain a 
new trial, has taken this appeal. 

The lants’ counsel, in his brief, relies on several points for the reversal 
of the judgment. 

ol Itis objected that the plaintiff, Jane C. Dunn, being a married woman, 
eould not institute this suit without being authorized to do so, either by her 
husband or by the court; and as she was authorized by neither, the whole 
proceedings are null and void, for want of capacity of the plaintiff to stand in 
judgment. This is an absolute nullity, and avoids all the proceedings had in 
the case. 

The petition begins as follows: “The petition of Jane C. Dunn, wife of 
James M. Gallent, of the State of Mississippi, herein aided, assisted and joined 
by her said husband,” and concludes thus: ‘‘ Wherefore, petitioners bring suit 
andpray that said Margaret FE. Woodward, of said parish of West Feliciana, 
and Franklin Hardesty, as administrator of the succession of Abisha Wood- 
ward, deceased, be cited to answer this petition,” etc. 

We think this is sufficient. In none of the authorities quoted, in which 
the objection prevailed, does it appear that the husband had joined the wife 
either in the petition or the answer. In the cases in which the wife alleged 
that she was authorized and assisted by her husband, in the absence of proof 
of such authority, it was held to be fatal. But here it is different: the hus- 
band having joined his wife, must be considered as one of the plaintiffs. In 
case of Lacour v. Delamarre, 2 An. 140, the court say: “ We have held, that 
where the husband and wife appear in the same suit as plaintiffs or defendants, 
or'the husband appears in court as authorizing his wife, the authority of the 
husband to the wife’s appearance necessarily follows.” 

Il. On the merits, it is objected that the judgment is erroneous, inasmuch as 
the property thus conveyed to the defendant is decreed to belong to the succes- 
sion of her husband. The revocatory action being brought by an individual 
creditor, the contract can only be set aside in so far only as such creditor is 
concerned. 

Were this a revocatory action, the proposition assumed would doubtless be 
correct. But is it so? We think not. The alleged transfer is attacked as a 
pretended and simulated agreement, devised for the purpose of screening the 
property of the deceased from the pursuit of his creditors. It is in effect an 
action en declaration de simulation. 1 An. 182, 262; 8 An. 627; 4 An. 86; 
5 An. 400; see the case of Lucas v. D’ Armond, ante 168. 

“Under the issue, it is clear that the appellant was bound to prove the genu- 
ineness of her claim against her husband for her dotal and extra-dotal rights, 
which constituted the alleged consideration of the transfer to her. The judg- 
ment of separation could have no more effect againt the creditors of the hus- 
band than the pretended agreement itself. 8 N.S. 460; 4 L. R. 420. In the 








RSEePTSFPETRRETCRSSESCSSe aS aT BAEaSeTeaveseaeraneaseranaeeee. 















. SUPREME COURT OF LOUISIANA, 


absence of any such proof on her part, we take it to be clear, that 
tended conveyance to her must be regarded as a mere simulation. 

IIL. The effect of the appellants’ judgment against the deceased, which, 
the subject of the third ground of objection, has already been considered... 
law views with jealousy all acknowledgments from the husband to the 
the receipt of money. Such acknowledgments make no evidence against per. 
sons not parties to them, unless supported by other circumstances. The 
ment rendered between them should not have more force than the confessigg 
of the husband in a public act, because that confession would authorize! the 
court to render judgment against him at the suit of the wife. In the ¢aseof 
DeBlane v. DeBlanc, 4 L. R. 421, it was held that the allegations of fraudand 
collusion placed the burden of proof on the plaintiff to show the truth and 
genuineness of the foundation on which she obtained the judgment against her 
husband. itor 

IV. The prescription established by Article 1989 of the Civil Code dove 
apply to simulated sales. 4 An. 86; 8 An, 628. 

It is, therefore, ordered and duereed, that the judgment of the court below 
be affirmed, with costs. 0 

10 19 
ail 


Hh 


A. Letanp & Co. and Jno. Summons & Co. v. A. Rost —Booemen 
& Granam et al., Opponents. 


oO) 
An insolvent cannot be subjected to more than one trial for fraud, under the Act of 1840, for the 
same fraudulent acts. One conviction, or acquittal, is conclusive upon all the creditors who were 
parties to the insolvent proceedings. 


PPEAL from the Sixth District Court of New Orleans, Cotten, J. 
Helme, for plaintiffs and appellants. Schmidt and 7. J. Semmes, for de- 
fendant. 

Lea, J. Proceedings for a forced surrender having been instituted against 
the defendant, under the provisions of the Act of 1840, by two judgment credi- 
tors, the defendant, under the order of the court, filed, on the 2d March, 1854, 
a schedule of his affairs, and what purported to be a surrender of his property 
to his creditors. 

To this schedule and statement an opposition was filed on the 6th March, 
1854, by the original plaintiffs, making allegations of fraud, and praying that 
the charges of fraud might be inquired into, and that the defendant might be 
deprived of the benefit of the insolvent laws, etc. 

On the Ist day of May, 1854, other creditors (the appellants herein) inter- 
vened in the insolvent proceedings, and opposed the homologation thereof, for 
the reasons set forth in the opposition of the original complaining credi 
which grounds of opposition they adopt. They pray that the insolvent be de- 
clared guilty of fraud, that he be deprived of the benefit of the insolvent laws, 
and be otherwise dealt with as the law directs. The original plaintiffs were 
represented by Messrs. Smiley & Perrin as counsel, the intervenors by @. 
W. Helme, Esq. On the 21st and 22d days of May, 1854, a trial was had be- 
fore a jury, upon the charges of fraud then pending, the counsel for the original 
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‘together with the counsel for the intervenors, appearing “for plain- 
tiffs” against the defendant. Upon these proceedings a verdict and judgment 
qere rendered, which have become final by an affirmance upon an appeal taken 

the original plaintiffs. 
w@n'the 25th May, 1855, the defendant filed a peremptory exception to far- 
ther proceedings on the part of the intervenors, on the ground that he could 
not/be tried twice upon the same charges of fraud, based upon the same alleged 
fraudulent acts, and on the further ground that, by the judgment before referred 
to, he had been deprived of the benefit of the insolvent laws, and that conse- 
no insolvent proceedings were pending to which an opposition could 

bemade. The fifth section of the Act of 1840, under and by virtue of which 
the proceedings for a forced surrender in this case were commenced and have 
been conducted, provides that the proceedings to be had in such cases shall be 
conducted in conformity with the laws then in force relative to the voluntary 
gurrender of property, which laws contemplate proceedings to be had against 
the insolvent in concurso. 

-oltwas never intended that the insolvent should be subjected to more than 
one trial for fraud, based upon the same alleged fraudulent acts. One acquittal 
or one conviction is, we think, conclusive upon all the creditors who were par- 
ties to the insolvent proceedings. In the case at bar the opponents were not 
only duly recognized as creditors on the schedule of the insolvent, but they 
joined in and adopted the charges of fraud filed by Leland & Co. and Simmons 
& 0o., and their counsel was present and took part in the trial had upon these 
charges. We think that, under the state of facts which the case presents, the 
court was right in maintaining a peremptory exception to any further proceed- 
ings against the defendant on behalf of the appellants. 

Judgment affirmed. 





Anperson & Conn v. A. G. Forcer, Master of Steamer Illinois 
Belle, and Owners. 


No protest is necessary where the drawer of the bill has no funds in the hands of the drawee, and 
made no provision for its payment, nor had any right to expect that a bill for the amount would 
be accepted. 

There is no law which makes an election day a dics non juridicus. 

Where the answer shows thatthe bill was drawn to release the boat from a seizure, it is too late to 
object that the captain of the steamboat was without authority to draw the bill. 

The fifth section of the Act of 1855,“ relative to evidence,” does not empower the courts of this 
State to take judicial notice of the statutes of other States. It provides, “ that the published sta- 
tutes and digests of other States, shall be received in the courts of this State as prima facie 
evidence of the statute laws of the States from which they purport to emanate.” 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Larue & Whittaker, for plaintiffs. Mott & Fraser, for defendants and 
appellants. 
Sporrorp, J. The defendants have appealed from a judgment rendered 
‘against them as the drawers of a protested bill of exchange, drawn at St. 
Louis, Missouri, upon a house in Memphis, Tennessee. 


1. They complain that they had no notice of protest. None was necessary, 










Anpmnsox —_ag it is proved that they had not funds to meet the bill in the han 
Fo.ozr. #§ drawee, and made no provision for its payment, and it is not shown that the 
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had any right to expect that a bill for such an amount would be accepted. 

2. They complain that the cause was tried on an election day in the 
of their counsel. The cause was duly called for trial, and we have beens. 
ferred to no law declaring an election day a dies non juridicus, eee 

8. It is urged, that judgment was erroneously rendered against the . 
of the steamer Illinois Belle, because no proof was administered to 
Captain Folger, who drew the bill for their account, was empowered ao to 
or that the proceeds enured to the benefit of the boat. We regard # 
fence as inconsistent with the answer which was filed for all the defend 
jointly, and which shows that the bill was drawn for the purpose of rene 
the boat from a seizure. vu 

4. Fina ly, it is contended, that damages were allowed at the rate of ten per 
cent, and interest at the rate of six per cent., without any legal proof that 
such damages and interest were due by the law of Missouri. The 
reply, by referring us to a certain edition of the revised statutes of Misseari, 
an extract from which, they say, was read to the court a gud. The recon, 
certified to contain a transcript of all the documents filed and testimony ad- 
duced, does not show that this law was offered in evidence. We do Dot Um 
derstand the fifth section of the Act of March 14th, 1855, “relative 
dence” (Acts 1855, p. 209), as empowering the courts of this State to 
judicial notice of the statutes of other States. The section referred to 
“that the published statutes and digests of other States, shall be receivedin 
the courts of this State as prima facie evidence of the statute laws of the 
States from which they purport to emanate.” The object of this law was to 
dispense with the necessity of procuring written exemplification of the statutes 
of our sister States. 

In the absence of any minute in the record, showing that the statute of 
Missouri was offered in evidence, and of any agreement of counsel relative 
thereto, we do not feel at liberty to resort to a digest of the local laws of Mis. 
souri to determine the question of interest and damages. 3 

We will rather presume their law to accord with our own, which, in analo- 
gous cases, allows five per cent. as damages, the interest to be computed upon 
the amount of the principal and damages from the date of protest. 

It is therefore ordered, that the judgment of the District Court be re 
and it is now ordered, adjudged and decreed, that the plaintiffs recover of the 
defendants in solido, the sum of twenty-three hundred and ten dollars, with 
five per cent. interest thereon, from the 22d of December, 1854, until paidy 
and the costs of suit in the District Court, with privilege upon the property a 
tached. It is further ordered and decreed, that the costs of tis 2 
paid by the plaintiffs and appellees. 
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eens G. & S. H. Lanestarr v. Wiuiam Less & Co. 


J pies of “* failure of consideration” in a suit on a promissory note, without specification of the 
consideration, or of the time, place or circumstance of its failure, is too vague to authorize the 


copiialaion of proof upon it 

'y PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
‘Wolfe & Singleton, for plaintiffs. J. Q. & A. Fellows, for defendants 

and appellants. 

Buchanan, J. The plaintiffs are holders of two notes of defendants, made 
payable to their own order, and by themselves endorsed in blank, which were 
protested at maturity for non-payment. 

‘The defendants, by their answer, admitted their signatures, and pleaded 
“#@ildre of consideration,” without any specification, either of the considera- 
tion Of these notes, or of the time, place or circumstances of its failure. 

We agree with the District Court, that this plea is too vague to authorize 
thé ddmission of proof upon it. Pargoud v. Guise, 6 La. 77. 

The appellees have asked for damages, as for a frivolous appeal. But we 
have doubts whether this is a case for the application of such a penalty. We 
must infer from the bill of exceptions, that some sort of evidence was offered 
by defendants, which was ruled out, solely by reason of the insufficiency of 
the plea. 

Judgment affirmed, with costs. 





Apeuine W. Tropie v. Francis Bricara. 


The Sixth District Court of New Orleans has jurisdiction of a rule against a surety on an appeal 
bond, the principal in which is dead, and his succession under administration in the Second Dis- 
triet Court. 

If the judgment debtor be dead, the creditor may proceed against the surety in the appeal bond, 
without previously issuing execution against the judgment debtor. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Stansbury, for plaintiff. .A. Hennen, for appellant. 

Srorrorp, J. The plaintiff had judgment against Francis Brichta, the ori- 
gital defendant, in the Sixth District Court of New Orleans. 

Brichta took a suspensive appeal from that judgment to this court, and 
gave the present appellant, Osborne, as surety on his appeal bond. 

Pending the appeal, Brichta died. His succession was opened in the Second 
District Court of New Orleans, and the curator was made a party to the suit 
pending on appeal in this court. Upon a final hearing, the judgment of the 
Sixth District Court was affirmed. 

The plaintiff then took a rule in the Sixth District Court, on Osborne, surety 
on the suspensive appeal bond, to show cause why he should not be condemned 
to pay the plaintiff’s judgments against Brichta. 

Osborne answered that Brichta was dead; that his succession was under 
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administration in the Second District Court ; and that the plaintiff wag 

to wait until it should judicially appear by the result of the admini 

that the judgment could not be satisfied out of that estate, before p 

the surety. 

The appeal bond, signed by the surety in the usual form, was offered i Bra 

dence. nines 

The case was submitted upon the admission of parties, “that the succemig §  meaite 

of Brichta was under administration in the Second District Court of } ) ae 

Orleans, and that there are no funds in the hands of the executor for thejpg, | PI 

ment of the judgment herein.” 4 
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Upon a hearing, the rule was made absolute against the surety, and beh 
appealed. 

The point is made here, that the Sixth District Court was wholly 
jurisdiction to try the rule against the surety. The argument is f 










upon the 3d section of the Act “relative to successions,” approved Mam | 
15th, 1855, (Sess. Acts, p. 399,) which declares, “that the court in whid oth ¢ 
the succession was opened, shall have exclusive cognizance of all suits On 
sureties on bonds of appeal, and all others which they are bound by law ib? 
ceive or exact from appellants and administrators, tutors, curators, and wollte 
tors generally ; and no such suit shall be instituted against the security, am bag 
the necessary steps have been taken to enforce payment against the pri «R 
” 

= of thes 

Without attempting, at this time, to construe the meaning of the above oot 
tion further, it suffices to observe, that this was not a bond of appeal ap 
the Second District Court was bound to receive, or did receive or exact, from he: 
the appellant; the case then does not come within the operation of the part t 
cited. ‘ dant, 

The other position taken by the appellant is, that the rule against the sn intde 


ty was premature, because the “necessary steps” had not been taken to en 
force payment against the principal. . On 

The law upon this subject has not been changed by the Acts of 1855. 
last clause in sec. 8d of the Act of March 15th, 1855, hereinbefore cited, nde 
but a réenactment, totidem verbis, of the latter part of sec. 6 of the Act 





March 16th, 1842. Sess. Acts, p. 303. Notwithstanding that law, it was held, a 
after mature consideration and a thorough review of the cases, in Alley, the dt 
Hawthorne, 1 An. 123, that “if the creditor cannot take out his execution 00 Th 
the judgment, by reason of a change in the condition of the ure from statut 
which prevents its being reached by that process, the law requires from 24 (p. 
no act in order to secure his immediate recourse against the surety on “% wis 
peal bond.” BA ast 

The doctrine of that case has been followed since, and applied to legal’ 
rities upon other bonds named in the Act of March 16, 1842, § 6. Well of da 
Roach ; Wogan v. Thompson ; Bourgeat v. A. Lewis, 10 An. ~~ owe 


There has been no change in our legislation, which destroys or impairs tbe ow 
force of the reasoning upon which the judgment in Alley v. Hawthorne wis The ¢ 


based. , golar 

It would have been an idle thing for the plaintiff to take out execution ag ‘iD mont 
the original defendant, Brichta, after his death. No step was therefore wy ne His 
cessary” to be taken against the principal. ae xen 


Judgment affirmed. 
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Branp & Avams v. R. A. Witxinson and Roserr Jonnsow, Sheriff. 






Damages against Sheriff for failure to return f. fu. within the legal delay. 
B= thealleged insolvency of defendant in execution, will not excuse the Sheriff from calling on plain- 
3 tiff to point out property, asrequired by ©. P. 726, 727. 


‘PPEAL from the District Court, Second District, parish of Plaquemines, 
Rousseau, J. De Choiseul, for plaintiffs. Penrose, for Johnson, appel- 
ia Srorrorp, J. The plaintiffs obtained a judgment in the Second Judicial 
District Court, for the parish of Plaquemines, against the defendant, Wilkin- 
son, for $805 66 and interest, with privilege on a certain plantation and on some 
personal property sequestered in the suit. This judgment was signed on the 

gth of Jandary, 1855. 

‘On the 23d of January, 1855, a jieri facias issued upon this judgment, and 
was placed in the hands of the appellant, Rodert Johnson, Sheriff of Plaque- 
mines. He made the following return, which, it will be observed, has no defi- 
nate date : 

“Received, parish of Plaquemines, January 24, 1855, and on the 26th of 
the same month and year, proceeded to the service of the same. [ hereby 
certify that Robert A. Wilkinson, the within named defendant, hath no goods 
of Chattels, lands or tenements, to my knowledge, within the parish, by 
which I could cause to be made the debt and costs within specified, or any 
part thereof, as by the within writ commanded ; that I applied to the defen- 
dant, who pointed out no property, and this writ expiring, the same is returned 
into court. Parish of Plaquemines, 3d, 1855. 

(Signed) Ropert Jounson, Sheriff.” 

On the 18th of June, 1855, the plaintiffs took a rule on the Sheriff to show 
cause why he should not pay the debt, on account of his default in failing to 
return the writ by the 2d of April, or within seventy days, according to the 
exigency thereof. 

The defendant in the rule, has appealed from a judgment against him for 
the amount of the plaintiffs’ judgment against Wilkinson. 

This being a summary proceeding by motion under the 17th section of a 
stattite of 1826, which has been réenacted in the Act of March 15, 1855, sec. 
2, (p. 478,) entitled “‘an Act relative to Sheriff’s sales and writs of fieri facias,” 
we aré precluded from inquiring into any other matters suggested by the 
motion, except the alleged failure of the Sheriff to return the writ within the 
legal delay. All the other grounds might be considered in an ordinary action 
of damages, but cannot be heard upon this summary proceeding, which is a 
statutable remedy merely. 

“We consider it proved, that the Sheriff did not return the writ in time. 
The evidence is as positive as the nature of the case admits, and it is a sin- 
gular circumstance that the Sheriff, in making his return, omitted to name the 
month, and has made no effort to supply it. 

His default being established, the onus was on the Sheriff to show a legal 
excuse. We find none in the record. His return does not show that he called 
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upon the plaintiffs to point out property. The case is quite analogous 
of Gasquet v. Robins, 2 An. 410, where the Sheriff was held liable. 
was also held, that the alleged insolvency of the defendant, would not exes 
the Sheriff from making the call upon the plaintiff to point out propertys 
required by C. P. 726, 727. The object of the law is to enforce the 











vance of diligence by public officers. See, also, Webdv. Kemp, 2 An'@i | inion 
Magee v. Robins, 2 An. 411; Day v. Boyce, 8 An. 628; Lynchv. Lebag§ 
An. 508. — (CU 

The case does not appear to be one in which the damages prayed for by : : wn 
appellee should be allowed. an¢ 


It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. ni 
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Where the principal, though present, is physically incapable, from sickness, of making an afidari 


for a provisional seizure, the affidavit may be made by an agent. 
It is not necessary that the agency be sworn to, it is sufficient to allege and prove it. helt 


PPEAL from the Sixth District Court of New Orleans, Reynolds, ‘a 
siding. Michel, for plaintiff and appellant. Budd & Lambert, for 
fendant. sae 
Lea, J. This case is presented upon an appeal from a judgment sxing 
aside a writ of provisional seizure sued out by a lessor against his tenant. 
The motion to set aside the writ was based upon the following grounds; 
1st. That the affidavit was informal. ; 
2d. That it was not made by the plaintiff, but by one styling hime w 
agent, which agency is not sworn to by the deponent. - 


’ 
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8d. That there was no allegation of the absence of the plaintiff, who, ia 
point of fact, was not absent. 

4th. That the affidavit is untrue, and that the debt was not due as 

The writ was set aside by the District Judge, on the ground that the al 
vit was made by the alleged agent, while the principal was within the 
diction of the court. It is shown conclusively, that at the time the 
was made and the writ sued out, the plaintiff was physically incapable 
reason of sickness, from making the affidavit himself. We think it was 
contemplated by the law, that in case of sickness a creditor should be dep 
of the benefit of conservatory writs, essential to the preservation of his 
(See 14 La. Repts., page 92.) The authority of the agent is sufficiently proved 
to have been given verbally at the time the suit was instituted. The subse 
quent ratification in writing, did not vitiate what had been done. It wasne 
necessary that the agency of the deponent should be sworn to; it is sufficient | 
that it be alleged and established by other proof. 4 

It is ordered, that the judgment appealed from be reversed; that the writd it 
provisional seizure be maintained, and that the rule taken to set the same 6 
aside be dismissed; and that the défendant and appellee pay the costs in both 
courts. 
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B. Antocnin1 v. Coartes R. Ramey & Co. : 


of sale by Sheriff, under defendants’ execution against J., of three billard tables claimed 

a by plaintiff under a private writing, which, after reciting the sale to J. by plaintiff, of the billiard 
” tables, says, “‘ it is further understood by the parties that those billiard tables will be the property 
of B. Antognini, until the payment of those notes” (the price). By the Court: This private 

, riting had no date as to third persons—at least no date prior to that of its filing in this suit— 
and the plaintiff should have proved not only the signature of the document, but that it was made 


am ia 


a at the date which it bears. The defendants had acquired a lien upon these billiard tables, by their 
art ‘"peigure before this suit was brought. 

“lt The plaintiff, as vendor, had no right to enjoin the Sheriff's sale. He had only the right to claim 
8 the price, in virtue of the privilege of vendor, by third opposition. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
A Magne, for plaintiff and appellant. H. & J. A. Gaither, for defendants. 

Bucuanan, J. The plaintiff sues for three billiard tables, seized by defen- 
dants, in execution of their judgment against one Judd, and in Judd’s pos- 
session. 

Plaintiff alleges that he sold those billiard tables to Judd, for the price of 
nine hundred and fifty dollars, in two notes, at ninety days and six months. 
Before the first of these notes fell due, the billiard tables were seized by the 
Sheriff, under defendants’ execution; and plaintiff claims the possession and 
ownership of them under a private writing filed with his petition, in which 
the sale of the billiard tables is recited, and it is further stipulated as follows : 
“ It is understood by the parties, that those billiard tables will be the property 
of B. Antognini, until final payment of those notes.” 

Plaintiff enjoined the Sheriff’s sale upon this showing. The court below 
admitted this document in evidence, notwithstanding the opposition of the 
defendants, upon the simple evidence of the signature of Judd to the private 
writing filed with the petition. 

We think the court erred. This private writing had.no date as to third per- 
sons—at least, no date prior to that of its filing in this suit—and the plaintiff 
should have proved not only the signature of the document, but that it was 
made at the date which it bears. The defendants had acquired a lien upon 
these billiard tables by their seizure before this suit was brought. 
~ The plaintiff, as vendor, would have had no right to enjoin the Sheriff’s sale. 
He had only the right to claim the price, in virtue of the privilege of 
vendor, by third opposition. The suspensive condition of the sale upon which 
plaintiff relies, is not made out by sufficient evidence. 

Judgment affirmed, with costs. 
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SUPREME COURT OF LOUISIANA, 


Josern Ran v. L. Larsam et al. 


The maker, or endorser, in an action ona note, in the absence of any equity existing 
payee, cannot question the title of the holder. sia | 
The equities which defendant is entitled to plead, are such as operate in his own favor, net 4 
which belong to a party to whom heis liable. Lza, J. . gee 


PPEAL from the Fourth District of New Orleans, Reynolds, J. 3 
Schmidt, for plaintiff. Michel, one of the defendants, in pro. per, | 
Voorntes, J.* The plaintiff, as endorsee, sued Z. Latham and H. L. Ma. 
shall, as makers, and J. J. Michel, the payee, and T. P. McMillan, as endo. 
sers of a promissory note. 4a 
Latham and Michel answered separately, the former by pleading that ®, 
plaintiff was not the bona fide owner and holder of the note declared 
and the latter, among other things, “that said note, after maturity was, 
now, the property of Elisha Crocker, and that the same has been paid and 
tinguished by John P. McMillan, acting for his wife, in a settlement with Be 
sha Crocker.” No plea was filed by either of the other defendants. me 
There was judgment in favor of the plaintiff against the defendants in wl, 
and Michel alone appealed. Po 
We do not think there is any error in the judgment of the court belo, 
The averment of the appellant discloses no equitable defence, not even rainst 













Crocker, the alleged owner of the note. If the latter had any right to : 
note, as shown by his own testimony, it was that of pledge. The de is 
clearly inadmissible under the well settled principle, that the maker, or endor 
ser, in an action on a note, in the absence of any equity against the pa aye a 
cannot question the title of the holder. ; 

It is therefore ordered and decreed, that the judgment of the cout 
be affirmed, with costs. 


Lea, J. It is shown that the plaintiff in this suit is acting as thes 
agent of Crocker. The endorser might therefore set up any equitable 
to which he was entitled as against Crocker, but it does not appear that @ 
ker has been paid, though he holds securities which, until recently, have bes 
the subject of a litigation between himself and McMillan. The defence, ’ 
fore, as against Crocker, is not made out. It is proper to remark, 
that even if payment by McMillan, who was the defendants’ endorsee 
had therefore an interest in discharging the obligation, had been pro 
would not operate as a discharge of the defendant, until he had shown that, 
was an endorser for the accommodation of McMillan, which nothing in the 
evidence establishes. The equities which a defendant is entitled to plead, am 
such as operate in his own favor, not those which belong to a party to - 
he is himself liable. ; 

I concur in the judgment which has been rendered, but prefer to places 
assent on the above grounds, vr 
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*SrorrorD, J., took no part in this decision. 
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A. T. Picxerett, Curator, &c., v. F. M. Fisk. 


steamboat was purchased to be resold, and not to be engaged in the carrying trade. By the 
Court: Under the circumstances the parties were merely jointewners of the property, and not 
or joint traders within the meaning of the law. 
A partnership is founded on the voluntary contract of the parties, as centradistinguished from the 
relations that may arise between them by the mere operation of law, independent of such con- 
tract. 


The surviving partner cannot alienate the partnership property. The power to alienate ceases with 
the dissolution of the partnership; the heirs of the deceased become joint owners of the com- 


mon property, and the survivor can only dispose of his right in the thing sold. 

An action for the recovery of the value of property belonging to a succession for which the defen- 
dant has made himself liable, is not an action for damages resulting from an offence, or a quasi- 
offence, and the prescription of one year is inapplicable to it. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Wolfe & Singleton, for plaintiff. Bartlette & Collins, for defendant and 
appellant. 

Voormes, J. This is a suit brought by the curator of the succession of the 
late Harvey St. John, to recover of the defendant one-half of the value of 
the steamer Eudora. 

The plaintiff alleges that the defendant purchased the steamer jointly with 

St, John, through the agency of John T. Jeter, for the price of $2000, at a pub- 
lie sale made by the government of the United States, on the 9th of Novem- 
ber, 1848, their title to which being consummated by Jeter’s transfer.to them 
on the 18th of the same month; that the deceased paid, as his portion of the 
price and expenses incident to the purchase, the sum of $1,081; that the de- 
fendant took possession of the steamer about the 12th January, 1849, and dis- 
posed of her for his own use and benefit, and has refused to acccunt to the suc- 
cession for its interest therein; that said steamer, purchased much below her 
real value, was worth $15,000, to one-half of which the succession is justly 
ad legaliy entitled. He further alleges, that the defendant took possession of 
the steamer after the death of St. John, and previous to the appointment of 
the curator, and converted her to his own use, &c. 
The defendant, among other things, pleaded that the steamer was bought 
on speculation by St. John, Jeter, another person, and himself, each for one- 
fourth: that afterwards the agreement was changed, whereby he acquired one- 
half, and Jeter and St. John, each, one-fourth of her; that he was to advance 
the purchase money, and the title was to be taken in the joint name of St. 
Joha and himself; that the price, $2,000, was paid one-half by himself and 
the other by St. John, who obtained a loan for that purpose on his endorse- 
ment; that he became liable for and paid said loan; and that the steamer was 
tobe fitted out and sent to New York to be resold, &c. 

The evidence shows that St. John and Fisk were the joint purchasers of 
the'steamer for the price of $2,000, one-half of which was paid by each of 
them; that after the death of St. John, and previous to the appointment of 
the curator, Fisk took possession of the steamer, then lying at the port of New 
Orleans, and sent her off to New York, and that she was lost on her voyage 
thither. There is an admission in the record, that the vessel was purchased 
‘by the parties on speculation, to be sent to New York for resale. But itis 
manifest they did not intend to engage her in the carrying trade. 
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SUPREME COURT OF LOUISIANA, 


Under the circumstances, we think the parties were merely joint 
the property, and not partners or joint traders, within the meaning of 
law. “A community of property does not of itself create a partne 
ever that property may be acquired, whether by purchase, d 
sion, inheritance, or prescription.” ©. C. 2777. A partnership is fou 
the voluntary contract of the parties, as contradistinguished from the 
which may arise between them by the mere operation of law, indep 
such contract. Partnership and community, says Pothier, are not the 
thing. The first is founded upon the contract of the parties, which thug, 
ates the community; the last may exist independent of any contract 
ever. Pot. De Société, p. 2. As an illustration, in the case of the part | 
of a ship, who are treated as tenants in common thereof, each having i | 
tinct although an undivided interest in the whole. They thus may properly 
be said to have an undivided interest in the ship; and yet that inte 
not make them partners. As Duranton says: La société aussi p 
communauté; en un mot, toute société est bien une communauté : 
communauté n’est point une société. Il faut pour cela la volonté des 
Dur. Droit Fran., vol. 17, § 320. 

But even supposing that the purchase constituted a partnership between 
parties, still in what respect could it materially alter the position of the def, 
dant? The partnership was dissolved by the death of St. John, previous 
the removal of the property. The doctrine as to the power of the 
partner to alienate the property, movable or immovable, of the partnershipyy 
clearly settled in the case of Simmons v. Parker, 4 N. S. 207, where it wa 
expressly held, that such power ceased with the dissolution; that the hein 
the deceased became joint owners of the common engiett and the 
could only dispose of his right in the thing sold. See also the case of 
man et al. v. Hickman et al., 9 R. R. 149. It is clear, therefore, that 
fendant had no power to dispose of the vessel. Having done so, it was at 
peril, and he is bound to account to the succession either for the fers 
its value. 

The case of Jouanneau, curator, v. Shannon, 4 An. 880, relied on by deli 
dant, does not appear to us to be analogous to the present. In that case, the 
vessel was engaged in the carrying trade, and Whipple, the one-fourth ownd, 
had died; it was held, that public policy and the interest of the survi 
partner, required that she should not lie idle at the wharf, but be use’ 
ployed. The peculiar circumstances presented in that case, illustrate vety 
strongly the propriety of maintaining such a principle, even after the deat@ 
the part owner. The steamer, it appears, had been advertised to leave, on ber 

usual voyage, on the day of Whipple's death. She was a regular packet fll 
been taking in cargo on the day of his death and the day previous, ; 
heavily laden. She was lost on her voyage. It was held, that Miller, the wih 
viving partner, having a right to employ the boat usefully, was not bound 
bear the burden of the whole loss in the absence of proof that it was ome 
sioned by any misconduct or negligence on his part. But in the present a3, iE 
it is essentially different; the vessel was not engaged in the carrying t : 
sent to New York for resale. 

We are of opinion the prescription of one year, on which the de! 
lies, is inapplicable to the present action. It is not an action to recover 
ages resulting from an offence or quasi-offence, but one for the rec 
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NEW ORLEANS, APRIL, 1856. 
¢alue of property of the succession for which the defendant has made himself 
_ only question which remains to be determined is, whether the proof is 
gufficient to justify the amount awarded in favor of the plaintiff by the ver- 
dict of the jury. We think not, One-half of the value of the property in 
was the only amount which the succession could recover. The pur- 
chase money was $2,000. The weight of the testimony shows, that the steamer 
could not have been used at New Orleans at a profit. As the expenses of the 
previous to the death of St. John, appear to have been defrayed by the 
defendant, it follows that the succession has no right to the additional value of 
the property resulting therefrom. 
“Iteis therefore ordered and decreed, that the judgment of the court be- 
ow be avoided and reversed; that the plaintiff recover of the defendant, 
the'sum of one thousand dollars, with legal interest from the 26th of May, 
1654, together with the costs of the District Court; and that the costs of this 
appeal be borne by the plaintiff and appellee. 





Succession or Curistopne Pasquier—Jvures Larkne, Curator. 


Bxecutors, administrators, curators and syndics, are bound te keep a bank book in their official 
names, and deposit all monies collected by them, as soon as received, ina chartered bank, if there 
be one in the parish, although no chartered bank of the State pays interest on deposits. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 


Roselius and Latour, for curator, appellant. Olark & Bayne, for appel- 
lees. 


Srorrorp, J. We are of opinion that if all the chartered banks of the 
State have ceased to pay interest on deposits, as asserted but not proved by 
the appellant, still it does not follow that executors, administrators, curators, 
and syndics, are thereby dispensed from the necessity of keeping a bank-book 
in their official names, and depositing all monies collected by them, as soon as 
received, in a chartered bank, if there be one in the parish. 

The Act of March 13th, 1837, (Bul. & Cur. Dig., p. 2,) has been substantial- 
ly réenacted on the 12th of March, 1855, (Session Acts, p. 78,) under the title 
of “an Act to regulate and define the duties and powers of administrators, 
executors, curators and syndics.” 

We are also of opinion that the claim in this rule for the twenty per cent. 
interest, and the dismissal from office of the curator, was not barred by the 
filing, or adjudged by the homologation of the provisional account, pending 
the rule. 

The rule was treated by all parties as a separate and distinct claim, and 
was never cumulated with the proceedings upon the account. After the filing 
ofthe account, the rule was continued from time to time, as presenting an is- 
‘gue by itself. As that issue has never been abandoned by the plaintiff in the 
rule, nor sought to be cumulated with the issue upon his provisional account 
byithe defendant in the rule, we do not think the latter can invoke the protec- 
tion of the plea of res judicata. 
~ Judgment affirmed. 





SUPREME COURT OF LOUISIANA, 


Marcaret E. Woopwarp v. Seymour H. Lorry, Sheriff, et a] 


A sufficient authorization for the wife to appear is shown, when she and her husband 
cited : both filed their answer on the same day—were represented by the same coun: Re 
wife, in her answer, expressly alleges that she was duly authorized to appear and defend th 

Where a decree of court is rendered “by reason of the consent of parties, plaintiff and 
dant,” it does not matter whether the consent was given in writing, or verbally, it willbep 
sumed, until the contrary is made to appear, to have been given in such a way as to , 


r 
decree. 
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PPEAL from the District Court, Seventh District, Parish of West Felician 
Roselius, for plaintiff and appellant. Muse, for defendants. ; 
Lza,J.* The facts connected with the litigation which is presented in thi 
case are substantially as follows: a 
Abisha Woodward, the former tutor of the minor heirs of Eben Wea Y 4. 
was condemned by two judgments of the Probate Court of East Felicians| 
pay to his former wards, represented by Albert and Maria Poole (the de 
in the injunction) the sum of $14,202, with interest. After these judgment, 
had been rendered, viz: on the 14th day of December, 1848, Woodward convey ; 
to his wife (the plaintiff in this suit) a number of slaves and a tract of and 
the alleged purpose of replacing her paraphernal claims. 

On the first day of March, 1844, the defendants in this suit instituted aa 
against Woodward and his wife, for the purpose of setting aside the con 
above referred to, on the ground of fraud and simulation, and for the purpos 
of subjecting the property to the payment of their judgment against W 
On the Ist May, 1844, Mrs. Woodward sued her husband for a separation 
property, claiming as her own the property which is the subject-matter of | 
litigation. In this suit Poole and wife intervened, opposing the claims of | 
wife against her husband for substantially the same reasons as were set forth i 
the revocatory action. 

At this stage of the proceedings, on the 30th of April, 1845, a judgment 
cognizing the indebtedness of Woodward, as claimed in the revocatory 
was rendered with the following stipulations and reservations as respects Mrs 
Woodward, as will appear from the extract : 

“The plaintiffs claim a privilege and mortgage on all the immovables aad 
slaves of the defendant, Abisha Woodward, to pay and satisfy said — 
Neither party offering any evidence, the one in support of their allegations 
fraud on account of which the act of sale from the defendant, Abisha Wi 
to his co-defendant, Mrs. Margaret Woodward, is sought to be annulled and set 
aside; nor the other, in support of their rights to have said sale confirmed; and 
by reason of the consent of parties, plaintiff and defendant. 

“It is ordered and decreed, that the said judgment of the Probate Court 
against said Abisha Woodward be affirmed, and that it operate as a privilege 
mortgage on all the immovables and slaves of said defendant until the full 
final payment of said judgment, subject to the credits aforesaid. And by 










of the consent aforesaid, it is further decreed, that the land and negroes embrae 
in the act of sale, and adjudged to her in suit No. 3094, shall be subject to th 
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* Merrick, C. J., declined sitting in this case. In the District Court Merrick (then) J., 
having been of counsel, and the record does not show by what J: udge the 7 


ee pT 


dered. 


7 








SESRSESSSEPE PAZ 22 7? 23732 82.8 & 








‘NEW ORLEANS, ‘APRIL, 1856. ‘O81 


nt of the aforesaid judgment; and by the consent aforesaid, it is further | Woonwan» 
and decreed, that the said judgment shall be payable in ten equal instal. —_Lexrr. 
ments: the first instalment thereof to fall due on the 1st day of April, A. D., 
4846, the whole to bear interest at the rate of six per cent. per annum from the 
ite of the rendition of this judgment; and by the consent aforesaid, it is fur- 
ordered and decreed, that in case the defendant shall fail to pay any of the 
said instalments, as the same shall fall due, then the plaintiff shall have the right, 
to issue execution on said judgment only for the amount that may be due on 
said instalment or instalments at the time such execution shall issue.” 
Upon the judgment, of which the above is an extract, an execution was issued 
ae to enforce the payment of the fifth instalment, as provided by the judgment, by 
a a seizure of the slaves sold by Woodward to his wife. For the purpose of resist- 
; ing this seizure, the plaintiff in this suit has obtained an injunction, on the ground 
that she is not bouud by the judgment rendered in the case of Poole v. Wood- 
‘ ward and wife, for the reasons: 
: “Ist. That she was not legally made a party to said suit, not having been 
; authorized to appear either by the court or her husband. 
t 
’ 













































94. That the debt for which execution has issued was due exclusively by her 
husband, and that she could not legally bind herself for his debts, if she had 
chosen so to do, which she denies. 

$d. That she was without power to give her consent to the judgment in the 
suit of Poole v. Woodward and wife, and that she never did give her written as- 
sent thereto. 

Our attention has also been directed to the fact that at the inception of this 
suit, Adelaide Woodward, who was then represented by her tutors, Maria R. 
Poole and husband, had, during the pendency of the action, intermarried with 
Preston Pond, Esq., and that said Pond was not made a party to the proceedings 
prior to the rendition of the judgment; for which reason it is urged that the 
cause should be remanded for a new trial. 

We find no evidence in the record that Adelaide Woodward is married to 
Preston Pond, Esq., except the mere suggestion of plaintiff's counsel.. Assum- 
ing it to be true, the plaintiff should not have proceeded to the trial of the case 
without making Pond a party. 

She complains with a bad grace of her own neglect to bring one of the par- 
ties properly into court, especially as this very party has not been cited, or other- 
wise made a party to the appeal. In the absence of proof to: the contrary, we 
will act upon the presumption omnia rite acta with reference to the action of the 
District Court. co 
| As respects the objection that Mrs. Woodward was never authorized to appear, 
| and defend her interests In the suit of Poole and wife v. Woodward and wife, we 
find that both she and her husband were duly cited, both filed their answers on ° 
the same day, were represented by the same counsel, and the answer of Mrs. 
Woodward expressly alleges that she was duly authorized to appear and defend 
the suit. We think these facts, taken together, constitute a sufficient authoriza- 
tion. See Stone, syndic, v. Tew et al., 9 R. 195; also 10 La. 574. The objec- 
tion that the wife could not make herself responsible for her husband’s debts is 
without force as applicable to a case which is brought for the express pur- 
¥ pose of attacking a sale from a husband to his wife on the ground of fraud and 
simulation, and for the purpose of subjecting the property thus fraudulently sold 
to the payment of his debts. It she had a right in such a litigation to defend 
86 
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Woopwar> herself, she had also a right to enter into such arrangements as her 
Lunt. might require, provided they were contracted in good faith and for 
advantage. ie, 

If the alleged arrangement or consent, upon which the judgment was req. 
dered, was intended as an evasion of the law, the plaintiff should have show, 
it. We find nothing in the record to justify such aconclusion. This brings » a 

.° the inquiry whether any such consent was given. The plaintiff says th 
“she was without capacity to give such a consent,” especially as she “we y 
neither authorized by the court nor her husband, and that she never ong 
written consent thereto.” 

We have already determined that Mrs. Woodward was properly a party to t 
suit referred to, and was assisted therein by her husband. Whether she 
her written consent to the judgment which was rendered by the court is 
material; it may have been given verbally and in open court. The decree iteslf 
embodies the statement that it was so rendered “by reason of the consent of 
parties, plaintiff and defendant.” If this consent was in writing, a copy has not 
been furnished; but whether it was given in writing, or was given verbally, it 
must be presumed to have been such as to justify the action of the court until 
the contrary is made to appear. It is to be observed, also, that the judgment 
has not been appealed from. ; 

It has been urged that in whatever aspect the case may be viewed, the pla. 
tiff in execution should have resorted to the hypothecary action. We think the 
proceedings, the enforcement of which have been enjoined, have all the 
elements of this form of proceeding. 

Lastly, the special damages allowed for counsel’s fees, in defending the injune- 
tion suit, are complained of as excessive. The amount allowed exceeds that 
claimed by the defendant’s themselves in their answer. We think it would 
been safe in the estimate of the value of the service of counsel to have adopted 
as a maximum the amount fixed by themselves. In this respect the appellant is 
entitled to a change in the judgment in her favor. : 

It is therefore ordered, that the judgment appealed from be amended so as to. 
read as follows: It is ordered, adjudged and decreed that the injunction herein 
granted be dissolved and set aside, and that the defendant recover of the plain. 
tiff and her surety, D. S. Rhea, in solido, interest at the rate of eight per cent, 
per annum on the amount of the execution enjoined from the date of the 
injunction till the date of its dissolution, and twelve per cent. damages on the 
amount of the said execution, with $500 as special damages for counsel fees, 

*» with the costs of suit in the District Court; and it is further ordered, that the 
costs of the appeal be paid by the appellees. 
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Srare or Lovisiana v. James CosTE.io. 


It is good ground of challenge in a capital case that the juror has conscientious scruples against 

capital punishment. 

The court has a right to discharge the jury in a capital case, when such discharge is of evident neces- 

_gity; and by necessity is not meant that which is physical only, but it has application to cases of 
moral necessity, as where the ends of justice would of necessity be frustrated, or where it arises 
from the impossibility of proceeding with the case, without producing evils which ought not to be 
sustained. 

The jury empannelled and sworn to try the prisoner on an indictment for murder, before the indict- 
ment was heard or evidence received, was, on the suggestion of prisoner’s counsel, and with the 
written consent of the prisoner, allowed to separate—the District Attorney reserving his right, 
with the consent of prisoner’s counsel, of making his objection the next day, should he think it 
important to do so, and to move for the discharge of thejury. On the next day the District At- 
torney, considering the separation of the jury illegal, moved for the discharge of the jury, which 
was accordingly ordered. Another jury was subsequently empannelled for the trial of the prisoner, 
when his counsel filed a plea in bar, alleging that having been once put in jeopardy ef his life, he 
could not be tried by a different and distinct jury. There was a verdict of guilty, On appeal— 
Held: the separation of the jury, under the jurisprudence of this State, would have vitiated the 
yerdict they might have rendered. The motion to discharge the jury was made in goed faith; the - 
discharge of the jury was without prejudice to the prisoner’s rights; the prisoner stood before the 
second jury with every advantage he enjoyed when the first jury was empannelled. The convic- 
tion was valid. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Morse, Attorney General, and Zappan, District Attorney. Field and M. 
A. Frazer, for appellant. 

Lga,J. James Costello having been convicted of the murder of John Dunn 
by the'verdict of a jury, without qualification, is appellant from a sentence of 
death rendered in accordance therewith. 

The grounds upon which the appellant claims a reversal of the judgment are 
embodied partly in two bills of exceptions, from the first of which it appears 
that “after the jury had been empannelled and sworn, and at a late hour in the 
afternoon, and before any testimony had been offered, and before the jury had heard 
the indictment read to them, and by the written consent of the defendant, given 
in open court, as well as the consent of their counsel, given in open court at 
the same time, the jury were discharged until the next morning, at 10 o'clock, 
and were permitted to separate; and on the next morning, after the jury had 
appeared in court and answered to their names, the District Attorney moved the 
court to discharge the jury from the further consideration of the cause, vpon the 
ground and for the reason that the separation of the jury, after they were sworn, 
was error, and that any verdict they might render against tlie defendant would 
bea nullity, which motion of the District Attorney the court sustained and dis- 
charged the jury from the further consideration of the case, and ordered another 
jury to be called to try the defendant,” to which action ef the court the defen- 
dant, by his counsel, reserved his bill of exceptions, which was signed, the court, 
however, adding that “when the motion was made to allow the jury to separate 
for the night, the District Attorney stated that while he did not wish to object, 
he had his doubts as to the legality of the separation, but would consent to it, 
reserving to himself the right to recede from his position, and to require the dis- 
charge of the jury when brought into court the next day, in case he should, 
upon further investigation, find that the separation was illegal and would invali- 
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date the verdict. One of the counsel representing the accused stated 
Cosraxto. would be no objection to such a course—at least he was so understood by 
court.” Pe. 
By the second bill of exceptions it appears that three jurors were tide 

and excluded from the jury upon the challenge of the District Attorney, owt 
ground that they had conscientious scruples against finding a verdict 
jpanied with capital punishment. This last ground ef defence was aban 
the argument of the appellant’s counsel, and has been too recently d 
be untenable, in the case of the State v. Melvin, to require more thana 
to the decision in that case. oie 


Upon the empannelling of a second jury on the ensuing day, the 80th wn 









plea in bar to the prosecution was filed on his behalf by his counsel, 

forth that on the 29th May a jury was duly empannelled and sworn to 
issue jomed between him and the State, before which jury, so empannelled and 

selected by himself, he was ready and willing to defend himself, and a 
that said jury so empannelled was discharged (although duly qualified and com 
petent to try the cause) against his consent, and without any necessity fons 
doing, therefore he avers that having once ‘been placed in jeopardy of his Be 
- is not liable to be tried by a different and distinct jury. 
‘(he matters of defence set up in this plea present the same legal queaill 


are coritained in the first ‘bill of exceptions: vit 
1st. Did the court err in discharging the first jury ? i 
2d. If there was no error in discharging the first jury, have the rights of the 
prisoner been prejudiced in any manner by the action of the court! - 


It is scarcely necessary to discuss the question whether, upon the mereem 
pannelling-of a jury, a prisoner can be said to have been put in jeopardy of life 
or limb, before a word of testimony has been heard against him, and beforeithe 
jury have received any information concerning the charge made against him)y 
a reading of the indictment. sit 

It may be-coneeded that in criminal proceedings nothing should be done within 
the diseretion of the court to the prejudice of the prisoner, and that if in the die 
missal of a jury without the consent of the prisoner, he has been deprived of any 
legal right, or error has been committed to his prejudice, so that he cannot stand 
before a seeond jury with every legal advantage he possessed when the fint 
jury was dismissed, then it will be considered that such dismissal is equivalent 
to an acquittal, and that the accused cannot be called upon to answer tothe 
charge before another jury ; but we cannot recognize the doctrine that it isan 
absolute right-of the prisoner to be tried by the first jury which is empannelled, 
His right certainly is that he shall be tried by a jury legally empannelled,and . 
“when the jury have been charged with the trial of a case, the absolute rightef 
the Attorney General to enter a nolle prosequi is suspended, or at least qualified, 
and cannet be exercised against the consent of the court, which will in noease 
grant it if the defence appears ample, or if the motion appears not to be ingood 
faith, or to promote the ends of justice.” -See'the State v. Hornsby, 8 R. 5800) 

It was formerly held in England that a jury sworn and charged by the court 
in cases affecting life or member could not be discharged, and this doctrineap 
pears to Have received the sanction of Mr. Justice Blackstone to this extentythat 
“when the evidence on both sides is closed, and indeed when any evidence hath 
been given, the jury cannot be discharged, unless in cases of evident necessity, 
till they have given in their verdict.” See 4 Black. 861. And in former tiags 
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thejary were kept without meat or drink, fire or candle, until they should agree 
sna verdict, a coercion with reference to which it has been justly remarked, 


> aan effectual in securing a verdict, “it may be doubted whether a verdict 


wobtained would do any honor to the administration of justice.” 

- These doctrines have received a thorough re-examination as applicable to the 
criminal jurisprudence of this country, and though there has been some conflict 
of opinion, we think the weight of reason and authority is in favor of the right 
of the court to discharge a jury in cases of evident necessity ; and by necessity 
ja not meant that which is physical only, but it has application to cases of moral 
necessity, as where the ends of justice would of necessity be frustrated “or 
where it arises from the impossibility of proceeding with the case without pro- 
ducing evils which ought not to be sustained.” Wheaton’s Amgrican Criminal 
Law, p. 210. 

Mr. Justice Kent lays down the proposition, as borrowed from Sir W. Foster, 
“that it is impossible to fix upon any single rule which can be made to govern 
the infinite variety of cases that may come under the general question touching 
the power of the court to discharge juries sworn and charged in criminal cases.” 
«Every question of this kind,” says the same writer, “ must rest with the court 
under all the particular or peculiar circumstances of the case. There is no alter- 
pative. Either the court must determine when it is requisite to discharge, or 
the rule must be inflexible, that after the jury are once sworn and charged, no 
other jury can, in any event, be sworn and charged in the same cause. The 
moment cases of necessity are admitted to form exceptions, that moment a door 
is opened to the discretion of the court to judge of that necessity and to deter- 
mine what combination of circumstances will create one.” See T'he People v. 
Olcott, 2 Johnson’s Cases, 300. 

Mr. Justice Story affirms the same doctrine in the following language: “We 
think that in all cases of this nature the law has invested courts of justice with 
the authority to discharge a jury from giving any verdict whenever in their 
opinion, taking all the circumstances into consideration, there is a manifest neces- 
sity for the act, or the ends of public justice would otherwise be defeated. They 
are to exercise a sound discretion on the subject, and it is impossible to define 
all the circumstances which would render it proper to interfere.” See United 
States v. Percy, 9 Wheaton. 

The jurisprudence of our own State is in conformity with these views. See 
State v. Brown, State v. Hornsby, and State v. Ferguson, 8th Rob. In the last 
named case, asin the case at bar, it was urged in behalf of the prisoner that 
though the right of the court to discharge a jury might be conceded in certain 
excepted cases, yet that right was to be confined and restricted to cases of abso- 
lute necessity. “This concession,” says the court, “reduces the matter to the 
simple question, necessifas vel non. Of the existence of the necessity the court 
must necessarily be the judge; an authority to be exercised in all, particularly 
in capital cases, within the limits of a sound legal discretion.” “The amount of 
fancied evils, flowing as is alleged from the concession of such power to courts 
of justice, would be more than compensated by the possible, probable, nay posi- 
tive infliction of wrong upon the unhappy class of persons themselves for whose 
benefit and protection the rejection of the power is now invoked.” * 

» We deem it unnecessary further to illustrate this question by a reference to 
authorities. We think the only question to be determined is, whether under the 


peculiar circumstances of the case there was a proper exercise of the discretion 
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of the court in discharging the first jury? Whether the ends of public ji 
required it; whether the prisoner was prejudiced thereby, or was d 
any legal advantage by their discharge ? 

It is to be observed that the separation of the jury on the evening of t 
May was granted upon the suggestion, and on the motion to that effect, 
counsel for the accused, who, for the purpose of giving it effect, filed the 
consent of the accused thereto with that of his counsel. It appears ¢ 
District Attorney suggested his doubts as to the legality uf the proceeding), 
reserved his right to make his objections on the following day, in which 9) 
the counsel for the accused, as they were understood by the court, expremmal 
their concurrence. It is manifest, therefore, that the act which appears to hy 
been considered as an impediment to further proceedings before the first 
was not one over which the defendant had no control, or which he could not pre. 
vent; on the contrary, it was one which was adopted at his suggestion, upon hig 
own motion, and granted under reservation of legal objections, to be urged rk 
should be considered necessary on the part of the State. 

The jury having separated, as above stated, the next question is, whol 
was a proper exercise of the discretion of the court, under the circumstaneesy 
before the trial began, before the jury were charged with the case, and befom 
the indictment was read or any testimony was heard, to discharge the jury 
cause a new one to be sworn in. As the case then stood, equal justice 
not be done between the State and the prisoner. Under the jurispradence gf. 
the State, it was a settled rule of practice in criminal cases, “that the sepa 
’ of a jury, after being sworn, without being in ia ef a sworn officer, i “. 
to the regularity of the proceedings in a capital case.’ 1 ail 
We concur in the opinion of Mr. Justice Preston im the case of the Ei 

le 








Desmond et al: Tuat we should greatly doubt the propriety of such a ru } 
practice, were the question an original one in our courts, “ but a court orga 

for the very purpose of establishing uniform prineiples and practice in criminal, 
matters have so decided.” See the State v. Hornsby, 8 Rob. i 

Whatever may be the practice, therefore, in other States, we must er 
that in this State it is established in accordance with the ruling in the two eas 
above quoted. It was idle, under the circumstances, to proceed with the ¢ 
before the first jury, for all the purposes of a criminal prosecution. It was 
per, therefore, for the District Attorney to suggest that a new jury should be~ 
sworn, as the tribunal which was about to try the prisoner could not bring in 
effectual verdict of conviction. It is evident, then, that “the motion was 
in good faith, to promote the ends of justice,” and without the intention of 6 
pressing the prisoner; and it has not been shown that the defendant did not 
stand before the second jury with every advantage which he enjoyed when @ 
first jury was empannelled. 

The discharge of the first jury, therefore, was without prejudice to his rig 
We think, under the circumstance of the case, that it was the duty of the court” 
to discharge the jury. This conclusion disposes of the plea in bur, which is” 
based exclusively upon the alleged error in discharging the first jury. It 
properly treated by the court as presenting a question of law exclusively. ay 

Our attention has been directed by the arguments of counsel to the al 
refusal of the court to charge the jury: “That although drunkenness is no 
cuse for crime, yet if in the consideration of all the circumstances of the case,” 
they believed that the defendant was so much intoxicated as to make himself 
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of reasoning, and committed the act in the heat of passion, they had 
ee reduce the killing to manslaughter.” a 

It appears that the Judge did charge the jury that if they considered that the 

been committed in the heat of passion, they might so reduce their ver- 

det, but it is alleged that he refused to charge them that his being incapable of 

reasoning, in consequence of intoxication, was sufficient cause for such reduc- 






“i fact is not made to appear by a bill of exceptions taken to the charge 
. of the court, and we are therefore relieved from the necessity of enquiring into 
tness. 

It is ordered that the judgment be affirmed. 


{ 
| 
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JEANNETTE Mocu, wife of A. Ross, v. Garrawarrz, Girrin & Co. 


Where s plaintiff is seeking to recover from a defendant a sum of money, or to enforce from him 
the recognition of some right, or the performance of some obligation, a trial had in the absence 
of the plaintiff will entitle defendant merely to a judgment of non-suit as against the plaintiff. 
But this rule is strictly applicable to cases where the position of the party sued is purely defen- 
\sive, and it cannot be extended to cases where the defendant is himself obstructed in the recogni- 
_ tion or enforcement of his own rights, or counter claims against the plaintiff. 

In an injunction suit, where the issues have once been properly presented to the court upon plead- 
‘ings involving issues upon the merits, a judgment dissolving the injunction, unless appealed from, 
Will be conclusive between the parties, where the same grounds are again set up to enjoin a se- 
cond seizure for the same debt, or of the same property. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
G. & C. E. Schmidt, for plaintiff and appellant. Morse, for defendants, 

Lea, J.* Garthwaite, Giffen & Co. having obtained a judgment in the 2d 
District Court of New Orleans, against A. Rose, caused property to be seized 
in execution, which the plaintiff claimed as her property, and for the purpose 
of vindicating her right as owner, she sued out a writ of injunction, Upon 
issues regularly made up, the case was tried. The plaintiff being absent and 
her counsel not appearing; the court, after hearing evidence, rendered a judg- 
ment “in favor of the defendants Garthwaite, Giffen & Co. and M. Marigny, 
Sheriff, and against the plaintiff Jeannette Moch, wife of A. Rose, decreeing 
that the injunction therein issued be dissolved, and that the defendants recover 
damages, &c.” From this judgment no appeal has been taken. 

After the judgment had been rendered, upon the attempt of the defendants 
to proceed with their execution by the seizure and sale of the same property, 
she filed another petition for an injunction, in the Second District Court, set- 
ting forth the same facts, but alleging that the former injunction had been set 
aside through the negligence of her counsel in defending her interests. This 
petition was accompanied with a rule upon the defendants to show cause why 
the injunction should not be granted as prayed for. Upon a trial had, the rule 
was dismissed, and from the judgment refusing the order of injunction, the 
plaintiff has appealed. While the appeal was yet pending, and within three 
days after it had been granted, the plaintiff, by her coungel, filed another appli- 
tation for an injunction, in the Sixth District Court of New Orleans, alleging 


—— 


Meanicx, 0. J., not having heard the argument, took no part in the decision of this case. 
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" her ownership of the property seized, as in the two previous pet 
Gaatawarre. omitting all mention of the two previous applications and of the 
° thereon. Upon a rule taken for that purpose, the court set aside the 
tion granted upon this last application, with 20 per cent. damages, and 
this judgment also an appeal has been taken. 

The grounds of the rule were: 1st. That the same matters had t 
decided by the Judge of the Second District Court, in which the orig 
ceedings were had, and that the previous action of the court had bee 
judicata ; and, 2d. That the court was without jurisdiction to enquire 
validity of proceedings had in the execution of a judgment rendered bye 
of concurrent jurisdiction. se 

It will be necessary to examine only the first of these points. +. 

Where a plaintiff is seeking to recover from a defendant a sum of 4 
to enforce from him the recognition of some right, or the performance of Sim 
obligation, a trial had in his absence will entitle the defendant merely toa jude 
ment of non-suit as against the plaintiff; but this rule is strictly applic 
cases where the position of the party sued is purely defensive, and cai 
extended to cases where the defendant is himself obstructed in the rece 
or enforcement of his own rights or counter-claims against the plaintiff, 
a “ plaintiff cannot, by discontinuing or submitting to a non-suit, prevents 
fendant from trying his claim in reconvention. The claim of a defendant nan 
injunction for interest and damages, is so analogous, that the same rule willb 
applied to both.” See 5th An., 298. The same remark will apply tot che 
mand of the defendant, that he be permitted to proceed in the execution 6 i 
judgment, and that the legal barrier which has been interposed to the enforge 
ment of his rights by the writ of injunction, be set aside and dissolved. Pe 

So far as this issue is presented by the pleadings, it involves a demand t 
by the defendant against the plaintiff, upon which the latter cannot de 
defendant of his right to the judgment of the court by absenting himself fi 
the court-room on the day of the trial. 

It would be in the power of a judgment debtor at his caprice, and 
length of time to defeat the enforcement of the recognized rights of ri 
ditor, if he could be permitted successively and alternately to renew the same 
issues, and at his pleasure to deprive the judgment creditor of an adjudic 
upon them. We think, therefore, that where in an injunction suit the 
have been once properly presented to the court upon pleadings involving 
upon the merits that the judgment dissolving the injunction, unless app 
Jrom, will be “conclusive between the parties where the same 
again set up to enjoin a second seizure for the same debt or of the a 
perty.” See Florance v. Wilcox, 14th L. R., p. 58; 2d An., p. 494; Ist E 

nen’s Digest, 803, No. 15.* 
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It is ordered, that the judgment be affirmed. 
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‘The following charge to the Jury held to be strictly correct. 
I to maintain an action for damages for a malicious arrest, the plaintiff must prove malice 
jn fact, and that the arrest complained of was made, or procured to be made by the defendants 
from malicious motives, and without probable cause. a 
fit appears from the evidence, that the defendants in making er procuring the arrest, acted under } 
the advice of counsel given in good faith; that they had a good cause of action against the de- 
fendant in said action, and a legal right to hold him to bail therefor—then the defendan‘s are not 
liable in damages to plaintiff, and the action cannot be maintained against them. 
the verdict and judgment rendered in the District Court and confirmed in the Supreme Court, in 
the case of the present defendants against O’Connel & Gould, in which the plaintiff was arrested 
and held to bail, and which arrest is the cause of action in this case, is conclusive evidence of a 
good cause of action in that suit, and cannot now be contradicted by parol or other evidence. 
Although the firm of O’Connel & Gould had been dissolved before the commencement of the action 
instituted by the defendants against plaintiff, yet all the partners of the firm of O’Connel & Gould 
were bound én solido for all the debts of the firm, and liable to be sued for them. : 
The evidence of the existence of malice on the part of the defendants, in making the arrest of the 
plaintiff, is not sufficient to maintain this action, if there was a good, or probable cause of action 
‘gt the time, and an apparent legal right to hold to bail. 
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PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Hunton & Bradford, for plaintiff. Roselius and Eustis, for defendants and 
appellants. . 
Boucnanan, J. (Le, J., dissenting.) This is a suit for damages for a mali- 

cious arrest in an action of debt: and has been already remanded by this court, 
upon a bill of exceptions to the refusal of the District Judge to charge the 
jury, that to maintain this action, it was necessary for the plaintiff to prove 
malice and the want of probable cause for the arrest. 

See the decision in 8th An., p. 11. 
Upon the second trial, the Judge gave the following charge to the jury, with- 

out any objection on the part of plaintiff: 

_“jst. That in order to enable the plaintiff to maintain this action against the 
defendants, it is necessary for the plaintiff to prove malice in fact, and that the 
arrest complained of, was made or procured to be made by the defendants from 
malicious motives, and without any probable cause. 

2d. That if it appears from the evidence, that the defendants, in making or 

_procuring said arrest, acted under the advice of counsel, given in good faith, 
that they had a good cause of action against the defendant in said action, and 
alegal right to hold him to bail therefor, that the defendants are not liable in 
damages to plaintiff, and this action cannot be maintained against them. 

8d. That the verdict and jvdgment rendered thereon in this court, and con- 
firmed in the Supreme Court, in the case of Gardner, Sager & Co. v. 0’ Connel 
i 4 Gould, No. 8822 of the docket of this court, in which the plaintiff was ar- 
. “rested and held to bail, which arrest is the cause of action set forth ip the 
ig plaintiff ’s petition, is conclusive evidence of a good cause of action in that suit, 
and cannot now be contradicted by parol or other evidence. 

4th. That although the firm of O'Connell & Gould had been dissolved be- 

fore the commencement of the action instituted by the defendants against 
plaintiff as aforesaid, yet that all the partners of the firm of O'Connell & 
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‘against defendants for ten thousand dollars damages, being rather more {fj 
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Gould were bound in solido for all the debts of the firm, and liable to be 
for them. . cal 
5th. That the existence of malice on the part of the defendants in | ; 
the arrest of the plaintiff, is not sufficient to maintain this action, if th e 
a good or probable cause of action at the time, and an apparent legal 
hold him to bail.” A 
‘The jury retired with this charge, and returned into court with a 




















double the amount of the judgment which the defendants had recovered, 
plaintiff in'the suit which has given rise to the present action. 
This verdict was in direct contradiction to the charge of the court: and th 
charge was strictly in accordance with the principles of law governing 
kind of action, as enunciated in the decision of the Supreme Court rema 
this cause. Besides the numerous cases upon which that opinion of our pr 
decessors was based, there are two decisions of a later date, Hall v. Ackley 
An., 219, and Talbot v. Stone, decided at Monroe last summer, and not yetre 
verted, in which the same principles have been reiterated by the pi 
bench. a 
It seems to Lave’ been supposed that this cause was remanded by our pred 
cessors for the purpose of having it decided by the verdict of a jury, w 
the arrest of plaintiff was made without probable cause. But there 
ground for that supposition. ‘Our predecessors not only decided that the acti 
could not be maintained without proof of malice, as well as a want of probalil 
cause for the arrest of plaintiff: but they declared in the most emphatic lam. 
guage that those elements were wanting to the present case.—“ It appearg?” 
said Judge Dunbar, the organ of the unanimous opinion of the court, “that” 
the defendants in this case were not without probable cause for the ot x 
Gould. ‘They acted by the advice of eminent and learned counsel, whose op ie 
nion was formed upon a decision of that distinguished jurist, the late J 
Martin, ‘in ‘the case-of Abat v. Robitaille, 4th Louisiana Reports, 226, ; 
for twenfy years had been considered as the proper construction of the law of ~ 
arrest, until overruled by a decision of this court in this very case of the arrest 
of the plaintiff Gould, reported in.5th An., 353, Gardner, Sager & Co. v. O Come 
nell & Gould, upon ‘which this action is boned. Although we still adhere to 
our decree in this last mentioned cause, yet there can be no doubt, under the 
circumstances and previous decisions, that the defendants had, in their act 
probable cause for the-arrest of Gould.” 
And farther down, the court says: ‘“‘ The question in the present case om 
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whether the defendants hada probable cause of action; that has been p in 
beyond doubt by the judgment obtained in their favor against Gould, for i wa 
whole-of ‘their-demand against him; but whether they had probable cause be 
the arrest, and we have already said that they had.” oat pr 

In the face of ‘these decisive expressions, it is impossible to consider that t § of 


was the intention of our predecessors to leave this matter of the probable ¢ 
for the arrest of plaintiff, an open question. They remanded the cause, 
cause the District Judge had committed a mistake in the legal principles 
govern such an action as the present, and had thereby misled the jury 
first tried the cause. Our predecessors could only have intended, that this) 
very case should be the vehicle for conveying the sound doctrine upon th 
portant subject, to juries in the court of the first instance. For that Supr 
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ad, as this one has, full control of the facts as well as the law of civil © Gom» 
ya submitted to their revision, and as we have seen, expressed an opinion  GAnoxer. 

sn the facts as well as upon the law. But the second jury disregarded this 

n of the legal principles applicable to the facts of the cause thus pre- 

, 0 to » flisen with the authority of the Supreme Court, as well as that of the 

Court. By their verdict, they are supposed to have told us that Gard- 

| gar, Sager & Co. had no probable cause for the arrest of Gould. This is, at 7 

t, but matter of inference, for the jury have given (and were obliged to give): f 

.. for their decision. But the Supreme Court has told us, most dis- 

tinetly, that Gardner, Sager & Co. had probable cause for the arrest of Gould. 

Now, whom shall we follow, the Supreme Court or the jury, upon this question 

of law? For it is purely a question of law, upon the following state of facts.. 

Gould, the debtor of Gardner, Sager & Co., heretofore a resident of a foreign 

country, when the debt was contracted, arrives for the first time in New Or- 

jeans, a man without family, and seeks employment as clerk in a commercial 
house, declaring to his acquaintances that it is his intention to establish him- 
self permanently in this city. 

A few weeks after Gould’s arrival in New Orleans, his creditors, Gardner, 
& Sager & Co., acting upon the best legal advice, based upon a decision of the 
ie Supreme Court in a case presenting identically the same facts, and upon the 
whiform practice for twenty years as settled by that decision, procure the arrest 
of Gould for their debt. This arrest is afterwards set aside by the Supreme 
Oourt, by a judgment professedly overruling the cases previously adjudged, 
4 and establishing a new rule of practice. The question of probable cause for 
bs the arrest, is identical with the question of the legat right to arrest; and that 
: legal right is to be determined by the law as it stood at the time the arrest was 
* sued out, not as it stands now. The legal advisers of Gardiner, Sager & Co., 
bh although of the first eminence in the profession, could not be expected to fore- 
= + gee that the law would be changed in this very case. One of them (Mr. Rose- 
Br lua) has given his evidence very fully upon this point. All that those learned 

a gentlemen could look to, in giving their advice to their clients, was, the deci- 

% sions of the Supreme Court in pari materid. ‘The decisions of the Supreme 
2 Qourt are evidence of what the law is,” said Judge Porter, in the case of 
Rs Breedlove v. Turner, 9th Martin, 367. 

. That was a suit against a lawyer for damages, for having given his client 
advice which was not in conformity to a case adjudged by the Supreme Court; 
by means whereof an attachment had been set aside. 

_ The doctrine advanced by counsel on that occasion, that lawyers practicing 
inthis State are not obliged to notice judgments given by the Supreme Court, 
Was held to be inadmissible. 

“Tested by this rule, it is unquestionable, legally speaking, that there was 
+ probable cause for the arrest of plaintiff, at the suit of defendants. See case 
_ of Walter v. Sample, decided in the Supreme Court of Pennsylvania, January, 
_ 1866. Am. Law Register, vol. 4th, p. 964. 

_ “Htwill be observed that the indebtedness of Gould to Gardner, Sager & Co., 

' igtaken for granted in this opinion. That indebtedness is res judicata, by the 

_ final judgment in the first suit; although it was questioned before the jury in 

_ the present case, as evidently appears by the call for certain documents by 

which plaintiff swore he expected to prove that an award of referrees, made 

before the institution of the suit of Gardner, Sager & Co., had established a 
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Gop balance due by the latter to him. The defendants correctly 
Ganpyer. evidence. Not enly was the inquiry closed by the judgmentin Ga 
& Oo. v. O’ Connell & Gould, as was said by our predecessors ; but an ing 
tion of that record, (which is in evidence,) shows that the present plain 
out a commission in that case, to prove the very same fact. ue 

The judgment of the District Court is therefore reversed and judg 
rendered for defendants, with costs in both courts. 
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Rartroap Company. 7 
ie 

Action for damages for injury done plaintiff by being thrown from the cars. A bill of exceptions was 
taken to the admission in evidence of the declarations of the Superintendent as to the conduet of 
the engineer. , 

By the Court: It is clear that the Board of Directors alone had the power to make admissions 
regard to the controversy which would bind the company, and that no ordinary agent of the 
pany would possess the power unless expressly granted. are 

In order to enable the plaintiff to recover it must appear that there was no want of care, 2 
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no imprudence on the part of the plaintiff, by which the injury was in any manner r 
brought about, and that the injury was occasioned by the negligence of the company, or it 
officers, either in not having provided the necessary apparatus and fixtures to the locomotive — 
or train by which the accident might have been guarded against, or by the carelessness or 
feasance of its agents. If it appear that the injury would have equally happened with or 
such guards to the locomotive or train, then the want of them will not increase the ' 
e of the company. . . 

t In actions of this kind vindictive damages cannot be given, although the negligence is clearly 

Vindictive damages are sometimes allowed in the case of wilful or malicious injuries. a 
In estimating damages the jury may consider the painful nature of the wound, as well as the length 

of time the plaintiff may have been kept from his employment, and the permanent character of 
the injury. The jury should allow such reasonable sum as will compensate the’ plaintiff, and te 
more. The company in such cases is not to be punished for the negligence or carelessnessof its 
agents as a crime. 
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PPEAL from the Sixth District Court of New Orleans, Cotton, J. ‘ 
Livingston, for plaintiff. Cohen, for defendant and appellant. ib 

Merrick, C.J. This suit is brought to recover damages from the company 
for injuries occasioned the plaintiff by being thrown, as alleged, from the railroad 
cars. 

It appears that the cars ran over a blind horse, and that the defendant, a pas- 
senger upon them, was either thrown or jumped from the cars, whereby he was” 
seriously injured. None of the other passengers were harmed, all of them €x- 
cept one other having kept their seats. 

The jury gave a verdict of nine thousand dollars in favor of the plaintiffjand — . 
the defendant appealed. 

There are two bills of exception in this case which require our notice. - The 
first is taken to the admisssion in evidence of the declarations of Payne, the — 
Superirtendent of the road, made in the presence of the witness Dunbar iia 
conversation with Hill after the injury. The substance of the statement of 
Payne was that the engineer had been guilty of the most gross carelessness, and 
that he had requested Mr. Gibbs, the Chief Engineer, to discharge him, and that — 
he would discharge him as soon as he got control, and that he (the engineer — 
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the locomotive) told him (Payne) that he thought the horse would jamp = 
: soon as the engine touched him. Orgvovsas R. R. 
{Phe testimony of Dunbar as to the declarations of Payne was objected to 
” on the ground that Payne could not bind the defendants by any remarks, be- 
eause he could be summoned as a witness, and at the time of making his declar- 
sations he was not under oath, and the defendants had no opportunity of a cross- 
examination. 

It is evident that this testimony was calculated to exert a great influence upon 
the minds of the jury, it being the opinion of one of the officers of the company 
upon the cause of the accident. Aside from the liability of the loose conversa- 
tions of the numerous agents of a large company to be misunderstood, it becomes 
important to know how far the declarations of such officers are binding and affect 
the company in regard to past transactions. 

The declaration or admission of an agent is evidence against the principal only 
on the supposition that the agent represents the principal. But the agent only 
sepresents his principal within the scope of the authority delegated. If the agent 
js authorized to make a contract for the company, his declarations and admissions 
in regard to that contract are the acts of the company, and are admissible in evi- 
dence as forming a part of the res gesie. But so soon as the transaction is 
ended the agency in the affair terminates, and the agent has no longer authority 
to speak of it so as to bind the company. 

It is the duty of the engineer to run the locomotive, and keep it in running 
order. It is not in the scope of his authority te make admissions for the com- 
pany, or settle controversies on its behalf. So of the Superintendent: it is his 
duty, we suppose, to superintend, through proper agents, the running of the cars, 
the receipt and delivery of freight, the transportation of passengers, the expenses 
and receipts of the road and the keeping of the books. Any contract within the 
scope of the authority delegated, made by him, would bind the company, but he 
has no authority to bind it by any admission in regard to business not delegated 
to him, and which he is without anthority to settle. 

As the declaration of the engineer to the Superintendent, and the declaration 
of what the engineer said to the Superintendent was retailed by him to the 
plaintiff in the presence of the witness after the affair had occurred, it is not 
important to decide whether the declarations of an agent at the time of the alleged 
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y commission of an aet of malfeasance is or is not admissible in evidence against 
d the principal. 

It is clear that the Board of Directors alone had the power to make admissions 
- in regard to the controversy which would bind the company, and that no ordinary 
“ agent of the company would possess the power, unlese expressly delegated. 2 
. Stark. Ev., 43 ; Greenleaf, 113,114; Story on Agency, 187. 

The court, therefore,erred in permitting the declarations of Payne, in the con- 
- versation between him and the plaintiff, to go to the jury. 


As the real question presented by the pleadings is whether the negligence of 
the defendant’s agents occasioned the injury to the plaintiff, and as the term loco- 
motive is sometimes used as a figurative expression for the train, and as the 
plaintiff himself had offered testimony tending to show in what manner the 
horse was run over by the locomotive and the cars, we think the defendat should 
have been permitted to interrogate the witness Octave Villette, and others, and 
to show the real manner in which the horse was brought in contact with the ears, 
and the injury occasioned. 
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It is apparent, in order to recover, it must appear: Ist. That t 
- want of care or imprudence on the part of the plaintiff, by which the 
in any manner directly brought upon himself; and, 2d. That the injury w 
casioned by the negligence of the company or its officers, either in not h 
vided the necessary apparatus or fixtures to the locomotive or train, by wh 
accident might have been guarded against, or by the carelessness or malfeagj 
of its agents. Be 
If it appear that the injury would have equally happened with or without 
guards to the locomotive or train, then the want thereof will not inere; 
responsibility of the company. 
This case must be remanded to the lower court for a new trial. We are} 
more willing to do so because we are not satisfied with the verdict. It 
to us to be much higher than the testimony as it stands will justify, even if * 
testimony of defendant’s witnesses be disregarded. | In actions of this kind itis _ 
not within the province of the jury, although the negligence is clearly p , 
to give vindictive damages, as is sometimes allowed in cases of wilful orm. 
licious injuries./ It is true that in estimating the damages where a case is 
out, the jury may consider the painful nature of the wound as well as the lengi 
of time the plaintiff has been kept from his employment, and the perm 
character of the injury; but in assessing the damages the jury should give gy 
reasonable sum as will really compensate the plaintiff, and no more. The ¢ , 
pany in such case is not to be punished for the negligence or carelesences @t] . 
agents as a crime. a 
It is, therefore, ordered, adjudged and decreed by the court, that the indg 
of the lower court be avoided and reversed, and that this cause be remar 


rejecting testimeny to be governed by the views herein expressed, and in ot 
respects to proceed according to law; and it is further ordered, that the plai 
pay the costs of the appeal. 


the lower court for a new trial, with instructions to the court, in receiving ra ; 
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Succession or Jonny Wirsox.—Herrs or Garpver and G. Burke & Coy 
Opponents. we 


Article 2156 of the Code requires that in conventional subrogations an actual subrogation 





expressed and made at the same time ae the pay t. It peer : 


payment, for the payment is the essential basis of the subregation. 


Nor can a subrogation be validly made after the payment. - ; 


PPEAL from the District Court, Fourth District, Parish of Ascension, Watter- % 


son, J., presiding. Ilsley, for opponents and appellants. C. A. Jha j 

for udministrator. 

Bucuanan, J. We are of opinion there is no subrogation to Lalande’s jn 
ment and mortgage in favor of Sheafe, as against Gardner's heirs. 

Wilson purchased of Gardner a tract of land on which Lalande had a morte 
gage resulting from the registry of a judgment against Gardner. iS 

In part payment of the price, Wilson undertook to discharge Lalande’s me e 
gage, and for that purpose furnished a draft, in favor of Lalande, on Sheafe, at 


SEEREEEL &. 834 


® 
odo 


a9 j 
4b 3 


SEESEST SSRsAPFFSEBZeEs ae Bee 










































_ NEW ORLEANS, APRIL, 1656, 
days’ date, (due Sd April, 1848,) which draft was received by the vendor Svcorssios or 








 "Sheafe paid the draft at maturity; but before paying it, called on the payee 
d holder, Lalande, to know whether, as a condition of the payment, Lalande 
ould transfer to him (Sheafe) his judgment against Gardner, being the same 
ent, the registry of which created the mortgage which the draft was given 
to satisfy. 
A month after the maturity and payment of the draft, a written transfer and 
subrogation was made by Lalande to Sheafe. 
Some stress seems to be laid upon the assumed fact that an agreement for a 
See tion was made by the parties previous to the payment. But we regard 
‘eo that as immaterial. The Code requires (Article 2156) that an actual subroga- 
+1 tion should be expressed and made at the same time as the payment. It cannot be 
My made in anticipation of the payment, for the payment is the essential basis of 
‘ the subrogation. The same obligation cannot exist in favor of two. distinet par- 
ties, each to the exclusion of the other, at the same time. Neither can a subro- 
gation be validly made after the payment. Toullier says (vol. 7, No. 116); 
*Dés l'instant 04 le paiement est fait, le creancier est sans pouvoir pour trans- 
" § mettre ou céder des droits qu’iln’a plus. Le moindre intervalle entre le paiement 
1 et la subrogation la rend nulle et sans effet; car il ne peut plus céder des droits 
= qui n’existent plus.” 
2 a Tf we look at Lalande’s deposition we find that he says: “Before paying it 
© FT  Sheafe called on me to know whether, as a condition of the payment by him, I 
“would transfer to him thé judgment above mentioned.” This appears to be sub- 
stantially all the evidence of the assumed previous agreement; and we do not 
it as evidence of an agreement to subrogate to a mortgage against the 
4 property sold by Gardner to Wi/son. It is in terms an agreement to transfer a 
judgment. Now the Article 2156 not only requires that the subrogation should 
be made at the time of payment, but that it should be expressed, not inferred 
a from an agreement to transfer or deliver the credit or title in satisfaction of 
+ |. which the payment is made. Compare these expressions with those proved in 
red Harrison v. Bisland, 5 Rob., and we think the doctrine of that case will be con- 
> 4 elusive of this. The agreement in terms to transfer the mortgage has a later 
| date than the payment. 
+ ty It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; that the opposition of Mrs. Gardner, tutrix of her minor children, 
and administratrix, and of Glendy Burke & Co., be maintained ; and that the ae- 
count of administration of the estate of John N. Wilson be amended by placing 
thereon the said opponents, with privilege of vendor, and first mortgage upon 
the proceeds of sale of the Manchac land, the costs of the opposition and of the 
appeal to be borne by the appellee. 
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Succession or G. M. Lucas.—P. J. Dusos anv Wire, Interven 7 





Foreign judgments have no executory force in.this State until they acquire it by the judg 
fiat of our own tribunals. To procure such a fiat a personal action must be brought 
judgment—an action, the prescription of which is governed by Article 3508 of the Code. 

The prescription of actions is regulated by the law of the forum. 












PPEAL from the Second District Court of New Orleans, Lea J. 
Griffon, for intervenors and appellants. Strawbridge, for curator, 
SporrorpD, J. On the 5th June, 1831, Bazin & Garnier obtained aj 

for upward of 11,000 francs against Gabriel Marie Lucas before the “ 

de Premiére Instance” of Pointe & Pitre in the island of Guadaloupe, 
In the same year Lucas removed from Guadaloupe to the city of New 
where he engaged in commerce and continued to reside, until his death, iy 

1851. oe 

Cavaroc was appointed curator of his succession, and in due time filed and 

count which was homologated, except so far as opposed by one Clausmadec, whe 

claimed to be a creditor for a very large amount, but who discontinued his dp. © 

position after evidence was taken tending te rebut it. a 
On the 20th April, 1853, the present appellants, Dubos, Mieltes and wife filed 

what is called an intervention, in which they claim to be creditors of the deceased 

as subrogees of Bazin & Garnier by virtue of the Guadaloupe judgment rem — 
dered against Lucas in 1831. hy 

A general plea of prescription was filed by the curator in the District Coushy 
which has been made more specific in this court—the prescription of ten and 

twenty years, under Article 3508 of the Civil Code, being relied on. -s 
The plea must prevail. Foreign judgments are evidences of debt, of . 

authenticity, but they have no executory force in this State until they acquireifi 

by the judgment and fiat of our own tribunals. Tv procure such a fiat a personal 
action must be brought upon the judgment—an action the prescription of whieh — 
is governed by the Article 3508 of the Code. Succession of Tilghman, 7 Roby 

392; Surget v. Stanton, 10 An. 318; Shackleford v. Robinson, 583. att 
It matters not that the judgment here sued upon was not prescribed by the 

law of France prevailing in Guadaloupe, as contended by the appellants; for 

the prescription of actions is regulated by the law of the forum only. Mor 
than twenty years had elapsed since Lucas became a resident of Louisiana, bes 






















































fore any proceeding was instituted here upon the judgment in question. tt 
Judgment affirmed. we 
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- Spocesston or Marte S. Viaup, deceased wife of Lous C. Favrre— 
Cuartes Faure et al. v. Louis E. Favrie. 






The omission to inventory the community property, will not annul or suspend the usufruct estab- 
Iished in favor of the surviving spouse, by the Act of 25th of March, 1844. 

The community is entitled to the enjoyment of the property and effects belonging to the husband at 
the time of the marriage, and owes no recompense for the diminution in value of such effects by 
reason of such enjoyment. 

Furniture and other movables brought into marriage, if they still exist in specie, may be taken out 
at the dissolution of the community by the husband who brought them, but he is not entitled to 
eredit for their value at the date of the marriage. If they have perished, the husband must 
bear the loss. If they have been alienated, upon showing that the proceeds went into the commu- 
nity, the husband can charge the su:n to the community. 

0.0. 586, 550, 559, 2871. 












PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. & E. Bermudez, for plaintiffs and appellants. Dufour, for defendant. 

Srorrorp, J. The plaintiffs are children of the defendant, by his wife, 
Marie Segonde Viaud, wio died in New Orleans on the 18th of March, 1852. 

The defendant, who was common in property with his deceased wife, did 
not open her succession, or cause any inventory to be made, but continued to 
enjoy the entire estate which the spouses formerly possessed, and nearly all 
of which belonged to the community, and none of which belonged to the wife, 
cither'as dotal or extra-dotal property. 

In September, 1854, the plaintiffs, setting forth some of these facts, prayed 
thata public inventory be taken of the property of their deceased mother. 
An inventory of the community was taken and homologated. The plaintiffs 
then, alleging that their father had administered their mother’s estate since 
her decease, as negotiorum gestor, and dilapidated the same, prayed that he 
be ruled to file an account of his administration, so as to show the exact 
amount of the succession fallen to them from their mother. 

‘Under an order of court, the defendant filed an account which the plaintiffs 
opposed on numerous grounds. This appeal was taken by them from a judg- 
ment overruling their opposition. 

1, They complain that in his account, the defendant did not charge himself 
with the revenues, or rents and income of the commoh property, since the 
death of his wife. To this he answers, that by the Act of March 25, 1844, 
(p. 99,) “relative to community property,” he was the legal usufructuary of 
his wife’s share in the community, from the moment of her death, and, as 
such, he had a right to reap the revenues and is not bound to account for them 
| to her heirs, the children of their marriage. And such is the law. C. C. 536, 

“The right of the survivor to the usufrnct of the inheritance, attaches at the 
te same moment that the right of property accrues in favor of the heirs.” Swe- 
cession of Bringer, 4 Ann. 395. 

It seems to be contended in this court, although such a ground was not laid 
in the opposition under this head, that inasmuch as the usufruct established 
by the Act of March 25, 1844, must be governed by the rules of the Code re- 
al lative to usufructs in general, the neglect of the defendant to have an inven- 
tory made of the property comprised in the usufruct, should entail upon him 
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the loss of the revenues, asa penalty. Article 550 of the Code requires an 
tory as a preliminary step to obtaining possession of the property si 
the usufruct. But here the defendant was already in possession of 
this possession continued after the death of his wife. Until a p 
had a right to remain in possession. The inheritance of the plaintiffs wa 
ly of an undivided half of the community estate after all its debts were pai 
It is true, an inventory should have been taken. But we have been r 
to no law which declares that the omission of this formality shall annul @ é 
suspend the usufruct established in favor of the surviving spouse, by the t 
of March:25, 1844. We cannot declare sucha penalty. “ Ainsi, la loi ayant 
prononeé-aucune peine, les tribunaux n’ont pas le droit d’en créer une: ees 
au nu-propriétaire de s’opposer 4 la jouissance de |’usufruitier, tant oy 
formalités voulues ne sont pas remplies.” 2 Marcadé, p. 481. 

2. The opposition founded upon the adjudication of certain movables of the 
community:to'the defendant, at the price estimated in the inventory, was 
doned’on'the:oral argument in this court. 

8. The attorney’s and notary’s fees occasioned by the opening of the succes 
sion of Marie Segonde Viaud, at the instance of her heirs, were a 
chargeable to that succession. ; 

4. There was error, as contended by the appellant, in overruling the op n 
sition of plaintiffs, to the item of $605 02, charged by the defendant agai 
the community for certain blacksmith’s tools and household furniture, 
were his-separate goods at the date of the marriage, about thirty years ; 
but which have disappeared, having been alienated, lost, or worn out by | se, . 
The community is entitled to the enjoyment of the property and effects & : 
longing to the husband at the time of the marriage. See OC. C. 2371. & 
community owes no recompense for the diminution in value of such effects 
reason of said enjoyment. Furniture and other movables brought into man 
riage, if they still exist in specie, may be taken out at the dissolution of th 
community, by the husband who brought them ; but he is not entitled to 
dit for their value at the date of the mente. Depas v. Riez, 2 An, 4 
If ‘they have perished, the husband must be the loser; for res perit dom 
If ‘they have been alienated, upon showing that their proceeds went into 
community, the husband can charge that sum to the community. But there 
no:evidence to:authorize such a charge in the present case. 

‘In this particular, the judgment must be amended. 

-5. We concur with the District Judge in the opinion, that a forfeiture of te 
usufruct granted ‘to the defendant by the Act of March 25, 1844, has not 
established. If he could be required to give bond in favor of his chi 
(upon which point it is not necessary now to express an opinion,) still the de 
lay to do so does net deprive him of the profits which have been due to 
from the moment the usufruct accrued. C. ©. 559. An inventory has now 
been made according to law, and the effect of a delay in this formality, has 
already been considered. The allegation of waste has not been proved. And 
the fact that the defendant has been guilty of living with a concubine, how- 
ever reprehensible it may be, has not been declared by the Legislature to bes 
ground for arresting the usufruct created by the Act of March 25, 1844. 

It is therefore ordered and decreed, that the judgment of the District Court 
be so amended, as to strike from the defendant’s account, the item of $605 06, 
(to wit, $239 05, for outils de forge, and $366, for meubles meublans,) charged | 
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re of the community lately existing between the defendant and his Svocesstox oF 
Marie Segonde Viaud. And it is further ordered and decreed, that in 

respects the said judgment be affirmed; the defendant and appellee pay- 

the costs of the opposition in both courts. 
eo 













H. Georce v. Moses Greznwoon & Co. 






fi a suit to rescind the sale of a slave, it is mo defence that a tender has not been made, where the 
tender is impossible. 






PPEAL from the Second District Court of New Orleans, Morgan, J. 
Elmore & King, for plaintiff. Semmes & Edwards, for defendants and 
appellants. 

Bucaanay, J. The plaintiff having purchased a slave upon the warranty 
of defendants, which slave runaway a short time after the sale, and was lost 
to plaintiff, notwithstanding every effort made to get him back, this suit is 
brought for the price, and for expenses incurred in pursuit of the runaway. 

‘Tn this court, the defendants urge the necessity of a tender of the slave. 

Bat the case of Richardson v. Johnson, 1 An. 389, upon which they rely, was 
that of a plaintiff who alleged himself to be in possession of the same. Here 
the evidence as well as the pleadings, show the tender to be impracticable. 
Castillano v. Peillon, 2N.S. 471. The slave appears to be in the Indian ter- 
fitory, and beyond the reach of any civil process. A resort to force, under 
the circumstances, would have been dangerous, and, in all probability, una- 
vailing. 
The power given to the Indian agent by the Act of Congress of 1834, chap- 
ter 161, section 10, relates to a different class of persons from runawuy slaves, 
namely, unlicensed traders, trappers, settlers on Indian lands, and foreigners 
unprovided with passports, all of whom are declared by law to be intruders 
in the Indian territory, and liable to be removed by military force. 

Neither does it appear, that the jurisdiction given to the courts of the United 
States for the districts of Arkansas and Missouri, of crimes committed in the 
Indian territory, by the Act of Congress of 1844, chapter 103, would have 
reached this case, or enabled plaintiff to have obtained process for the arrest 

“of his runaway slave from those courts. 

The judgment of the District Court appears to have done justice, and’ is 
affirmed, with costs. 
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Henry Goser v. Monicipauity No. One ann Crry or New One 


Where the violation of a contract is passive, the putting in default is a prerequisite to the 
of damages. < 
A violation is said to be passive, by not doing what was covenanted to be done, or not : 
the time, or in the manner stipulated, or implied from the nature of the contract. ir Ye 
It is a sufficient bar to an action for recovery of damages for the passive violation of a 
that the defendant was not put in default by the plaintiff previous to the expiration ef he tim 
within which the plaintiff stipulated to perform his part of the contract. “— 
Where the object of the contract is any thing but the payment of money, the damages due 
creditor for its breach, in the absence of any fraud or bad faith, are the amount of the 
sustained and the profits of which he has been deprived ; and only for such damages as 


sonably be supposed to have entered into the contemplation of the parties at the time of the . 0 “3 
tract. Damages for es profits based on the speculative opinions «f witnesses, are cleaiiy 
inadmissable. es 


i: 
PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Roselius and Buisson, for plaintiff. Livingston, City Attorney, ne 
fendant and appellant. 

Voorutes, J. This is an action for the recovery of damages for the 
of acontract. The plaintiff alleges in substance, that he and one Victor 
stipulated, in solido, by authentic act, dated the 24th of July, 1847, 
Municipality No. One, to build new wharves and to repair old ones; that 
the contract, extensive wharves were built by them, for which they were 







that he was prevented from executing the contract on his part, by the ng E 


of the defendant to furnish the necessary materials in accordance with its sf 

pulations, whereby a larger number of workmen employed for that parpose 
were forced to remain idle to his great damage ; that his partner having 
on the 25th of October, 1847, previous to the completion of said wh 


proceeded to do the work as the materials were furnished, and completed the — 7 


same; that the wharves thus built, yielded him very little profit, if any; and 
as they were more costly than the others, which remained to be co 
and repaired, he expected to be remunerated for his trouble and labor by the 


construction of the latter; that the defendant was put in default by authentic 


act, dated the 26th of May, 1848; and that the contract was also violated by 


the defendant, by giving the same job to other persons. ag. 


The defendant pleaded the general issue. 
The cause was tried by two successive juries, whose verdicts were givens 
favor of the plaintiff. The verdict of the first was set aside, and a new trial 


granted, on the ground that the defendant had not been put in delay; andia — 
regard to the other, a similar motion, founded on the same ground, was Over 
ruled, the Judge a guo remarking, that “after two verdicts in the samecas® — 


for plaintiff, the Supreme Court was the only power which could bestow any | 


efficient relief to defendant, and do justice finally to his case.” The defendant — 


is appellant from a judgment rendered on this verdict. sity 


According to the terms of the contract, the plaintiff was bound to a 


the wharves on or before the 31st of October, 1847. 


Where the violation of a contract is passive, it is clear that the putting | 


default is a prerequisite to the recovery of damages. A violation is said 
passive, by not doing what was convenanted to be done, or not doing it 
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_ or in the manner stipulated or implied from the nature of the contract. 


* @. ©. 1906, 1927, 1925. There are three different ways by which the debtor 1st Momoraury 


may be put in default; by the terms of the contract, by the actfof the credi- 
tor, or by the operation of law. It is not pretended here that the defen- 
dant was put in mora, either by the terms of the contract or the operation of 


‘aw. ©. C. 1905. 
The question then recurs, has the defendant been put in default by the act 


wy the plaintiff? The evidence, in our opinion, is insufficient to authorize the 


golution of this question in the affirmative. The letter of the plaintiff of the 
‘JOth of January, 1848, written upwards of two months after the expiration of 
the term within which he was bound to complete the work, cannot be regard- 
ed, it appears to us, as a putting in delay; indeed, the main object of the 
plaintiff, it would seem from it, was to give notice to the defendant of the dis- 
solution of his partnership by the death of his partner, on the 26th of Octo- 
ber, 1847. It is true, his letter concludes with the following paragraph : 

“Je me trouve maintenant arrété dans mes travaux par Je manque de mate- 
riaux suffisans. I] me manque pour terminer et livrer les wharves (which he 
describes) encore 400 rances. J’ai jusqu’é présent employé tout ce que j’ai 
pu faire servir, mais la quantité de rances que je demande m'est indispensable 
pour compléter mon travail. Je vous prie, messieurs, de vouloir bien donner 
Jes ordres pour que cela me soit livré dans le plus court délai possible, afin 
‘que tout l’espace du port ci-dessus mentionné puisse étre livré au commerce 
sans encombre.” But it was evidently not intended as a demand in writing, 
to put the defendant in default, for there is not a word of complaint in it that 
he had been retarded or prevented from completing the work by the neglect of 
the defendant to furnish the necessary materials. On the contrary, we think 
itmay be fairly inferred from it, that no such interruption had previously 
taken place. ‘‘Je me trouve maintenant arrété dans mes travaux,” &c. This 
‘Clearly excludes the idea of any previous interruption. 

“The next evidence on which the plaintiff relies, is a demand, by protest, on 
the defendant, made by the notary public, on the 26th of May, 1848. This 
‘must also be regarded as unseasonable. Even had the defendant been season- 
ably put in default, we doubt much, from the circumstances disclosed by the 
record, whether the plaintiff would have been able to execute his contract 
Within the term stipulated. But, be this as it may, we consider it as a suffi- 
cient bar to the action, that the defendant had not been put in mora by the 
plaintiff previous to the expiration of the term within which the latter stipu- 
‘lated to complete said wharves The contract was then atan end. It is be- 
sides shown, that the plaintiff has received payment for all the work which 
‘was done by him for the municipality, previous and subsequent to the 31st of 
‘October, 1847. 

*"lt'is unnecessary for us to express any opinion as to the quantum of dam- 
‘ages assessed by the jury in this case. It may be proper, however, to add, 
‘that'in cases of damages arising from the inexecution of contracts, there is no 
discretion left to the Judge or jury. Where the object of the contract is any- 
‘thing but the payment of money, in the absence of any fraud or bad faith, 
the law lays down the rule in explicit terms, that the damages due to the cre- 
‘Gitor for its breach, are the amount of the loss he has sustained, and the pro- 
‘fits of which he has been deprived, and only for such damages as were con- 
"templated, or may reasonably be supposed to have entered into the contem- 
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Purr plation of the parties at the time of the contract. Damages for suppor 
or Momtorauery fits, based upon the speculative opinions of witnesses, are clearly ing 
ble. 8 An, 285. , 
It is therefore ordered and decreed, that the judgment of the court 
be avoided and reversed, and that there be judgment in favor of the 
dant; the plaintiff to pay the costs in both courts. 
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Wituam Warreneap v. Paut Tutane and C. M. Gurmamanp,) 
In an injunction suit, where there is judgment of nonsuit on the plaintiff’s being called and; ot 
pearing, the injunction bond is forfeited. * 
A party who enjoins an execution, on the ground of ownership in himself of the property 
who, pending the injunction suit, makes a notarial conveyance of the same property 
person, cannot be allowed to call such third person in warranty. 
It is too late, on an application for a rehearing, to take advantage of the neglect of appellant to} 
his brief within two days after the cause was set for trial. The appellee should have x 
continuance when fhe cause was called for argument. 
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PPEAL from the Fifth District Court of New Orleans, Augustin, J. _ 
Roselius and Hahn, for plaintiff and appellant. L. C. & G. B. Dune 
for defendants. 

Bucnanan, J. Two questions of law are presented by this record: 

Ist. Whether a judgment of nonsuit (the plaintiff being called and not a 
pearing) in an injunction suit forfeits the injunction bond? ae 

2d. Whether a party who enjoins an execution on the ground of ownership 
in himself .of the property which has been seized, and who, pending the injane. 
tion suit, makes a notarial conveyance of the same property to a third person, — 
can he allowed to call such third party in warranty? The first of these ques — 
tions was decided in the case of Penniman v. Richardson, 8 L. R. 108, when 
Judge Porter said: “The plaintiff in the suit voluntary abandoned it, and bys . 
doing became, with his surety, responsible for all damages which the ar a 
execution sustained,’ etc. 

The second question is no less clear. The warranty contended for by an 
dants, belongs to neither of the kinds mentioned in Article 379 of the Code@f — 
Practice. Neither does the conveyance in question contain any such stipolation : 
of warranty. Indeed, as the Judge below remarks, it is quite a reversal of the 
ordinary course of things, to suppose a warranty of the vendee towards the 
vendor. The facts, as disclosed by the evidence, are that the defendant, Tulane, 
having a judgment against one Conner, seized Conner’s household furniture in 
1842, under a fieri facias, and bid the same off at Sheriff’s sale, thronghd | T 
friend, whose evidence is in the record. The property was left in Conner’s poe — * 
session after this sale, and so remained to the year 1847, five years ae a 
when it was again seized by the present plaintiff in execution of a j 4 
against Conner. > 4 
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Tulane, who had never exercised any ownership or control since his apparent a 
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purchase, then came forward and enjoined plaintiff’s execution, claiming 


property. Pending the injunction suit Tulane made a conveyance to Rober bd 
Barrow of his interest in the property seized, for the consideration of Barrows 
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syable three years after date, with an express renunciation of all i Warrereap 
part of the vendor. Some time after this conveyance, the injunction suit Turaxs. 
Feng assigned for trial, and the plaintiff in injunction, Tulane, being called and ~~ 

. i a judgment of nonsuit was entered against him. It is proved that 











s efforts have been since made by the Sheriff to satisfy the writ against es 
ner, or to regain possession of the property, the sale of which was enjoined 
by Tulane in 1847. The value of that property is proved to be eight hundred 
dollars, the amount of the injunction bond. 

"These facts make out a case against the defendants of damages to the full 
extent of the injunction bond signed by them. The legal presumption arising 
from this continued possession in Conner is that the purchase of Conner’s pro- 
perty by Tulane at Sheriff's sale was a simulation. The anomalous sale, pend- 
ing the injunction suit, to Barrow, (who is shown by the record to have claimed 
other property seized at the same time with this furniture, and under the same 
execution,) coupled with the equally anomalous call in warranty of Barrow by 
-his vendor, are facts which corroborate this legal presumption. 

Perhaps it is even unnecessary to advert to these cireumstances, inasmuch as 
the voluntary abandonment of the injunction suit, in the language of the case 
cited, has fixed the responsibility of the principal and surety in the injunction 
bond. We allow interest from the date of the judicial demand. 

Itis, therefore, adjudged and decreed, that the judgment of the District Court, 
as between plaintiff and defendants, be reversed; that plaintiff recover of Paul 
Tulane and C. Morel Guiramand, in solido, eight hundred dollars, with legal in- 
terest from the 16th February, 1853, until paid, and costs in both courts; and 
that, as between the defendants and the warrantor, Robert R. Barrow, the judg- 
ment dismissing the call in warranty be affirmed. 














ON A REHEARING. 


On an application for a rehearing the court rendered the following judgment: 
_Bucuanax, J. The suggestion in the petition for rehearing, that the appellant’s 
brief was filed more than two days after the cause was fixed for trial, comes too 
late. Parties are bound to take notice of the fixing of causes for trial; and the 
appellee should have appeared in court, when the cause was called for argument, 
and moved for a continuance, if he were entitled under the rule of court to do so. 
Rehearing refused. 








Tae Stare or Lovrsiana, on the relation of Joun M. Bett, v. Josern 
. Horry. 


The address for the removal of Hufty from the office of Sheriff of the parish of Orleans was pre- 
sented to the Governor, and approved by him. His official approval and signature consummated 
the removal. 

Aftidle 97 of the Constitutior is in these words: “ All civil officers, except the Governor and Judges 
(ef the Supreme and Inferior courts, shall be removable by an address of a majority of both Houses, 

those the removal of whom has been otherwise provided by this Constitution.” Accurately 

_ Speaking, the Constitution itself nowhere else provides a mode of removing Sheriffs. 
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Article 89 allows the impeachment and the prosecution of Sheriffs. But the power of | 
"OF prosecution for misdemeanor in office, which, in case of conviction, involves a remo 
office as an incident, and the power of removal without or prosecution, are: 
rent powers, both of which are cleagly recognized by Constitution, and neither of wh 
cludes the other. ; 

The theory of our representative Governments is, that offices are created, not for ind! 
ment, but for the public good. And the object of the Constitution was to provide not only for 
punishment of official delinquents, which would involve the dismissal from office, but 
of removing civil officers, against whom no accusation of crime could be made, or sustai 
ever the public good should require such removal. 

It would be rebellion in a Judge to say that a plain and unqualified grant of power, given by 
stitution to a particular department of the government, was null because he thought it was 
common right. 

It is hardly tenable to say that a man can have a “ vested right ” to any public office under 
of government. Certainly it cannot be said of a Sheriff, when, in the language of the 80th Artis x 
of the Constitution, the very tenure of the office is, that he shall hold it “ for the term of two 
unless sooner removed.” a 


The power of removing an officer upon address of the two Houses is not a judicial power, but ise, 


sentially administrative, and therefore not within the prohibition of Article 2 of the u 
which provides that “no one of these departments, [legislative, executive and judiciary] nor 


person holding office in one of them, shall exercise power properly belonging to either of the othem™ = 


But even if this power of removal did somewhat partake of a judicial character, its exercise would — 
not, on that account, be void, for it is protected by the concluding words of the same 

“No one of these departments, nor any person holding office in one of them, shall exercise 
properly belonging to either of the others, except in the instances hereinafter expressly 


or permitted.” . . 


The verdict of the jury in favor of Hufty, in the contested election between Bell and Hufty wer 
a bar to the removal of Hufty by the Legislature. The question before the court was: 
Hufty receive a commission? The question before the Legislature was: Shall Hufty be ren 


from office? In the one case there were two parties, each urging that he could count the greater . 


* 


tion. The judgment in favor of ujfty has been enforced. Hujfty has been placed in 
of the sheriffalty. 
The reasons assigned in the preamble to the address for the removal of Hu/fty, whatever 
be, cannot vitiate the act of removal, which act was within the constitutional competency of the 
Legislature, uncontrolled by any superior power. With their reasons, whether good, bad, or 
ferent, the judiciary have nothing to do. F 
While the Legislature has power to remove a Sheriff by address, proprio motu, without any nectin. | 


number of votes in his favor. In the other case there were no parties, but a mere act of fe ., 


tion preferred by memorial against him, yet Article 97 of the Constitutien does not authorimn ie 27 


Legislature to hear evidence upon, and decide judicially, the legality or validity of “aa 
of Sheriff. Bucwanay, J., dissenting. 


Unless the reasons assigned by the Legislature exhibit an unconstitutional exercise of power, they : 


could not be examined judicially. Bucnanan, J., dissenting. ri 
The exercise of judicial power by the Legislature is unconstitutional, except in the instances expres ‘ 
directed or permitted in the Constitution. Bucuanan, J., dissenting. 
The identical specifications upon which the relator had contested the election of Hufty before a tri- 
bunal, the decision of which was final, are the very grounds set forth in the address for the removal 
of Hufty. The address is thus an interference with the legal course of proceedings of the regularly 


constituted judiciary of the State, and an appellate jurisdiction claimed and exercised by the Legis. — 


lature. BucuanaN, J., dissenting. 


PPEAL from the Sixth District Court of New Orleans, Cotton J. 
Benjamin, Bradford & Finney, for the relator. Durant & Hornor a 
Price & Day, for defendant and appellant. , 

Sporrorp, J. The present relator, John M. Bell, having produced a com: 
mission as Sheriff of the parish of Orleans, vice Joseph Hufty, removed, and 
having given the bond and taken the oath prescribed by law, was, some days 
since, recognized by this court as its executive officer. 

In so recognizing him, this court acted upon the presumption that all things 
had been rightly done; there was no contestatio litis, and the showing made 


ex parte was apparently regular upon its face. det © 
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We did not, and do not, regard that action on our part as decisive of ‘the 
sesenit issue. For the first time we have a controversy touching this matter 
iige sented before us according © the forms oflaw, upon a devolutive appeal 
from the decision of a tribunal having original jurisdiction, which this court has 
ine defendant has appealed from a judgment of the Sixth District Court of 
‘New Orleans, ordering him to surrender to the relator all the papers and other 

effects belonging to the office of the Sheriff of the parish of Orleans. 

‘There is no dispute as to the power of the Governor to appoint a Sheriff in 
case the office becomes vacant from any cause during a term. Const., Art. 80. 
There is no dispute as to the fact that the relator, Bell, has been so appointed 
with the advice and consent of the Senate, and that he is duly qualified to fill 
the office. 

Then the sole question is, was there a vacancy when the relator was ap- 
pointed? If there was, the judgment of the District Court is right; if there 
was not, it was wrong. 
© The defendant, Hu/ty, is admitted to have been the legal Sheriff of the parish 
‘of Orleans until the 21st day of February, 1856, when it is alleged that he was 
removed from office by the following address of a majority of both Houses of 








the General Assembly : 
“An Address removing from office Joseph: Hufty, Sheriff of the parish of 
Orleans. 


* “Whereas, freedom of suffrage and the inviolability of the ballot-box are 
‘the only basis of republican government; and whereas, the great palladium of 
American liberty has been overthrown and trampelled under foot at the late 
general election held in New Orleans on the 5th November, 1855, whereby the 
free expression of the popular will has been illegally suppressed by partisan 
Commissioners of Elections, who arrogated to themselves the power to dis- 
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. franchise legal voters, and by bands of lawless men who not only drove peace- 
he ful citizens from the polls by intimidation, violence and bloodshed, but even 
¥ = after the polls had been closed, destroyed more than thirteen hundred legal 
7 votes which had been received during the election by the Commissioners, to 
ss the truth of which outrages the whole population of New Orleans bear witness; 
Y and whereas, the late Governor of this State has urged the Legislature to “crush 
+ the evil at once, and before it has taken root, and by the most pointed and en- 
al ergetic means ;” and whereas, the Legislature is constituted by the organic law 
: ‘the grand inquest of the State, for the protection of the elective franchise from 


tumult, violence and other improper practice, and to vindicate the constitutional 
rights of the people rising above and not the subject-matter of ordinary judi- 
cial investigation, but totally independendent of and not to be confounded with 
d individual claims to office; and whereas, the 97th Article of the Constitution 
declares that “all civil officers, except the Governor and Judges of the Supreme 





- and inferior courts, shall be removable by an address of a majority of both 
d Houses, except those the removal of whom has been otherwise provided for by 
8 this Constitution ;” and whereas, a Sheriff is a civil officer, whose removal is 

not otherwise provided for by the Constitution ; and whereas, it has been indu- 
8 bitably established to the satisfaction of this Legislature that the constitutional 
e rights of the citizens of New Orleans have been grossly violated in the late 


election for Sheriff of the parish of Orleans ; 
Therefore, be it resolved by the Senate and House of Representatives of the 
89 , 
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State of Louisiana in General Assembly convened, a majority of the. 

_of both Houses concurring in this address, that Joseph Hufty, co 

_as Sheriff of the parish of Orleans, be and he is hereby removed from the, 
of Sheriff of the parish of Orleans. a 

Be it further resolved, that this address be presented to the Governor f 
State in compliance with the Constitution thereof, and that the same take 
from and after its passage. 2 

(Signed,) Wiuuasm W. Pues, 
Speaker of the House of Represent 
(Signed,) C. H. Mouton, 
Lieutenant Governor and President of the Sen 

Approved, February 21st, 1856, 

(Signed,) Rosert C. WIckLIFFE, 
Governor of the State of Louisi 

If this address, thus approved, effected a removal of Joseph Hufty from th 
office of Sheriff, there is an end of the case. 

The objection of form, upon the ground that the address purports it i 
remove the defendant from office, whereas the Article 97 of the Constit 
requires the Executive to intervene upon the request of the Legislature, ap 
to be untenable. The address was presented to the Governor, and approved. 


by him. His official approval and signature consummated the act. Con in 


Hs Fe 
i 


tion, Art. 54. 

The constitutionality of this Act of removal being then the only matter of 
inquiry necessary to the determination of this cause, we proceed to its inves 
gation in the following order : 


Ist. Has the power of removing a Sheriff by means of an address of a1 " > 


jority of the members of both Houses been expressly conferred by the 
tution in any case? 


2d. If it has, are there any restraints or limitations laid down elsewhe “ 


the Constitution, which rendered the exercise of the power, in this p 

case, null and void ? ; 
I. Article 97 of the Constitution is in these words: “ All civil officers, e ce 

the Governor and Judge of the Supreme and inferior courts, shall be remov: b 

by an address of a majority of both Houses, except those the removal of whe 2 

has been otherwise provided by this Constitution.” 

_ It is conceded that the Sheriff is a civil officer, and that the power of 

ing him by address is expressly granted under this Article, unless he cc D 


within the last exception, to wit: those officers, the removal of whom has bem 


otherwise provided by this Constitution. 
Accurately speaking, the Constitution itself nowhere else provides a mode 9 

removing Sheriffs. 
_ But it is contended that Article 89, under the title of “‘ Impeachment,” (tith 

5,) brings Sheriffs within the exception to Article 97 by declaring that ‘‘the 
Legislature shall provide by law for the trial, punishment and removal 
office of all other officers of the State’ [i. ¢. except those enumerated in the p 
ceding Articles] ‘by impeachment or otherwise.” 


The power of impeachment or prosecution for misdemeanor in office, which 


in case of conviction involves a removal from office as an incident, and the pe »? 
of removal without impeachment or prosecution, are concurrent powers, t 
of which are clearly recognized by the Constitution, and neither of which ¢ 
cludes the other. 
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NEW ORLEANS, APRIL, 1856. 
of our represéntative government is, that offices are created, not Star 
lial emolument, but for the public good. And the object of the Con- Hurry. 
was to provide not only for the punishment of official delinquents, 
“which would involve their dismissal from office, but also a mode of removing 
Givi officers against whom no accusation of crime could be made or sustained, 
whenever the public good should require such removal. 

The Governor alone seems to have been exempted from the possibility of re- 
moval without impeachment or prosecution and trial for crime. 

Thus, “the Judges of all courts shall be liable to impeachment, but for any 
reasonable cause, which shall not be sufficient ground for impeachment, the 
Governor shall remove any of them on the address of three-fourths of the mem- 
bers present of each House of the General Assembly. In every such case, the 
cause or causes for which such removal may be required shall be stated at 
length in the address, and inserted in the journal of each House.” Constitu- 
tion, Art. 73. 
: Clerks of the inferior courts are put upon a peculiar footing. “The Judges 
, of the several inferior courts shall have power to remove the Clerks thereof for 
a breach of good behavior, subject in all cases to an appeal to the Supreme 
Court.” Constitution, Art. 77. 

“But as a breach of good behavior may not amount to a crime, Clerks of 
courts would also seem to be embraced in the purview of Article 89, which 
commands the Legislature to provide by law for the trial, punishmen. and re- 
moval from office, by indictment or otherwise, of all officers of the State, except 
the Governor, Lieutenant Governor, Attorney General, Secretary of State, State 
Treasurer, Judges of the Supreme Court, and all Judges of the inferior courts, 
save Justices of the Peace; the “trial, punishment and removal from office” 
of those officers, by way of impeachment, having been provided for in the pre- 
ceding Articles 85, 86, 87 and 88. 

The Commissioners of the Board of Public Works also fall within the scope 
of Article 89, for whose trial, punishment and removal from office, by indict- 
ment or otherwise, the Legislature is bound to provide, although a special mode 
. of removing them is provided by the Constitution itself in Article 133: “The 
int Commissioners may be removed by the concurrent vote of a majority of all the 
* § members elected to each House of the General Assembly ; but the cause of the 
ms removal shall be entered on the journal of each House.” 
2 The last clause in Article 97: “Except those the removal of whom has been’ 
R, 4 otherwise provided by this Constitution,” seems, therefore, to refer to Clerks of 
» the inferior courts and to Commissioners of Public Works, and, perhaps, might 



























































“4 also be held to embrace members of the General Assembly, each House of 

4 which is empowered by Article 21 to expel a member with the concurrence of. 
| two-thirds. All other civil officers (saving also the Governor and Judges of the 
L 4 Supreme and inferior courts) ‘‘shall be removable by an address of a majority 
"we of both Houses.” 
é a The construction contended for by the appellant, if carried out, would nullify 
and make surplusage of the whole Article 97. If the removal of all other 
officers is provided by Article 89, much more is the removal of the Governor, 
Lieutenant Governor, Attorney General, Secretary of State, State Treasurer 
and Supreme and inferior Judges provided in Articles 85, 86 and 87, under the 
same title of impeachment. Judgment in cases of impeachment extends to 
removal from office, and perpetual disqualification therefor. Constitution, Art. 
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87. And between Articles 86 and 89 a possible removal of all o 
State by impeachment or trial and punishment in a proceeding 
thereto, (by indictment or otherwise,) has been provided for, so that, 
to this view, nothing remains for Article 97 to operate upon; the saving clas 
takes every officer in the State out of its scope ; the grant of power in the be 
of the Article is wholly withdrawn by the proviso. It is impossible ¢ 
violate the plainest canons of interpretation. aa 
The Act of March 15th, 1855, (p. 870) relied upon by the appellant, 
recognizes the two distinct but co-existing modes of removal indicated so¢ 
in the Constitution itself. That Act is entitled ‘an Act to determine the map 
ner and regulate the proceedings in impeachments.” It provides only for 
where there is personal accusation of some offence against the officer k 
Even then, in section 8, it provides that if the House shall deem it exp 
after the preliminary investigation, it may abandon the impeachment and 
. back upon the alternative and milder course, of removal by address. 


tion under impeachment ‘forever disables the convict from holding offices ia 


| simple removal by address entails no such disability. An impeachment i 


a personal and ignominious punishment for guilt ; a removal by address negd_ 


not imply any criminality on the party removed; it merely asserts that h 


terests must yield to the public weal. ad y: 


We, therefore, conclude that the Constitution in express terms confernd 
upon a majority of both Houses the power of removing the Sheriff, by an 
dress presented to the Governor, upon his approval thereof. 


II. The second branch of our inquiry then is, are there any restrain : 


limitations laid down elsewhere in the Constitution which rendered the e 
of the power of removal by address, in this instance, null and void? 

We say “elsewhere in the Constitution,” because, if the power is exp 
granted, we disclaim the right to limit or control it by considerations outsid 
the Constitution. Weare not the makers but the expounders merely of 


paramount law. We cannot add one jot or tittle to its terms. We cannot,b ' . 


glosses and interpretations, subtract one particle from its substance. It 
be rebellion in a Judge to say that a plain and unqualified grant of power gi 
by the Constitution to a particular department of the government was nul 
cause he thought it was against “common right.” And it would be an ass: 
tion of sovereign authority for the Judge tosay: “I will construe, qualify 


pare away this unqualified grant of power, so as to make it consort hap 


ideas of common right.” 

Fixing our eyes, then, on Article 97 of the Constitution, as the source 
measure of the legislative power in this instance, we find it to be untramr 
by any conditions or reservations. It says simply that the class of offic 
which the Sheriff belongs “shall be removable by an address of a majo 
the members of both Houses.” 

Looking at provisions for the removal of other officers, we find each qu 
in a way peculiar to itself. 

“For any reasonable cause, which shall not be sufficient ground for imp 
ment, the Governor shall remove any of them [the Judges of all courts] on the 
address of three-fourths of the members present of each House of the Ger 
Assembly. In every such case, the cause or causes for which such 
may be required, shall be stated at length in the address and inserted in 
journal of each House.” Constitution, Art. 73. 


, 
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the several inferior courts may be removable by the Judges thereof, 
ag of good behavior ; euijeiote eivenses tous gph tees 
2 ar Constitution, Art. 77. 

@ommissioners of Public Works “may be removed by the concurrent vote 
of a majority of all the members elected to each House of the General Assem- 
bly ; but the cause of the removal shall be entered on the journal of each 
House.” Constitution, Art. 188. 

When we consider how carefully every word is weighed in framing the fun- 
damental law of a sovereign State, the omission in Article 97 of all these 
yarious qualifications affixed to the power of removal in other cases, becomes 
significant of a purpose. It leads us to the conclusion that the makers of the 
Constitution intended to leave the power of removing the civil officers embraced 
jn Article 97 absolutely to the prudence of a majority of both Houses of the 
General Assembly, unless the exercise of the power in a particular case should 
come in conflict with a positive inhibition contained elsewhere in the same in- 

jek strument. 

7 It has been contended for the appellant that such an inhibition is found in 
Article 105: ‘“‘ No ex post facto law, nor any law impairing the obligation of 
contracts shall be passed, nor vested rights be divested, unless for purposes of 
public utility, and for adequate compensation previously made.” 

Itis hardly tenable to say that a man can havea “vested right” to any 
public office under our form of government. Certainly it cannot be said of a 
Sheriff, when, in the language of tne 80th Article of the Constitution, the very 
A tenure of his office is, that he shall hold it “for the term of two years, unless 
ya sooner removed.” 
he Again, it was said that an implied restraint upon the power of removal by 

i address is to be found in Article 103 of the Constitution: “ Prosecutions shall 
be by indictment or information. The accused shall have a speedy public trial 
by an impartial jury of the vicinage ; he shall not be compelled to give evidence 
against himself; he shall have the right of being heard - by himself or counsel; 

j heshall have the right of meeting the witnesses face to face, and shall have 
Bd compulsory process for obtaining witnesses in his favor.” But here was no 
prosecution. No accusation was made against the defendant. No accusation 

“a was necessary. The argument that the Act was void because the defendant 

LY had no hearing and no notice, confounds the unrestricted power of removal by 
7 address under Article 97 with the distinct but concurrent power of removal 
» | which results from a successful impeachment or prosecution for misdemeanor, 
% when the party accused must have a trial, pursuant to the Articles under the 
a head of impeachment. This distinction, founded in reason, and recognized 
to § — both by the Constitution and laws, has already been developed. 
| Finally, it was urged that the address in this case was an usurpation by the 
ay Legislature of a judicial power, and therefore within the prohibition of Article 

1. of the Constitution. The power of removing an officer upon address of the 
two Houses is not a judicial power, but is essentially administrative. As we 
have seen, this proceeding, having for its end the public welfare and not the 
punishment of an individual, is not at all in the nature of an impeachment, 
which requires a trial, and of which, in case of conviction, the removal from 
Office is a mere consequence, making a necessary part, but only a part, of the 
sentence. 
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Even if there were something of a judicial character in the p | 
would not be void on that account, because the Constitution itself hag 
unqualified power over this subject in the legislative department, and : 
would come within the saving clause of Article 2: ‘““No one of these 
ments, [i. ¢. the legislative, executive and judiciary,] nor any person hi 
office in one of them, shall exercise power properly belonging to eith 
others, except in the instances hereinafter expressly directed or permitted: 

We therefore find no other Article of the Constitution which so 
Article 97 as to render the exercise of the removing power in this pai 
case null and void. . 

But as it has been pressed with much earnestness that the verdict and 
ment in favor of the defendant, Hufty, when the present relator, Bell, ¢ 
tested his election in the First District Court of New Orleans, before any 
mission had been issued, formed a peremptory bar to action of the Leg 
in this matter, we remark : 

Ist. There is no element of the res judicata in that judgment whieht 


bar the power of removal under Article 97. iy ; 


The question in one case was, shall Mr. Hufty receive a commission? in th 
other, shall he be removed from office ? , 
There were two contending parties in one case, each urging that hee 


count the greater number of votes in his favor; in the other there rer 


no parties, the act being an act of administration intrusted by the Cor 

tion, without qualification or control, to a particular department of the ge 

ment. ui 
2d. The judgment in the case contested between Bell and Hufty is not 


turbed, but has had its full force and effect. That judgment declared the de 


fendant the Sheriff elect. It was no more and no higher evidence of ti 


the office than the return of the proper officer in his favor would have been i 


case there had been no contest. The judgment was final, just as the rett 
would have been if not contested within the legal delay. No appeal lay 


it. No new trial could be granted. No second suit could be instituted po 


Bell contesting the election of Hufty. The judgment secured to the defen 
the commission and station of Sheriff of the parish of Orleans for two 
“unless sooner removed.” No verdict and no judgment could expunge 
condition from the tenure of his office, for it was inserted in his commission 
the Constitution itself. The defendant, therefore, has had the fruits of 


judgment; he has been Sheriff of the parish of Orleans; until removed iit . 
reaped its emoluments, and his right to do so, and the binding force of fi 


official acts until his successor was qualitied, can never be questioned, fort 
judgment of the First District Court is unreversed and irreversible. 

8d. There are reasons assigned for the act of removal, in the preamble 
the address, other than those pleaded’ in the controversy between Bol 
Hufty upon the legal inquisition into the state of the vote. 

4th. If the Act of removal was within the constitutional competency of € 
Legislature, uncontrolled by a superior power, as we have found it to be, € 


reasons assigned by the preamble to the address could not, in any case, vitiate” 
the Act, so as to authorize the judiciary to annul it. The independent and ee 
ordinate department of the government to which this whole business has been 


exclusively confined is composed of men who, like ourselves, act under the 8a 
tion of official oaths, and who render their account, not to us, but to their cons 


e'E3e% 


at 


~ 
me 


ee ZES 2BEes FRETTTFESTRSEE_ FS2SFi_ BSFSe_ STIFFER SSeRE 








NEW ORLEANS, APRIL, 1856, 


he people. When they do an act within their constitutional sphere, we, 
have no right to say whether the reasons they give for it are good, 
iad or indifferent, much less to veto the Act because we find the reasons for it 
‘h pot criticism. As well might it be said that another department of the 
t might set aside the final judgments of this court, because the 
; assigned for such judgments are lacking in solidity. To the people 
alone are the two Houses responsible for the purity of their motives, the suffi- 
ciency of their reasons, and the wisdom of their conduct in this matter. 
We, therefore, pass in silence what was said at bar, on the one side, as to the 
hardship of removing an officer for no alleged fault of his, and without a hear- 
and on the other, as to the necessity of teaching all men to revere the 
sanctity of the ballot-box and the freedom of the elective franchise, which are 
the life of republican institutions. These arguments touch a question of expe- 
diency only ; they were doubtless considered in the legislative halls before the 
measure was adopted, and may be considered again in popular assemblies where 
give an account of their stewardship; but they cannot with propriety 
be permitted to disturb the deliberations of this tribunal, removed, as it is and 
ever should be, from the arena of political strife. 
ee Mr. Justice Voorntes and Mr. Justice Lea concurring in this opinion, and 
' Mr, Chief Justice Merrick concurring in the decree for separate reasons: It is, 
therefore, ordered and decreed that the judgment of the District Court be 
ve affirmed, with costs. 
te Merricx, ©. J. However desirable the mature consideration of constitu- 

f tional questions may be in ordinary cases, we have thought that on ac- 
count of the important public interests which are suspended during this litiga- 
tion, that the case ought to be disposed of at the earliest moment practicable. 
a It may be against common right that any person should be deprived, without 
fault on his part, and without being heard, of the office to which he has been 
elected. But so far as it concerns the address of the Legislature removing Mr. 
Hufty, it is probably in the same form it would have assumed if charges had 
been preferred against him, and he had, as is usual in other cases, been heard 
upon the floor of the house. We are not therefore permitted to infer anything 
unconstitutional on account of the mere form of the proceeding. On the con- 
trary, we are bound to presume that the proceedings are regular; for the mem- 
bers.of the two houses are the sole judges of the regularity of the proceedings 
before them, except in those particulars only, which are prescribed by the Con- 
stitution, and we have no more right to question the reasons or causes, or suc- 
ceasive steps in their proceedings, than they would have to review the proceed- 
ings, orders and decrees of this court. 

Neither do [ consider that we have the right to determine whether the 
motives which have influenced the Legislature, are or are not sufficient to jus- 
tify the address. The exclusive control of this matter has been, by the Con- 
stitution, vested in the Legislature, as to all offices not otherwise expressly pro- 
vided for in that instrument. 

The members of the two houses alone are the judges of the grounds and 
causes of the removal, and as this power has been confided by the people to 
their representatives, it would seem that they are responsible alone to the 
people for its exercise or abuse. 

But it is said that the Constitution commands the Legislature to provide by 
law for the trial, punishment and removal from office, by indictment or other- 
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wise, of all other officers, except the Governor, Lieutenant-Governor, Af 
General, Secretary of State, State Treasurer and the Judges of the 
and District Courts; and the Legislature having obeyed the injunet 
Constitution in this particular, are themselves obliged to follow the la 
they have enacted. a 
The argument is conclusive, if Article eighty-nine of the Constitution 
to the same class of cases as Article ninety-seven. But I find Article’ ’ 
nine under the title of Impeachments, and the provisions in it became 
tant, because several offices were omitted from Article eighty-six, (prot 
for impeachments,) such as Auditor of State, Superintendent of Pabl 
cation, Commissioners of the Board of Public Works, Sheriffs, Ree 
Justices of the Peace, Notaries, &c. As these important officers were 
quired by the Constitution to be impeached before the Senate, it was Ié 
the Legislature and made its duty to provide by law the manner in whie h 
should be tried. I am therefore inclined to think that Article cighty-n 
plies only to such offences committed by the inferior officers, as would, i 
officers enumerated by Article eighty-six of the Constitution, give rise t § 
impeachment before the Senate. But when we compare Articles sevent 
ninety-seven and one hundred and thirty-three, with eighty-six and 
nine, we find the former provide for another class of cases, (viz,) the 
of officers for causes not affording sufficient grounds for an impeach t 
the case of Judges, the cause must be stated in the address and inserted i 
journals of the Senate and House of Representatives. In all other ¢ 


. 
*y 





Governor alone excepted,) a bare majority of the members of both 
have the power to remove, and it does not appear to be important that tie 
cause should be stated in the address or inserted in the journals of the ose 
or Senate, with the exception of the Commissioners of the Board of Public - 
Works, who, although subject to removal by a bare majority of the m 
elected, must have the causes of their removal inserted in the journals of i 
two houses. a 
The object of these provisions is doubtless to enable the Legislature tome , 
move men from office who, from infirmities or other causes, have becoméd ? 
pable of discharging the duties of their office. Debates in Convention “— 
p. 671. " 
The Constitution looks rather to the qualification of the er 
other grounds of removal, and an exercise of this power upon purely 
considerations, would be as much an abuse of power as would be the tke 
reasons for the judgments of this court. But should the members of the Le 
gislature so far forget the duties imposed upon them by the Constitution and 
their office, as to be governed by such motives, [ know of no power sie 
public opinion and the ballot-box by which their acts are to be revised. Att 
Again I do not consider the re-enactment of the statute of 1826 by 
gislature in 1855, a compliance with the injunctions of the Constitution of 
Bullard & Curry Dig., p. 470. This old statute, which has been 
provides the mode by which any one may lay before the Legislature theg 
for an impeachment or removal by address of any officer subject to i 
ment before the Senate. But as Justices of the Peace cannot be impe 
this manner, the Legislature has not yet, in my opinion, obeyed the i 
required by Article eighty-nine, which was, without doubt, mandatory 
all officers not subject to impeachment before the Senate, under the Oc 
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| ‘Tdo not therefore think that the Act of 1855 excludes the other mode 

ceeding, even on the grounds urged by defendant's counsel. Herrr. 
thas been admitted in argument that the address removing Mr. Hufty was 
4 -yoted upon considerations not at all personal to him; that it was not pretended — 
that he had committed any act which was a ground of removal on his part. 

On this state of facts, it is argued by defendant’s counsel, that it is against 

right that a man should be deprived of his office without any fault on 
his part and without an opportunity of being heard in defence. 

“It is undoubtedly repugnant to all our notions of correct administration: of 
‘} justice, to deprive a citizen of the smallest right without a hearing, and much. 
> 4 more to take from him an important office. But that is not the question before: 
7 us:.itis one of power. Has the Legislature the power to remove one of this- 
~ § class of officers without a hearing? As liable as such a power may be to abuse 
¥ in the hands of mere partizans, I think it is vested in the two houses as to all 
officers, except the Governor, the Judges and perhaps the Commissioners-of 
the Board of Public Works. 

_Animpeachment requires a process by which a party is brought to trial. 
And perhaps in those cases where the Constitution requires a cause to: be as- 
signed for removal, it pre-supposes a hearing upon that cause in order to ascer- 
tain whether it is real or imaginary. 

But where it is not necessary, under the Constitution, to assign any cause 
for the act, I am not prepared to say that any other mode of hearing is abso- 
lately required than the usual channels of information upon which the ordinary 
legislation and action of the two houses are based. 

The important questions presented by this case, although illustrated + 
masterly arguments on both sides, are not free from diffiulty, ani it 1s aut 
without hesitation that I arrive at the conclusion that the julsment of tae 
lower court should be affirmed. 


Bucuanan, J., dissenting. This record presents to my mind, a case of un- 

constitutional assumption of power on the part of the legislative department 
of the State government. 

The first article of the State Constitution declares: “The powers of the 
government of the State of Louisiana, shall be divided into three distinct de- 

partments, and each of them be confided ¢o a separate body of magistracy, to 
-wit, those which are legislative to one, those which are executive to another, 
and those which are judicial to another.” 

Article 2. “No one of these departments, nor any person holding office in 
one of them, shall exercise power properly belonging to either of the others, 
except in the instances hereinafter expressly directed or permitted.” 

Article 3. “ The legislative power of the State shall be vested into two dis- 
tinct branches, the one to be styled the House of Representatives, the other ; 
a Senate, and both the General Assembly of the State of Louisiana,” 

) Article 61. “ The judiciary power shall be vested in a Supreme Court, in 
‘such inferior courts as the Legislature may from time to time order and estab~ 
lish, and in Justices of the Peace.” 

\ ‘The Legislature has carried into effect this last article of the Constitution, 
‘by establishing courts with various attributes of jurisdiction; to one of whieh 
\eurts so established, the First District Court of New Orleans, it has given 
‘warty, by an Act approved 15th of March, 1855, to hear and determine 


40 






































BY 
zx 
g 





?- 
a 


SEV FSIE FSF 


S 


’ a 
SEP ME ad 











SUPREME COURT OF LOUISIANA, 


m4 contests of elections of Sheriff in the parish of Orleans. “The Jude, 

“Horrr. the Act, section 41, “‘shall proceed without delay to examing the g ou 
contestation ; and may, on the application of either party, order a jury 
the issue, and its decision thereon shall be final.” And by section 45: 
issue thus formed, shall be proceeded with summarily before court a 
ry. The trial shall be conducted and submitted to the jury a 
laws by which other jury trials are governed. A majority only of the 
shall be required to return a verdict. The jury shall have power tod 
by their verdict, which of the parties is entitled to the office; or to refer th 
same again to the people. The court shall have no power to grant anew 
as in other cases, and no appeal shall be allowed.” 

Section 46. “‘The judgment rendered upon the finding of the wil 
final; and on certifying the same to the Governor, a commission shall be issued 
by him in favor of the person in whose favor the verdict may be.” 

On the 5th of November, 1855, an election of Sheriff was held in the parish 
of Orleans, Joseph Hufty and John M. Bell, being the candidates; and the 
former being returned elected, the latter contested his election by a petition 
presented to the First District Court of New Orlcans, with the formalities pre 
scribed by the Act of 1855. This contest was tried by a jury, which re 
a verdict in favor of Hufty, by a majority of seven to five; and j 
was therefore rendered by the court, ‘that Joseph Hu/fty is declared to be 
Sheriff elect of the parish of Orleans, and is entitled to enter upon the die 
charge of the duties of Sheriff, upon complying with the formalities preseribed 
by law. 

Upon this judgment being certified to the Governor, he issued a ae 
of Sheriff to Hufty, dated December 31, 1855. 

The grounds upon which Bell contested the election of Hufty, were eleven 
in number, being specifications of illegal acts and decisions of the commis 
sioners of election in refusing to receive legal votes; and acts of violence in 
destroying the ballot boxes and scattering the votes, committed by bass 
lawless men, at the polls. 

We have scen that the special tribunal created by law for the trial of such 
an issue, a judicial tribunal, composed of a Judge and jury, did judicially in- 
vestigate and decide upon all the facts of illegality and violence alleged to have 
taken place at the election of Sheriff in the parish of Orleans, on the 5thof 
November, 1855, and that its decision in the premises is, by law, final and 
without appeal. 

In the language of the second article of the Constitution, the power of de- 
ciding the question of the legality and validity of Hufty’s election as Sheriff, 
the question raised by the opposing candidate, Beil, assisted by twenty voters, 
was a power properly belonging to the judicial department of the government . 
This proposition is beyond all question. It follows, therefore, of 
that neither of the other departments of the government (legislative or exett+ 
tive) could constitutionally exercise that power, unless the direction or permis 
sion to do so, can be found in the Constitution itself. A careful scratiny Of 
that instrument in all its articles, has failed to show me any thing i 
such a direetion or permission. I am clear that the 97th Article neither di- 

rects nor permits anything of the sort. I admit that that article 
the removal of a Sheriff by an address of a majority of the members of both 
Houses, for the Sheriff is certainly a civil officer, and I do not understand the 
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$04 (page 370) of the Session Acts of 1855, as having imposed any 
nt upon the action of the General Assembly, proprio motu, in the way 
The provisions of that Act seem to be intended for the case of 
preferred by individuals against public officers, in the form of a 
orial addressed to the Legislature; which accusations, after the obser- 
se of certain rules of proceeding in the Act set forth, may result in an im- 
om tor in an address, as the Legislature shall determine. 
:. b Act was undoubtedly intended to carry out the articles of the Constitu- 
tion on the subject of impeachments, and the removal of public officers from 
office generally. But I do not find in it, any provision to the effect, that every 
address for the removal of an officer, must be preceded by those formalities 
which are therein indicated as essential to be pursued upon a memorial pre- 
sented to the Legislature, and containing accusations against a public officer. 

But while I make the admission that the Legislature has power to remove a 
Sheriff by address, proprio motu, without any accusation preferred by memo- 
rial against the officer removed, yet I repeat that the Article 97 does not autho- 
rize the Legislature to hear evidence upon, and decide judicially, the legality 

. or validity of an election of Sheriff. And this is what the Legislature has 
done in the case at bar. 

At the risk of appearing tedious, I will repeat the whole of the preamble, 
which constitutes what may properly be called “The Address,” being intro- 
ductory to the resolution for the removal of Hu/ty, and containing the reasons 
justificatory of such removal. 

“ Whereas, freedom of suffrage and the inviolability of the ballot box are the 
only basis of republican government; and whereas, this great palladium of 
American liberty has been overthrown and trampled under foot at the late 
general election held in New Orleans, on the 5th of November, 1855, whereby 
the free expression of the popular will has been illegally suppressed by parti- 
zn Commissioners of Election, who arrogated to themselves the power to dis- 
franchise legal voters, and by bands of lawless men, who not only drove peace- 
ful citizens from the polls, by intimidation, violence and bloodshed, but even, 
after the polls had been closed, destroyed more than thirteen hundred legal 
yotes which had been received during the election by the Commissioners, to 
the truth of which outrages the whole population of New Orleans bear wit- 
ness; and whereas, these facts have been brought to the knowledge of the 
Legislature by judicial investigations, and by executive communications; and 
whereas, the late Governor of this State has urged the Legislature to ‘crush the 
evil at once, and before it has taken root, by the most pointed and energetic 
means’; and whereas the Legislature is constituted by the organic law the 
grand inquest of the State, for the protection of the elective franchise from 
tumult, violence and other improper practice, and to vindicate the constitu- 
tional rights of the people, rising above and not the subject-matter of ordinary 

_ judicial investigation, but totally independent of, and not to be confounded 
with, individual claims to office ; and whereas, the 97th Article of the Consti- 
tution declares, that ‘ all civil officers, except the Governor and Judges of the 

Supreme and Inferior Courts, shall be removable by an address of a majority 

} of the members of both Houses, except those, the removal of whom has been 
otherwise provided by this Constitution’ ; and whereas, a Sheriff is a civil offi- 
cer, whose removal is not otherwise provided for by the Constitution; and 
whereas, it has been indubitably established to the satisfaction of this Legisla- 
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‘action and acts of administration which are contained in the statutes promul. 


‘and in case'they be, to pronounce that the statute must yield to the Constitg. 


-will have occasion again to:réfer, have said, that the State courts are the pro- 
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ture, that the constitutional rights of the citizens of New Orleans 
grossly violated in the late election for Sheriff of the parish of © 
it Resolved,” &c. 

It is said, that the Supreme Court has nothing to do with the 
tained in the address for the removal of Hujfty ; that for the deci: 
issue, it suffices, that the Legislature has a constitutional right to 
Sheriff by an address of a majority of both Houses; that as well 
be contended, a decree of the Supreme Court, in a matter within its ji 
tion, is invalid, because the reasons given by the court for its d 
happen to contain bad logic or bad law. But with all deference to 
-entertain such an opinion, and professing what I truly feel, a profound respect. 
for the legislative branch of the government, yet I cannot forget that itiigith 
peculiar province of this'tribunal, to expound in the last resort, those rulegof 
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gated as the expression of legislative will in the State of Louisiana; to deter. 
mine if, at any time, the consistency of such enactments with the State Qgp. 
‘stitution be drawn into ‘question, whether in truth they are in con a 


tion, as the paramount law. sepch 
The Supreme Court of the United States, in a case in 8d Dallas, to which] 
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per tribunals to decide, whether laws contrary to the State Constitution are of 
void. 3 24 : 

In the present case, theunconstitutionality of the address removing the de. 
fendant from office, is expressly pleaded; and is in fact the only matterat 
issue. To-determine this plea, we must needs examine the address itself, “And 
:as this is the first-occasion of the exercise of the power of removal of anofi- | 
cer, by.address, ‘under this Constitution, we are without precedents toguide 
us in the construction of the article of the Constitution, in virtue of whiehthe 
removal is said to have been made, and which is copied into the address, The 
ifirst thing that strikes‘me in Article 97, is that the adcress and the removal 
are simultaneous. The words used are, “shall be removable by an address” 
It is not, as in the Article 78, the Governor, who is to remove upcn an address 
-of ‘the Legislature ; but the:Genera] Assembly itself removes the officer. The 
removal is strictly an Act of the Legislature, under this article.. Anditis 
‘plain, that the ‘Legislature have, in the case before us, taken this view ofvthe 
‘article. For the address, after the preamble copied above, proceeds toremove 
Hufty from office by resolution. By a second resolution, indeed, it is directed 
that the agidress be presented to the Governor. But this, I understand to have 
been done in compliance with Article 54 of the Constitution, which requires 
that “‘every order, resolution or vote, to which the concurrence of both Houses 
may be necessary, except on a question of adjournment, shall be presented to 
the Governor, and before it shall take effect, be approved by him, or being die 
approved, shall be repassed by two-thirds of the members elected to each 
House of the General Assembly.” 

The address under the Article 97 of the Constitution is, therefore, neither 
more nor less, than an ordinary Act of the Legislature; and the form of an 
Act of Assembly, which is the one adopted on this occasion is, in my opinion, 
the correct form of an application of the Article 97 of the Constitution... Why, 
then, has the peculiar appellation of “address” been used by the framers of 












‘gut Constitution in this article? Here, again, I think the Legislature has cor- 

jnterpreted the meaning of the article. The order, resolution or vote, 
for the removal of an officer, is something more than “ sie volo, sic jubeo ; sit 
; ratione voluntas.” It isa solemn manifesto by the Legislature to its con- 

» stituents, of the causes which have moved it to take the extraordinary step of 
» abridging the term of office of one who has seemed worthy to his fellow citi- 
» sen, of being selected to discharge the duties and receive the emoluments of 
ogpost of honor and profit in their service ; a declaration of motives, which it 
_gpust be presumed the Legislature will never be either afraid or ashamed to 

ake, which is in thorough consonance with the spirit of our institutions, and 
_ghich is due as well to that portion of the people who have given their votes 

at the election of the officer, as it is to the officer removed himself. Let us 
not be told, that because, in this country, a man has no property in an office, 

itis, therefore, unnecessary to give any reason for depriving him of it. I 

should be loth to admit that any man, by accepting office under our govern- 

ment, has degraded himself so far below the level of his fellow citizens, that 
when disgraced by the infliction of a penalty which implies dishonor, or impo- 

-yerished by the sudden withdrawal of an income upon which he had good 

reason to calculate for some time to come, he shall have no right to be inform- 

ed in what he has sinned, or in what respect he has been found wanting. 

. Such is not the meaning of the 97th Article of the Constitution; neither is 
-guch the interpretation which the Legislature have given to it on this occa- 

sion. Their act is truly an “ address”—a declaration to the world of the mo- 

tives of their proceedings. 

We know, then, from the most authentic source, what were the reasons for 
defendant’s removal from office by the Legislature. And I agree that, unless 
those reasons exhibited an unconstitutional assumption of power, they could 
not be the object of examination before this court. The exercise of judicial 
power by the Legislature, is unconstitutional, except in the instances express- 
ly directed or permitted in the Constitution. 

Have the Legislature exercised judicial power in this instance? 

The address sets forth the rejection of legal votes by the Commissioners of 
Hlection, and the destruction of the votes which were received, by bands of 
lawless men. These were the identical specifications on which the relator had 
already contested the election, before a tribunal whose decision, by a statute 
yet unrepealed, was final. I find in this, an interference with the legal course 
of proceedings of the regularly constituted judiciary of the State, and an ap- 
pellate jurisdiction claimed and exercised by the Legislature. 

That the jurisdiction thus exercised, is judicial in‘ its character, evidently 
appears from the statement of the address, that the facts stated “ have been 

«brought to the knowledge of the Legislature by judicial investigations.” That 
the power exercised was a judicial power, is furthermore formally enunciated 
in the declaration of the address, that the Legislature is constituted by the 
organic law the grand inquest of the State, for the protection of the elective 
franchise from tumult, violence and other improper practice. The French text 
of the address is still more expressive— Grande Cour d Enquéte” ; and asthe 

Article 129 of the Constitution requires the laws to be promulgated in the 

French as well as the English language, the French text is not to be left out of 
© view, in ascertaining what is the meaning of the Legislature. 

Is it then true, that the Constitution has made the Legislature a grand in- 
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quest, or Court of Enquiry, for the protection of the elective franchise fr 
tumult, violence, and other improper practice? Not so. The 98d Arti 
the Constitution says: “The privilege of free suffrage shall be suppe ed by 
laws regulating elections, and prohibiting, under adequate penalties, all ‘ 
influence therein, from power, bribery, tumult, or other improper practice,” _ 
This Article of the Constitution has been executed by the adoption of the Act _ 
relative to elections, approved 15th of March, 1855, (Session Acts, p. 408,) nd x 
of the Act relative to Crimes and Offences, approved 14th of March, 18) 
Session Acts, p. 180. Proceedings under both these statutes, are carried on 
before the ordinary judicial tribunals of the State. The 74th section of the 
Act relative to Crimes and Offences, punishes violence and riots at elections, 
and I do not understand our predecessors as having decided, in the cases of 
Rice v. Dubuys, and Borgstede v. Clark, in 5th Annual, as is contended by the 
counsel for the relator, that the verdict of the jury in a contested election un- C 
der the Act of 1846, (from which the Act of 1855 is copied,) was not final in 
regard to the validity and legality of the election. 

The learned counsel of the relator, has also referred to two decisions of the 
Supreme Court of the United States, The Baltimore and Susquehannah Rail- 
road v. Nesbit & Goodwin, 10 How., 395, and Calder v. Bull, 3 Dallas, 886, in 
support of the constitutionality of a review by the Legislature of a State of 
judgment rendered by the courts of the State. But an enunciation of those 
decisions will show tnat they constitute no authority in the present case, . In 
that from 10 Howard, indeed, the only point presented by the plaintiff in et 
ror was, that the statute of Maryland complained of, divested vested rights 
and impaired the obligation of a contract. The court indulged, it is true, in 
some remark, arguendo, upon the distributions cf powers, legislative, execu. 
tive and judicial, in the Constitutions of the several States, as a matter not to 
be inquired of except by the State authorities; but it concludes those remarks 
by declaring that “no such inquiry regularly arises upon this record”; and 
the unqualified proposition stated by the reporter in his head notes of the 
case, “the States have a right to direct a rehearing of cases decided in their 
own courts,” does not appear warranted by anything in the decision. 

As to the case from 8d Dallas, which is a very remarkable case, as being 
the leading one upon the definition of the phrase “ ex post facto law” in the : 
Constitution of the United States, it was certainly decided therein, that an Act 
of the Legislature of Connecticut, granting a new trial upon a judgment of @ 
Court of Probate of that State, refusing probate of a will, was in conformity 
to the Constitution of that State, which was then (in 1798) nothing more than 
a royal charter of Charles the Second of England. The following is the lan. 
guage of Mr. Justice Iridell upon tiis subject: “From the best information to 
be collected relative to the Constitution of Connecticut, it appears that the 
Legislature of that State has been in the uniform, uninterrupted habit of ex- 
ercising a general superintending power over its courts of law, by granting 
new trials. It may, indeed, appear strange to some of us, that in any form, 
there should exist a power to grant, with regard to suits depending or ad- 
judged, new rights of trial, new privileges of proceedings, not previously re- 
cognized and regulated by positive institutions; but such is the established 
usage of Connecticut, and it is obviously consistent with the general superin- 
tending power of her Legislature.” 
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m these remarks, it will be seen that the difference between the Conati- “ 

a hog) Connecticut in 1798, and that of Louisiana in 1856, is simply this: =‘ Hrrr. 
the former sanctioned the reversal of a jadgment of a judicial tribunal by 

‘the Legislature, and the latter prohibits such a reversal. For the same reason, 

therefore, that the statute of Connecticut was held to be valid, the address for 

the removal of the defendant should, in my judgment, be held to be void and 


of yo effect. 


C.D, Stewart v. James Cuark anp Owners or Sreamwer Natcnez No. 2. 


Plaintiff enclosed an account against defendants to P. & H., (partners,) with instructions to take all 

necessary steps for the collection of the same. P. made an affidavit for and obtained a sequestra- 
, tion, which was set aside, and plaintiff appealed. By the Court : The authority conferred on the 
agents was that of taking all necessary steps for the collection of the plaintiff's debt. Either of 
the partners was competent to act for the plaintiff in the matter. The affidavit points to the ne- 
cessity which existed for the sequestration as a necessary step for the collection of the debt. The 
_plaintiff was not present. Under the statute of 1828, his agent was authorized to make affidavit 
and give bond. ’ 


> Aa ae | Cf 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 4 

Chilton & Perkins, for plaintiff. Marks, for defendants and appellants. . 

, Voorues, J. The plaintiff brought this suit to recover the price of 145 

cords of wood sold and delivered to the defendants, the master and owners of 

_the steamer Natchez No. 2, at the rate of $2 50 per cord. He also claimed a 
privilege on the steamer and caused her to be sequestered. 

The defendants in their answer admitted the purchase of the alleged amount 
of wood, but averred that the price agreed upon between the parties was $1 75, 
and not $2 50 per cord as claimed by the plaintiff. 

The court below gave judgment in favor of the plaintiff for the amount 
claimed by him, but ordered the sequestration to be set aside, on the ground : 
that the authority of the plaintiff’s agent was insufficient to bind him on the “4 
bond. From which judgment defendants appealed. : 

In this court the appellees have prayed for the amendment of the judgment 
in their favor, by reinstating the sequestration of the steamer. 

There is no error in the judgment to the prejudice of the appellants. 

In relation to the sequestration, it is shown that the plaintiff enclosed his 
secount to the firm of Payne & Harrison, with instructions to take all neces- 
sary steps for the collection of the same; that J. A. Payne, one of the part 
ners of that firm, made an affidavit in which he declared, among other things, 
that they were the agents of plaintiff, who was absent; that he had good 
reason to apprehend the said boat would be removed out of the limits of the 
State before plaintiff could have the benefit of his privilege on the same.for 
the satisfaction of his debt. 

We think the Judge a quo erred in setting aside the sequestration. The 
authority conferred on the agents was that of taking all necessary steps for the 
collection of the plaintiff's debt. Either of the partners was competent 
to act for the plaintiff in the matter. The affidavit points to the necessity 
which existed for the sequestration as a necessary step for the collection of the 
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debt. The plaintiff was not present. Under the statute of 1828,’ 
was authorized to make affidavit and give bond. Session Acts of 18% 
§4; 14L.R, 92. a 
It is therefore ordered and decreed, that the judgment of the court by r 
be amended in favor of the appellee; that said appellee recover of the de 
dants James Clark and Charles Morgan, in solido, the sum of three hund 
and sixty-two dollars and fifty cents, with legal interest from the 26th « 
cember, 1853, till paid; and further, that the sequestration be reinstated, 
that said steamer Natchez No. 2 be sold according to law, to satisfy this i 
ment, the costs of both courts to be borne by the defendants and appellants, 
7 
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Sotron Hompnreys & Co. rv. Carratn Switzer ann Owners OF Srrasmn 
D. S. Sracy. 
$ Yi 
In an action against a common carrier, alleging non-delivery of goods, the plaintiff must give some ; 
evidence in support of the allegation. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Hunton & Bradford, for plaintiffs. Wolfe & Singleton and Clarke é 
Bayne, for defendants and appellants. 

Sporrorp, J. The plaintiffs sued the defendants as common carriers for the 
non-delivery and loss of certain packages of sugar shipped on board thede 
fendants’ steamer at New Orleans, to be delivered to the plaintiffs or their ag 
signs at the port of St. Louis, the dangers of the navigation and fire alone 
excepted. i 

The only answer was a general denial. iit 

The only evidence offered below was the bili of lading, proof of its signature — q 
by the agent of the steamboat, and the shippers’ invoice. 

There was judgment against the defendants for the amount claimed,# 
without asking a new trial, they appealed. ! 

They nowSfor the first time it would seem, make the objection that the 
plaintiffs offered no evidence tending to show a non-delivery of the goods, 

The authorities are clear and concurrent to the effect that it was incumbent 
on the plaintiffs to make some such showing. 

The declaration against a carrier of goods, says Greenleaf, “ involves three 
points of fact, which the plaintiff must establish upon the general issue: name 
ly, the contract, the delivery of the goods, and the defendant’s breach of pro 
mise or duty.” 2 Green. Ed., § 208. Again: “If the loss or non-delivery of 
the goods is alleged, the plaintiff must give some evidence in support of the 
allegation, notwithstanding its negative character.” Ib., § 218. The cases of 
Tucker v. Oracklin, 2 Stark. R., 385; Griffith v. Lee, 1 CO. & P., 110, and Day 
v. Ridly, 1 Washb., 48, are vetunel to in support of this doctrine. e 

The same doctrine is announced by Angell in his treatise upon the lawof 
Carriers, § 470. qu. 

In the case of Day v. Ridly, 16 Vermont R., p. 48, (1 Wash., cited by ~ 
Greenleaf,) it was held that “in an action against common carriers, the burden. 
of proof is on the plaintiffs to show that the property did not reach its desti- — 





..— See!) Ure 















joe = sa se a aoe we oes Ss US 














NEW ORLEANS, APRIL, 1856, | $21 
;)but, where the plaintiffs proved ‘that the defendants’ boat, in which — Hewrsxers 
ly was stowed, was capsized and the property damaged, and a por- Swirern. 
, rot the proporty carried by the defendants to a place out of their course, 
s held sufficient to throw the burden of proof on the defendants to account 
fr the property.” 4 U. S. Dig., p. 248, No. 166. 
a Tlinois it was held, that “if, in an action against a common carrier, the 
alleges that the article sent was not delivered, he must prove the alle- 

a but slight evidence will change the burden of proof.” Woodbury v. 

i 



























14 Ill. R., 279; 14 U.S. Dig., p. 70, No. 73. 4 
n California: “In an action against a common carrier for the loss of 
it is necessary to prove that the goods were not delivered.” Ringgold 
y. Haren, 1 Cal. R., 108; 14 U.S. Dig., p. 70, No. 77. 
We are not aware that there is anything in our law which modifies this rule 
; of evidence as it prevails in other commercial States. 
As it is said the point was not brought to the notice of the court @ gud, we 
will remand the cause for further evidence. 
It is, therefore, ordered that the judgment of the District Court be reversed 
and the cause remanded for a new trial, the costs of this appeal to be borne by 
the plaintiffs and appellees. * 
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Lewis B. Horne v. CHartts Betcner and Cnas. Betcuer & Brorser. 


The makers of a note caused it to be sequestered, and prayed for its restitution, &c., on the ground 
of error and fraud. The sequestration was afterward set aside, and a judgment on the note ob- 

’ tained againstthem, Pending this litigation, the makers of the note became insolvent, and after 
execution against them returned nulla bona, this suit against the sureties on the sequestration 
bond wasbrought. Held: Plaintiff could not have maintained an action on the note pending the 
litigation for its restitution, the sequestration being merely a conservatory act. 

The sequestration had the effect not only of suspending the payment of the note, but of placing it 
beyond the reach of commerce. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
H. D. Ogden, for plaintiff. Wolfe & Singleton, for defendants and ap- 
pellants. 

Voormes, J. This is an action against the sureties on a sequestration bond, 
On the 22d of October, 1851, Witter & Brother, commercial partners, made “alg 
their promissory note for the sum of $1,500 in favor of the plaintiff, payable " 

thirty days after date, the consideration of which purported to have grown out 

of certain transactions which had taken place between the parties through the 

agency of one 8. B. Conrey, a bill broker. That note was extinguished at 

maturity by the payment of $1,000, and a new note given by Witter & Brother . 
for the sum of $510, payable thirty days after date. Witter & Brother after- 

wards brought suit against the plaintiff for the restitution of the note and 

money thus given in payment by them, on the ground of error and fraud. The 

note was sequestered, and the bond given therefor forms the subject of the 

present suit. The result of that suit being favorable to the plaintiff, he there- 

upon Sees broaght suit upon the note against Witter & Brother, and recovered 
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“Vin @ Conerey v. the same defendants, and Chateau, Harrison & Vallé v. same, similar judg- 
ments were rendered for like reasons. 
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jacement against them for the amount thereof. A writ of leri facias was 
sued on said judgment and returned nulla bona. The plaintiff S 
Witter & Brother caused the note to be sequestered on the eve of its 
for the purpose of preventing its collection ; that they took an appeal 
judgment setting aside the sequestration on the 23d of February, 1852, 
judgment was affirmed on the 17th of May following; that they were 
at the date of the sequestration ; that he could have collected said note 
not been prevented from doing so by the sequestration; and that in the 
time they fraud@lently conveyed away all their property, and became 

vent, whereby he lost his debt. He therefore prays that the defendani 
de reed to pay him én solido the amount of said note, interest, and the e 
incurred in the suit thereon against Witter & Brother, and also the sum @ 
$100 expended by him for counsel fees in the defence of the a 
suit. 

The defendants, after a vain attempt to obtain a new trial, took the 
appeal from a judgment rendered against them on the verdict of a Jury ia 
favor of the plaintiff, for the sum of $800. 

It is urged by them, that the sequestration did not have the effect of § 
pending the plaintiffs’ right of action on the note against Witter & 
that the note was in the hands of the Sheriff, and he could, at any time, | 
obtained a sufficient description of it in order to sue them. We think | 
clear, that the plaintiff could not maintain an action on the note pending 
litigation for its restitution, the sequestration being merely a conservatory 
The object of the writ of sequestration, it is said by the appellants, wast 
prevent the payee from disposing of the note to some innocent third 
thereby depriving the makers of their lega) defence to it. This may be con- 
ceded as true, but the result of that suit shows that there was no legal 
dation for it; and it is of the injury flowing from this, that the plaintiff 
plains. The other position assumed by the appellants, that the plaintiff 
not recover, as he could have obtained, without delay, in reconvention, a ju 
ment on the note against the makers, by praying for it in his answer to 
sequestration suit, appears to us to be equally untenable. The sequ 
had the effect not only of suspending the payment of the note, but of 
it beyond the reach of commerce. Had not this been done, we think it 
not be considered improbable, from the usual punctuality prevailing in 
to negotiable paper among commercial houses, that the plaintiff would hare 
realized the amount of his note at its maturity. ; 

On the merits, we have carefully examined the evidence, and are not re 
pared to say that the verdict of the jury has not done justice between 
parties. 

It is therefore ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 
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Parrick H. Murpny v. Tue Crry or New Orteays. 


officer may be entitled to a reward offered by the city, for detecting and bringing to con- 


one charged with arson. 
Phe ordinance offering the reward was not intended to be temporary, and is still in force. 


‘| PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Henderson, Jr., and Holland, for plaintiff. Livingston, City Attorney, 
for appellant. ” 

- Voornies, J. This appeal is taken by the defendant from a judgment ren- 
dered in favor of the plaintiff for the sum of $500, allowed him asa reward 
an ordinance of the city, approved the 28th of June, 1813, for detecting 
cad bringing to conviction one W. Z. Roberts, for the crime of arson. 

The defence is placed on two grounds: Ist. That the plaintiff was a police 
ig acting in the discharge of his duty, and was therefore not entitled to 
compensation ; and 2d. That the ordinance was intended to be temporary 
It does not appear that the defendant was acting as a polic officer wen 
‘Roberts was accused of the crime for which he was convicted and sentenced. 
But admitting that he did, nothing shows that it was incumbent on him as 
‘such to perform the act for which he claims the reward allowed under the or- 
dinance. It is clear that this cannot be viewed as an agreement to compensate 
the plaintiff for services which he was bound to render as a police officer. 

II. We are of opinion the ordinance is still in force, and was not intended, 
when parsed, to be temporary, as contended for by the defendant's counsel. 
The fact of its being inserted in the Digest of the City Ordinances published 
in 1881, shows conclusively to our minds, that it bas never been considered 
asatemporary ordinance. The case of Loring v. The City of Boston, 7 Met. 
409, does not appear to us to be analogous to the present. There, the Mayor, 
who was probably authorized either by law or an ordinance, offered a reward 
for the apprehension and conviction of any person committing the crime of 
‘arson within the limits of the city. Upwards of four years afterwards, a fire 
broke out in Boston, and the plaintiff, who had procured the conviction of the 
offender, claimed the reward. Under the publication thus made by the Mayor, 
it was held that the plaintiff could not maintain the action. Here, the ordi. 
nance itself fixes the reward in such cases, and must have its effect until xe- 
pealed. 

It is therefore ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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The measure of the carrier's liability is the market value of the goods at the port of destination, _ 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. “— 
4X Durant & Hornor, for plaintiffs. Wolfe & Singleton and Caras 
‘Bayne, for defendants and appellants. ve 

Sporrorp, J. We find no error in the judgment to the prejudice of the de 
fendants and appellants. 

They contracted to carry fifty hogsheads of sugar for the plaintiffs from 
Orleans to their consignees in St. Louis, (the dangers of the navigation —— 
only excepted) at a freight of 40 cents per hundred pounds. 

They delivered only eleven hogsheads in conformity with their contract,» w 

This default being proved, it devolved upon them to show that the remaining da 
thirty-nine hogsheads were lost by reason of one of the perils excepted’by 
their bill of lading. Angell on Carriers, §472. This they have not — to 
to do. ag 

But they complain that the District Judge erred in assuming that the mieing 
hogsheads weighed 1000 pounds each. 

The plaintiffs, joining in the appeal, contend that the Judge erred to their 
prejudice in not allowing the weights as estimated at New Orleans, where’ they 
bought the sugar, just before the shipment, and in not awarding a sufficient ki 
sum for the value of the sugar at the port of destination. y d: 

The complaint of the appellees appears to be well founded. There is nothing ct 
to cast suspicion upon the fairness of the purchase by the plaintiffs from their 
vendors. It was in the usual course of business. They paid their monef, at te 
an unsuspicious time, for the sugar according to the weights, as certified to by 
a public weigher. His testimony is positive as to the portion of the sugar 
weighed by himself, and the evidence of the broker is satisfactory as oe, 
size and general weight of the lot. 

The measure of the carrier's liability is the market value of the commodity 
at the destined port. In this case the evidence satisfies us’ that ‘the value of 
the article shipped was 5} cents per pound at the port of St. = at the’ ‘tinte 
it should have been delivered. i 

From the total value of thirty-nine hogsheads sugar, weighing 1077 .8 pounds 
per hogshead, at 5} cents per pound, should be deducted freight at 40 — 
per 100 pounds to obtain the balance due the plaintiffs. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended in favor of the plaintiffs, and it is adjudged and decreed that they 
recover of the defendants, in solido, the sum of two thousand and thirty-eight 
dollars and forty-nine cents, with five per cent. interest thereon from the 9th 
November, 1853, until paid, and costs in the court below, and that the privilege 
of the plaintiffs upon the steamboat D. 8. Stacy for said sum be recognized and 
enforced ; it is further ordered that the costs of this appeal be paid by the de- 
fendants and appellants. “4 I 
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Down & Sacxerr v. Wa. B. McComs et al., owners of Steamboat 
Bella Donna. 


It is well settled in the jurisprudence of Louisiana that where a collision occurs, if both parties, by 
their own fault, contribute to the collision, the damages will not be apportioned as in admiralty, 
“put neither party shall recover. But in determining the question of fault, we must look to the 
and not to the remote cause of the injury. 
The flatboat of the plaintiffs being lawfully moored where she was sunk, the burden of proof is on 
the defendants to show that the accident could not have been avoided. 


‘| PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Hamner & Hays, for plaintiffs. Wolfe & Singleton, for defendants and 
appellants. 

Sporrorp, J.* This action was brought by the owner of a flatboat loaded 
‘with produce, against the owners of the steamboat Bella Donna, to recover 
damages for the destruction of their flatboat with its contents. 

‘The flatboat was moored to the shore of the Mississippi river, opposite the 
town of Plaquemine. ‘The Bella Donna, in effecting a landing at night, swang 
against the flatboat and sunk her. 

The defence is two fold: 

Ist. Carelessness on the part of the plaintiffs. 

9d. Inevitable accident. 

It is well settled in our State jurisprudence, that where a collision of this 
kind occurs, if both parties by their own fault contribute to the collision, the 
damages will not be apportioned as in admiralty, but neither party shall re- 
cover. 

But we understand that, in determining the question of fault, we must look 
to the proximate and not to the remote caus>s of the injury. 

In this case it is contended that the flatboat was moored out of her proper 
place, and that she was within the limits of the usual steamboat landing at 
Plaquemine. 

There are no ordinances nor fixed regulations at that place upon this sub- 
ject. 

The weight of evidence is with the plaintiffs upon this branch of the case; 
although there is some conflict, it is established, we think, that the flatboat was 
not within the limits of the customary steamboat landing. . The plaintiffs acted 
with reasonable caution in mooring the boat. Upon their arrival they made 
inquiry of people resident there, and were told they were in the right place. 

It is true one witness says that when he went on board the flatboat to make 

apurchase, on the day of the collision, he advised a man on board to drop 
lower down, for fear of accidents. 
» Considering the advice the plaintiffs had previously received, and the absence 
of regulations at the port, we cannot consider the fact that they did not im- 
mediately drop lower down as proof of fault, contributing directly and proxi- 
mately to the accident that evening. 

The banks of rivers are free to the public, subject, of course, to suitable 
police regulations. “The use of the banks of navigable rivers or streams is 


* Merrick, C. J., took no part in this decision. 
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. public; accordingly every one has a right freely to bring his vessels to k 
MoCous. there, to make fast the same to the trees which are there planted, to unload 
vessels, to deposit his goods, to dry his nets, and the like.” ©. ©. 446, 

The flatboat of the plaintiffs having been lawfully moored at the spot w 
she was sunk, the burden of proof is on the defendants to show that the ag 
dent could not have been avoided. 

An allegation was made in the answer that there was no light on the fi 
at the time of the accident, which happened in rather a dark night. 
gation is rebutted by the evidence. A lantern was displayed when the 
boat rounded to, and in season to have been observed if there had beens 
able watch on the steamboat. a 

Upon the second branch of the defence we think the respondents 
unsupported by the evidence. A strong wind was blowing towards the Plagne 
mine shore, it is true; but we think there is not reason to suppose thatthe 
collision was inevitable had greater care been used by the offcers of the steam 
boat. Their total indifference to what had happened, after the damage‘qwag 
done, is some indication of recklessness. To] 

There is no controversy as to the amount of damages, the District — 
having only allowed such as were actually y-roved. 

The judgment is, therefore, affirmed, with costs. _ 

Rehearing refused. ia 
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The legal presumption is that a slave, bought by the plaintiff pending the community of acgueila; 


community property, and the unsupported declaration in the act of sale that the purchase money 
was given to the plaintiff by her father cannot conclude creditors who were not parties to these, 


Marcaret Forses v. Davin B. Fores. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. "" 
Mott & Fraeer, for plaintiff and appellant. Livingston and De Choise, 
for defendant. 

Sporrorp, J. The ends of justice seem to require that this cause should be 
remanded for further evidence. 

It is admitted of record that the appellants are creditors of the community 
of acquests and gains, formerly existing between the plaintiff and the defendant, 
in the sum of $1000, and it seems that the community is insolvent. 

The legal presumption is that the slave bought by the plaintiff pending the 
community of acquests is community property. The unsupported declaration 
in the act of sale that the purchase money was given to her by her father can- 
not conclude the appellants, who were strangers to the act. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
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be reversed, and that this cause be remanded for a new trial according to law, 
the costs of appeal to be paid by the plaintiff and appellee. 
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Pintifls sue to recover back the amount of a bill of exchange, which they had accepted and paid. 
By the Court : Plaintiffs, having paid the bill to defendants, cannot recover, unless they have 


‘Vegatilished their allegation that there was a material alteration in the bill, by which.they were de- 
frpaded out of their money. Awmere alteration is not enough. They must show that it was such 


t alteration in the substance of their contract as, per se, to destroy the obligation 
ating from it. 
ns 
: PPEAL from the Second District Court of New Orleans, Morgan, J. 

» Miller and Elmore & King, for plaintiffs and appellants. Benjamin, Brad- 
ford & Finney, for defendants. 

_Srorrorv, J. We do not think the defendants stand precisely in the position 
of Mitchell, from whom they received the bill accepted by the plaintiffs. 
Mitchell owed the defendants an antecedent debt larger than the bill. He 
gent the bill to them, before its maturity, with instructions to collect and place 

to the credit of his account. Thenceforward they had an interest in 
the bill under these instructions. 

Their statement that they held it on account of Mitchell, and would be liable 
to him for failing to protect it, does not put them in the position of mere agents 
without an interest. They would certainly have been compelled to credit him 
with the amount of the bill should it be lost by their laches, even though they 
had taken it as collateral security. 

But however it may be, the plaintiffs having paid the bill to the defendants, 
cannot recover, unless they have established the allegation that there was a ma- 
terial alteration in the bill, by which they were defrauded out of the meney. A 
mere alteration is not enough. They must show that it was such a fraudulent 
alteration in the substance of this contract as, per se, to destroy the obligation 
resulting from it. It will not answer for them to bring in other considerations, 
such as that they were accommodation acceptors, acceptors for a special purpose, 
that they have been disappointed in receiving shipments to meet the bill, etc., 
and thus to cloud the real issue made by their pleadings. 

They sue in repetition of money paid to the defendants in error, upon amounts, 
under their allegations, to a forged endorsement of a bill which they had ac- 
cepted. 

The want of consideration is, in our judgment, wholly irrelevant to this issue. 
The plaintiffs trusted Walker, the drawer, and Walker alone. They choose to 
accept his bill without funds in hand, upon the faith that he would reimburse them. 
They have paid the bill to the defendants, and it matters not if, by so doing, 
they have lost their money, unless they have lost it by a forgery, that is, by a 
Material alteration made with intent to defraud, and which in fact did defraud 
them. 

“It appears to us that there was an absence both of a fraudulent intent and of 
a fraud in fact, in making the alleged alteration. 

Walker drew the bill to the order of himself, and it was so accepted. After 
the word “ myself” there was a blank space left, sufficient for the insertion of an 
ordinary name. 

Walker first negotiated the bill toa man named @. J. Wilson, by special en- 
dorsement. After atime, Wilson returned the bill to him, with his own endorse- 
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ment in blank thereupon, the negotiation between them having assumed an 
form. Walker then, it seems, erased his own special endorsement to W, 
Afterwards, having entered into a large contract with John S. Mitchell, 
obliged him to make certain advances, he negotiated this bill abso} 
Mitchell. In so doing he wrote immediately over the unerased blank er 
ment of C. J. Wilson the words: “Pay to the order of John 8. 

Walker swears that this was done in good faith, for the purpose of effecting, a 
transfer of the bill to Mitchell, and that he supposed he had so transf 
Whether from ignorance or inadvertance, he thus left the bill which he had tr 
ferred bona fide to Mitchel without his own endorsement. Mitchell, then, to 
show the true meaning of the parties, inserted the name of “C. J. Wilson” in 
the blank space after the word “ myself,” upon the face of the bill. This ig w 


is charged by the plaintiff to be a forgery. mi 


But it effected precisely what the parties, Walker and Mitchell intended tod 
and what the former thought he had done. Where, then, was the fraud? 
insertion of this word by Mitchell was incautious and improper, it may be, but 
if its sole effect was to carry out the design and contract of Walker and Mitcheli, 
the only parties interested quoad hoc, we cannot see how Bullitt, Miller & Co. have 
been defrauded or can complain of the act. It is only by mixing with this isaue 
(which is the only issue in the case) matters connected with the consideration of 
the acceptance and that of its transfer, which are quite foreign to the issue, that 
a serious doubt can be raised as to the rights of the present parties. 

Walker, as the drawer of the bill, is as much bound te the plaintiffs as if he 
had really endorsed it, as he intended to do. tgp h 

If any liability were sought to be fastened en Wilson, as endorsee, a very 
different question would be presented. shed 

But the plaintiffs have paid their acceptance in favor of Walker, or order, to 
the endorsees of a person to whom Walker really transferred it. We are not 
satisfied that they have made out a case for the recovery of money as paid in error 
upon a forged endorsement. a 

The judgment is, therefore, affirmed, with costs. 


Samuet G. Laycock, Administrator, v. THos. Green Davmsoy. ~ 
* wih 


Parel proof is inadmissable to prove a dation en paiement, or an exchange of slaves by an admin- 


istrator. Code, 2415, 2629, 2637. 


PPEAL from the District Court, Sixth District, Parish of East Baton Rouge, 
Robertson, J. Seymour, for plaintiff. Lacy, for defendant. * es 
Merrick, C. J. This case was before the court in 1854 on a question of jur 
diction. 9 An. 162. 


The only question now presented is raised by a bill of exceptions taken pal ; 


plaintiff to the refusal of the District Judge to receive the testimony of 

to show that a negro woman named “ Lucy and her children were e b 
for the girl Sylvia, and that Davidson was consequently entitled to no credit upon 
the note sued on for the price of said Lucy and her children.” * 
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ye note sued on was made payable to Ww. H. George, deceased, and Laycock = -svonwk 
re sable administrator. Davinsox. 
Phe plaintiff contends that he is entitled to offer the testimony, because the 
st is not to show title, but simply to prove the payment of money; to prove 
iat the thirteen hundred and fifty dollars, which W. H. George had agreed by 
his eontract in writing to credit to the note when Davidson should make a valid 
ttle, was discharged by the exchange of Sylvia for Lucy and her children. 
There are two reasons why this testimony should not be received : 
Ist. There could be no dation en paiement or exchange recognized as between 
these parties, the administrator of George and the defendant, except by the pro- 
duction of an agreem2nt in writing. C. C 2415, 2629, 2687. 
9d. The parol proof offered tended to contradict the written agreement of the 
intestate, the slaves having been in his possession and sold as his property, and 
now being in the possession of the plaintiff by purchase at the probate sale. 
As no complaint is made of the judgment of the lower court in any other par- 
ticular, we discover no reason why the same should not be affirmed. 
Jadgment affirmed, the plaintiff and appellant to pay the costs of appeal. 
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N. Gtrop’s Lecatees v. H. Parcovun. 


me « 


Avendee has no claim against his vendor for the reimbursement of expenses incurred in defending 
atitle which was set aside forefraud, of which the vendee not only had knowledge, but In which he 
participated. 

As between two executors, the action of the court cannot be invoked for the purpose of assessing 
their proportionate shares of a liability growing out of a joint fraudulent administration. 

Where it was stipulated, in a consent judgment, that an intervention, to which an exception and an- 
gwer in reconvention had been filed, should be withdrawn, and the whole litigation terminated, 
Hada: that the consent judgment cannot be considered merely as a judgment on the exception, 
dismissing the intervention, but as a final judgment on the adverse claims of the intervenor and 
the defendants. 


» 


: PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
; Soulé and L. Janin, for plaintiff. Benjamin, Bradford & Finney, for de- 
-* 4 fendant. 
_ ea, J. The facts out of which the litigation in this case arises are substan- 
| tially as follows: 
) § Claud Frangois Girod, a resident of the parish of Assumption, in this State, 
~~) & died in the year 1813, leaving a last will and testament, by which (after making 
} certain particular legacies) he bequeathed the bulk and residue of his estate in 
equal shares to eight of his brothers and sisters. One of these brothers, by 
mame Jean Francois Gired, died subsequently, leaving a will, by which he con- 
stituted, as his universal legatee, his brother, who bore the same name with him- 
| wif, Thus the surviving Jean Francois Girod became entitled to two-eighths of 
7 the estate of Claude Francois Girod. 
» | Bythe terms of the will of Claude Frangois Girod, his brothers, Nicholas 
ind Jean Francois Girod, both then residents of this State, were appointed his 
testamentary executors, which trust, it appears, they administered unfaithfully. 
By means of sales made under the sanction of judicial authority they became, 
through persons interposed, the purchasers of the entire estate of their testator : 
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S Nicholas becoming the purchaser of the property in New Orleans, and hi 
Parcoun, ther, Jean Francois, and himself becoming the joint purchasers of the 
slaves in the parish of Assumption and elsewhere. Some years 
Frangois sold out his half of the joint purchase to Nicholas for $70,00 
thus became the possessor of the entire estate of his brother Claude, 
held until he died, in 1840, leaving a will, by which he bequeathed the 
$710,000 in different and unequal sums to several public institutions and p 
individuals in this city, who are the plaintiffs in this suit. 

After the death of Nicholas Girod, and when it appeared that so mei 
tion of his estate had been diverted from the ordinary channel of inheri 
legal heirs of Claude Francois Girod instituted a suit in equity in the Cire 
Court of the United States, sitting in New Orleans, against the legatees and : 
legal representatives of Nicholas Girod, setting forth the foregoing facts, an 
many other matters of detail, which it is not necessary to recapitulate, ¢ 
that the sales to Nicholas and Jean Francois Girod, and the settlements 
upon their accounts as executors be set aside and annulled as fraudulent, «that 
the propetty be treated as belonging to the estate of Claude Frangois 
that it should be again sold, and its proceeds distributed among the hein 9 
Claude Frangois Girod, according to his will, and that the defendants he 
ordered to render an account of the rents and profits of the property es, 
time of those sales.” 

This suit was brought against the estate of N. Girod alone, the whole of the 
property having been transferred to him before his death, as before stated. 
Jean Frangois having ceased to be a resident of the country, was not made a 
party to the litigation. ia 

The plaintiffs gained their case. The court ordered that the adjudications to 
Jean Francois and Nicholas, of the property belonging to the estate of Claude 
Frangois Girod be set aside and treated as nullities, and that the settlements 
based upon their accounts, as executors, be also set aside; that the adj 
the mutual rights and credits to which the parties litigant were entitled 
referred to a master in chancery to take an account of the same and report thereon. 
And the court farther decreed, (inasmuch as Jean Francois Girod was notaparty 
in the cause, but was nevertheless, under the wills of his two brothers, 
share of the estate of Cluude Francois to the extent of one-fourth part 
that he should be permitted to “ become a party to the proceedings,” for thepar 
pose of claiming his share in the general distribution, but stating at the sameitime 
that his claim would be subject to all the equities subsisting between the saidJem 
Frangois and Nicholas, and especially to the /allowance of the purchase money 
given by Nicholas to Jean for the one-half of the joint purchase of the property 
of their testator, with interest, etc. ae 

Acting upon the permission granted by the decree of the court, Jean Frangos 
Girod did intervene in the subsequent proceedings, and claimed one-fourthel} 
all the property and sums of money which, by the aforesaid decree, were 
might become due by the estate of Nicholas Girod to the estate of € 
Francois Girod, “ subject to the deduction of the purchase money paid by 
Nicholas Girod to the said intervenor, as appears from an act passed before 
notary, on the 19th January, 1831, viz; the sum of $70,000, with interest” 
the periods at which the several installments respectively became due, . 
to the stipulations of the act of sale. 7 se 
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is intervention the legatees made appearance, and on grounds in the ex- 
jon set forth, excepted to the right of Jean Francois to make himself a party 
the proceedings, and claimed “in case that the court should be of opinion that 
mote ing the exceptions the said Jean Francois Girod is entitled to make 
| a party to the said suit in chancery, that then the said Frangois should 
eo not only for the sums set forth in the petition, with interest, but also for 
=| age damage and injury resulting from his illegal and fraudulent conduct as 
one of the executors in the administration, or rather mismanagement, of the 
succession of his testator,” which damage was alleged to exceed the sum of 

In this position towards each other stood the respective parties to this suit 
pearly five years after the original litigation had commenced. Tired of the past, 
and uncertain of the future, they concluded to effect a compromise. Its terms are 
set forth in the briefs of counsel. In payment of the five-eighths of the balance 
due the estate of C. F. Girod, belonging to the plaintiffs, they were to receive 
certain designated sums and specified credits, which it appears they were willing 
to take; the sixth article of the act of compromise, however, stipulates as follows: 
This proposition is made on the footing that the claim of J. F. Girod is with- 
drawn; that the whole litigation is terminated; that the above amount is to be 
received by the plaintiffs clear of any costs, etc., and that thereafter the estate of 
Nicholas Girod can divide any remaining assets among the legatees. The terms 
and stipulations of this compromise were embodied in a consent decree based 
upon it, bearing date of the 24th April, 1847. 

Since then Jean Francois Girod has also died, leaving Hypolite Pargoud, the 
defendant, his universal legatee, and it is against him in that capacity, as the 
representative of Jean Francois Girod, that the plaintiffs in the institution of 
this suit have sought to make him responsible, first, for the sum of $70,000, be- 
ing the price of the half of the joint purchase sold by C. F. Girod to his brother 

; second, for the sum of $5000, with interest from the 19th January, 
1880, being the proceeds of a tract of land sold by C. F. Girod, for which the 
estate of N. Girod was held accountable under the judgment before referred to ; 
) and third, on the sum of $24,000, with interest, being the one-half of the ex- 
penses incurred by the estate of N. Girod in defending the defective title ob- 
tained from said J. F. Girod by the act of sale of 19th January, 1830. 

The claim for $5000 on account of the sale to Robinson and Ballard was 
abandoned on the trial of the cause in the District Court; and we consider that 
aclaim against a vendor for reimbursement of expenses incurred in defending a 
title which was set aside on the ground of fraudalent dealings, of which the 
vendee not only had full knowledge, but in which he participated, cannot be 
seriously entertained by the court. 

We may add, as an ircident of the litigation in this case, that the same remark 
‘would apply, and would have applied to any claim, as against each other, for a 
} division of their liability for damages growing out of their joint mal-administra- 
#} ‘tion. Neither party could invoke the assistance of the court to determine rights 
ef such a character. 

The only issue, therefore, which we think it important to examine is that 
pwhich has reference to the plea of res judicata. What rights were determined 
© | inthe compromise upon which the judgment of April 24th, 1847, was based ? 

Tag The plaintiffs who represented an interest equal to five-eighths of the estate of 
9] Claude Francois Girod, had obtained a judgment annulling all proceedings had_ 
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during the previous administration thereof, and reinstating the entire 
in a condition to be the subject of a partition among the heirs. The deere 
vided that all the heirs, whether plaintiffs or not, might intervene to claim a 
tributive share. Jean Francois was an heir to the extent of one-fourth of th 
whole estate. . 

‘His right to intervene would have been subject to any claims or offsetts whis 
his co-heirs might have against him, but his participation in a fraudulent ady 
istration did not and could not destroy his capacity as heir. But whether his right 
to intervene might have been successfully contested or not, the fact is, thath 7 
did intervene, and claimed rights amounting in value to $140,000, tendering 
the same time reimbursement of the $70,000, the price of the sale made by him 
to N. Girod of the joint purchase they had made from the estate of their deceased — 
brother. The legatees, excepting to his right to intervene, claimed from him not 
only “the sums set forth in his petition, with interest,” but also $300,000 dam. . 
ages. , 

Can it be contended that upon such pleadings a judgment in favor of the de. 
fendants for the whole of their demand would not have embraced the room | 
with interest, which was referred to in the defendants’ answer as the “sum vt | 
forth in the petition, with interest ?” or that a judgment in favor of the intervenor 
would not equally have recognized and disposed of this claim, as being 
in the general adjustment of their mutual rights? 

It is quite clear, then, that Jean Frangois Girod was a party to the litigation 
as well as to the compromise ; and had such a judgment as either of those above 
referred to been rendered on the pleadings, that future litigation with reference 
to the claim of $70,000 would have been forever closed. But no such judgment 4 
was rendered. The parties preferred immediate mutual concession to the uncer: 
tainty of future triumph. Jean Francois consented to withdraw and forever 
abandon his claims; that the estate of Nicholas Girod might divide any remain. 
ing assets among the legatees, upon the understanding, however, “ that the whole 
litigation is terminated.” 

That was the consideration for the withdrawal of his claims. It matters not 
for what object they were urged, or with what motives they were withdrawn, 
His motives or his intentions formed no part of his contract. His part of that 
contract has been performed. The plaintiffs have had the benefit of it 
to its spirit and tenor, and we think the defendant is entitled to the benefit 
the only stipulation contained in it which conferred upon his testator any solid 
advantage, or extended to him any useful protection, for we have before remarked 
that, as between the two executors or their representatives, the action of the 
court could not be invoked for the purpose of assessing their proportionate shares 
of a liability growing out of a joint fraudulent administration. 

It is ordered that the judgment appealed from be affirmed, with costs. 
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Si . 
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a a 
aa 
bai Dwicut Durkee v. Price, Frost & Co. 
\ 
Defendants received a claim for collection from D. T. W. & Oo. The firm of D. T. W. & Co. was dis- 
__ ygolved, and B. who had been one of the members, instructed defendants to put the proceeds of the 
~~ Gaim, when collected, to the credit of plaintiff, which defendants accordingly did, and so instruct- 
ed B. and the plaintiff. Subsequently defendants paid the money under instructions from D.T. 
W., as liquidating partner of D.T.W. & Co. Plaintiff then brought this suit for the amount of the 
claim. Held: That after defendants had notified plaintiff that, as requested by B., they had 
placed the money collected to plaintiff’s credit; they had no right to divest the funds without 
plaintiff 's assent ; that having done so, they were liable to.plaintiff. 

After the dissolution ef a partnership, no one of the partners can use the social name so as to bind 
the others; and to draw or endorse a note in the name of the former partnership, the authority 
must be express and special. Any subsequent power must be derived, not from the previous rela- 
tions of the parties as partners, but from a new contract, which is one of mandate, and this man- 
date must be express and special. Vooruies, J., dissenting. 

No one of the partners, after the dissolution, can alienate anything more than his own interest in 
the partnership property. He is not permitted to do any act, still less, to make use of the partner- 
ship fands in a manner inconsistent with the purpose of a just and proper settlement. Voorutes, 
J., dissenting. 
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PPEAL from the Second District Court of New Orleans, Lea, J. 
Hunton, for plaintiff. Wolfe & Singleton, for defendants and appellants. 
Voorntes, J. The facts of this case may be briefly summed’ up as follows : 
The firm of D. 7. Wheeler & Co., composed of D. T. Wheeler and Samuel B. 
Bullock, of St. Louis, Mo., enclosed to the defendants a claim of theirs against 
Turner, Wilson & Co., of the city of New Orleans, for collection. The claim 
was collected by suit brought in the name of D. 7. Wheeler & Co. against 
Turner, Wilson & Co., by Messrs. Wolfe & Singleton, attorneys at law, and the 
net proceeds, $1529 75, paid over to the defendants on the 7th December, 1852. 
* On the 11th September, 1852, S. B. Bullock addressed a letter to the defendants, 
instructing them to place the proceeds of this claim, when collected, to the 
eredit of Durkee, Axtell & Co., of which firm he was then a member. This 
firm continued in business until January, 1853, when Aztell withdrew, and 
then continued in the name of Durkee & Bullock. 8S. B. Bullock, in a letter 
to defendants, dated 19th October, 1852, says: “This claim I have placed in 
the hands of Mr. Dwight Durkee, for a specific purpose, which, when collect- 
ed, you will please apprise him and pay to his order.” The firm of D. 7. 
Wheeler & Co. was dissolved on the Tth June, 1852. Conceding the authority 
of Bullock to transfer this claim, still it may be observed in passing, that this 
could hardly be construed into a transfer vesting the absolute ownership in 
Durkee ; indeed the subsequent acts of the parties clearly indicated that such 
was not their intention. Bullock, in a letter of the 11th December, 1852, to 
the defendants, says: ‘‘ Your favor of the Ist instant is at hand. I wish you 
to invest the proceeds of the claim against Turner, Wilson & Co., in your own 
bill on Frost & Foster, New York, at 70 days, in favor of James S. Felps, and 
remit the same fo me.” The letter of the 1st instant referred to, announced 
the collection of the claim by Messrs. Wolfe & Singleton. On the 7th of the 
same month, the defendants enclosed to S. B. Bulloek a statement of the attor- 
heys, showing the settement of the claim on Zurner, Wilson & Co., and in- 
forming him that the net proceeds, $1529 75, were placed to the credit of 
Dwight Durkee, as requested. The latter was also advised of this by letter of 
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the same date. On the 18th December, 1852, Bullock wrote to the d t 
acknowledging the receipt of this letter and informing them of the tenor of 
letter of the 11th, adding: “On another page you will please find an 
from Mr. Dwight Durkee for the same.” The order referred to is as fol 
viz : ik 

“ Sart Louis, Dec. 18th, i 




















Messrs. Price, Frost & Co., New Orleans. 5 
Gentlemen: Your favor of 7th instant is received. You will please wal 
the amount to my credit, in a seventy day bill, as requested and directed By 
Mr. 8. B. Bullock in a late communication from him to you. On the 
page vou will find those instructions copied. 













Dwicut Durkeg.” 





This new disposition of the fund held by the defendants was then fully ac. 
quiesced in and ratified by the plaintiff, who thereby ceased to have any fur 
ther interest therein. It is clear that this fund then reverted back to the late 
firm of D. T. Wheeler & Co., even supposing that it had been legally 
ferred to the plaintiff. That transfer had been made by Bullock in his indiy- 
dual name, as we have seen, and it does not appear that D. 7. Wheeler ever had 
any notice of it. The following draft was drawn by the latter on Messrs. Wolfe 
& Singleton, viz: P 





““Atton, December Ist, 1852, 

“For value received, please pay to the order of W. S. Gilman any funds 
you have, or may hereafter collect, on account of a judgment obtained in fava 
of D. T. Wheeler & Co., against Turner, Wilson & Co., of New Orleans, 
paying your fees and the necessary expenses attending its collection. 

D. T. Wueeter & Co., 
By D. T. Wheeler in liquidation,” 

In this draft we see Wheeler assuming an authority to act for the late parte 
nership in the liquidation of its affairs; and in the absence of proof to the 
contrary, we are bound to presume that he had the same authority so to act as 
the other partner Bullock. Mr. Wolfe's testimony shows that shortly after the 
money collected had been paid over by Wolfe & Singleton, within a few days, 
this draft was presented to them. It was taken to Price, Frost & Co., and by 
them paid to the extent of $1529 75. The plaintiff and Bullock were both noti- 
fied of the payment of this draft, by letters addressed to them respectively by 
the defendants, and which, the evidence shows, they received about the 26th 
December, 1852. No answer appears to have been given to either of these 
letters. ‘ 
On the 22d February, 1853, the plaintiff drew a draft at sight on the defen- 
dants, in favor of and to the order of Lucas & Simons, for the sum of $1529 7, 
and is closed as follows: “and charge the same to account of as advised by 
your letter of December 7th, 1852.” It is endorsed in blank by Lucas & 
Simons and Matthews, Finley & Co., and protested for non-payment on the Ist 
March, 1858. This draft, with the blank endorsements stricken out, and the 
defendants’ letter of the 7th December, 1852, formed the basis of the plain- 
tiff’s action, which was resisted by the defendants on various grounds, among 
others, that they had paid the draft in favor of W. S. Gilman on Messrs. — 
Wolfe & Singleton, of which the plaintiff immediately advised, and knew at 
the time he drew this draft that he had no funds to his credit on their books, 
and by his silence acquiesced in the disposition of said funds; that shortly 
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| her this claim was sent to the defendants, the firm of D. 7. Wheeler & (Co. 


dissolved, and S. B. Bullock formed a commercial partnership with the 
who still continues to be his partner ; that the plaintiff paid no valid 


| consideration for this claim, and the funds belonged to D. 7. Wheeler & Co. at 


the time they were paid over to the defendants; that the plaintiff and Bullock 
had fraudulently combined to make the defendants pay this debt twice, although 
they-had no other interest in the matter than to give their friendly assistance 
to D. T. Wheeler & Co. to collect their claim; that at the time said draft was 
paid by them, said funds were still under the control of D. 7. Wheeler & Co. 
We have before us the testimony of both D. 7. Wheeler and S&S B. Bullock. 
Wheeler says he knew nothing of the transfer to plaintiff, but it was agreed 
between himself and Bullock, at the time of the dissolution of their firm, that 
the debt due by Turner, Wilson & Co., when collected, should be applied to 
the payment of a judgment against them in favor of J. Coons; that he drew 
an order on Wolfe & Singleton, in the name of D. 7. Wheeler & Co., for the 
amount of the claim ; $712 62 of which were applied to the payment of one- 
half of Coon’s judgment, the other half having been paid by S. B. Bulloek, 
and the balance was paid to W. 8. Gilman for money borrowed from him and 
placed in the firm of D. 7. Wheeler & Co. as capital. 

Bullock says, that he is now and has been, since the dissolution of the firm 
of D. T. Wheeler & Co. connected with the plaintiff as partners in business ; 
that Mr. Wheeler, senior member of the firm of D. 7. Wheeler & Co., was 
collecting debts and selling claims of said firm, and at the same time refusing 
to appropriate the funds thus received to the payment of debts due by the 
firm, but applied the same to the payment of his individual debts. He was 
putting property out of his hands to prevent the payment of debts justly due 
by the late firm of D. 7. Wheeler & Co., and forcing them upon him. This 
was the condition of their business when he (Bullock) wished, and was deter- 
mined, that the assets of the firm, as far as he could control them, should be 
appropriated to the payment of the debts due by the firm. “ There was a suit 
of $1250 against the late firm of D. T. Wheeler & Co., in one of their courts 
in St. Louis city, somewhat connected with the case against Turner, Wilson & 
0o., and was willing to transfer their claim against the latter to the plaintiff in 
that suit, but his proposition was declined. He then wished the plaintiff to 
advance him the money on it to pay the debt of the late firm of D. 7. Whee- 
ler & Co. This was declined by the plaintiff, on the ground that he did not 
wish to be troubled with the suit. After some persuasion he assented, and 
a transfer was executed in his favor. 

Under this state of facts, we are of opinion, the defendants are clearly not 
liable to the plaintiffs. , 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed; and the demand of the plaintiff against the defen- 
dants be rejected at his costs ; said appellee to pay costs of both courts. 

A rehearing having been granted in this case, the judgment of the court 
was pronounced by 

Sporrorp, J. (Voornues, J., dissenting.) Upon a reconsideration of this 
case, a majority of the court have become satisfied that the judgment formerly 
rendered should be changed. 

* The defendants treated with S. B. Bullock, as the person who had control 
of this particular asset of the dissolved partnership of D. 7. Wheeler & Co. 
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At Bullock's request, they placed the funds which they had coliected fr 
the claim, to the credit of Dwight Durkee, the plaintiff, and notified him th 
of in a letter, stating that the amount was “subject to his order.” After ¢ 
they had no right to divert the fund without his assent: The only @ 
for them to exonerate themselves from liability to the plaintiff, would be 
to show that they had obeyed his instructions with regard to the disposition of 
the fund. 


* 


i. 


They have not done so. He directed them to invest the amount they had — 
to his credit, “in a seventy day bill, as requested and directed by Mr. &§ Br 
Bullock, in a late communication.” Bullock’s communication, written two days. 


earlier, requested them to invest the amount in their own bill on Frost & 
rest, New York, at seventy days, favor of James S. Phelps, and remit the same | 
to him. 

They do not pretend to have paid the slightest attention to this joint request 


of the party with whom they had constantly corresponded and dealt, as the ; 


person who had the rightful control of the claim, and of his new partner, the 
plaintiff, Durkee, to whose credit they had put the sum on their books, notify. 
ing him of the same. 

They are, therefore, liable to the plaintiff. There is no evidence that he 


ratified what they say they have done with the funds. The alleged payment 1 


was upon an order of Wheeler, not directed to taem, but to a legal firm out o 

whose control the funds had passed. It is not pretended that either Bul k 
or Durkee authorized this diversion of the fund. The defendants, themes 
were conscious that it was a departure from the usual course of commen 
dealings, for they took advice about paying the money on Wheeler's order to. 


Wolfe & Singleton, and finally said that “they knew Wheeler & Co. trusted al " 


them, and would pay the draft; they arr it would be all right, and if it” 
was not right, they would make it so.” 
It is therefore ordered, that the judgment heretofore rendered by this court 


in this cause, be set aside. And it is further ordered, adjudged and decreed af 


that the judgment of the District Court be affirmed, with costs. 
Vooruigs, J., dissenting. I am unable to concur with the other members | 
of the court in the opinion, that the judgment heretofore rendered should be — 


disturbed. 
I hold it to be well settled under our jurisprudence, that after the dissolus.__ 


tion of a partnership, no one of the partners can use the social name so as to. , 


ey, 


boon, Mm 


bind the others; and that to draw or endorse'a note in the name of the former * 


partnership, the authority must be express and special. Any subsequent 
power must be derived, not from previous relations of the parties as partners, 
but from a new contract, which is ene of mandate; and this mandate must 
be express and special. 11 R. R. 95. 6 Ibid, 70. C. C. 2966. 

It is equally well settled, that no one of the partners, after the dissolution, 
can alienate any thing more than his own interest in the partnership property. 


% 
F 
* 


9 R. 149. He is not permitted to do any act, still less to make use of the 


partnership funds, in a manner inconsistent with the purpose of a just and 
proper settlement. 2 An. 87. The fund in question belonged to the firm 
of D. T. Wheeler & Co., which was dissolved on the 7th of June, 1852. Could 
Bullock, in October following, alienate any thing more than his own interest 
in this fund? It is clear that he could not, without express and special autho- 
rity from his former partner, who was a joint owner of the same. It cannot 
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i ton id that the plaintiff was ignorant of the nature or origin of this claim, for 
; - itis fally disclosed by the correspondence between S. B. Bullock and the de- 
a fendants, and on wn his pretensions are founded. Neither could he have 

been ignorant of the dissolution of the partnership, for we find that he shortly 
- gfterwards formed a partnership himself with his transferrer. 

In the case of Prudhomme v. Henry, 5 An. 700, itis held, that where a li- 
quidating partner has borrowed money to pay the debts of the firm, the part- 
nership is liable so far as the evidence shows the money was used for the be- 
nefit of the firm. Is it shown here that the plaintiff had advanced for the 

nt of the debt of the firm of D. T. Wheeler & Co., the amount equiva- 
4 lent to the fund thus transferred tohim? The testimony of Bullock shows 
+ 4 that the transfer was for money advanced and to be advanced by Dwight Dur- 
jee to him, to pay the debts of D. 7. Wheeler & Co. Was such an advance 
4 made? Bullock says: I paid $500 of that amount, received of Durkee, to 

SF mectanote of D. 7. Wheeler & Co., and $200 for a draft drawn by D. T. 
Wheeler & Co. on Philadelphia, held by Q. 7. Swearingen. Durkee himself, 4 
4 testifies that he advanced the $500 in August, 1852, and the $202 in January, ; 
ee 1853, to Bullock, to make those payments; and, also, in January, 1853, 
HT g7l2 75, to pay part of a judgment against D. 7. Wheeler & Co. in favor of 

Dr. Coon, of St. Louis. He says: “The object of the transfer was to secure 

. me in my advancement of these three sums.” It is then clear that Dwight 
A Durkee was fully conversant of the nature of his transferrer’s title to the funds 
in the defendants’ hands. Now, it appears from the testimony of Mr. Wolfe, 
that the draft drawn by D. 7. Wheeler & Co. on Messrs. Wolfe & Singleton, 

+ was paid by the defendants, shortly after the amount was collected from 7wr- 
4 ower, Wilson & Co., and placed in their hands. The evidence leaves no doubt 
on my mind that this was previous to the month of January, 1853. The tes- 
timony of D. T. Wheeler proves that he knew nothing of the transfer, but 
that it was agreed between himself and Bullock, at the time of the dissolution 
of their firm, that the debt against Turner, Wilson & Co. should be applied to 
the payment of a judgment in favor of Andrew J. Coon, against the firm ;. 
that he drew the order on Wolfe & Singleton, ir. the name of the firm of D. 7. 
Wheeler & Co. and applied $712 62 of the amount thereof to the payment of 
that judgment; and the residue was applied to the reimbursement of money 
borrowed from W. S. Gilman, and placed in the firm of D. 7. Wheeler & Co., 
ascapital. Under this state of facts, it appears to me clear, that_ the plaintiff, 
is not entitled to a recovery. 
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The power of the legislative department of the government is supreme, except where 
the Constitution. s 

The Legislature has the power to drain the swamps in the rear of the city of New Orleans, lire 
or by its own agents, and so it has the power to drain them through the intervention of a 
created for that purpose. Br 

Article 124 of the Constitution, guarranteeing te the city of New Orleans the election of its; 
officers, was not intended to direct the manner in which contractors for works of public ‘pre 
ment should be selected, nor to abrogate contracts already made. It is the right of a 
the several public officers necessary for the administration of the police of the city thatis 
to the citizens of New Orleans. The kind of officers intended is shown by the proviso to Ar 
124. Anincorporated company taking a contract for the draining of a swamp cannot be; \ 
a public officer necessary for the administration of the police of the city. 

It was within the power of the Legislature to require the proprietors of the marshy lands in 
of the city themselves to drain them. It had the power also for sufficient causes, of 
Legislature alone was the judge, to cause the work to be done and charged to the propriete 
pectively, and all this would not be the levying of a tax in the sense of that word as used ip 
Constitution. The money was not intended to go into the treasury, and become subject to 
rules, by which alone it could be appropriated annually. 

The property drained has been benefited in amount greater than the cost of the assessed 0 
Were not this the case, the property of each proprietor, to the extent of the difference between 
increased value and the cost of the work assessed to him, would be taken for a purpose of ab 
utility without adequate compensation previously made, and consequently there would be a vis 
tion of the provisions of Article 105 of the Constitution. " 

Under the charter the estimate that the company was required to make of the probable costof 
work, did not limit the lien to the amount of the estimate, should the cost of the work ex th 
estimate. ce 

It is in the power of the Legislature to determine in what manner parties 
court. 

If the estimate of the cost of the work was irregular, such irregularity has been cured by aj " 
of a competent tribunal, which has not only become final, but has been acquiesced in by 
ties, who daily saw the work upon their land in progress, and who made no objection or 
strance. . ' 

By the charter of the company the cost of drainage was levied, not as a personal tax upon the in 
vidual proprietor, but as an assessment against the property benefited by the labor of thee 
pany, and to repay the company, not to go into the public coffers. And for the benefit 
was supposed the city would derive in point of salubrity from the improvement, the mu 


“ 


were required to keep the draining machinery in perpetual operation, without any extra taxes 


the lands. Sporrorp, J. 
All the rights of the company were acquired under the Constitution of 1812; these were 
the schedules of the Constitutions of 1845 and 1852, so that the clauses in the Constitutions 
and 1852, which are not to be found in the Constitution of 1812, touching “ vested rights” and 
“ equality and uniformity of taxation,” can have no bearing upon these rights. Sporronrp, J, 
To go behind the Constitution of the State and of the United States, in search of an unwriti 2 


of rights, which is said to lie at the foundation of every free government, and there to finda rin 4 


ciple on which the legislation in question may be declared null and void, would be to pre 
plainly declared will of a co-ordinate department of the government, not because it c 


* By certain Acts of the Legislature, the New Orleans Draining Company was incorporated. The 
object of the incorporation was to enable the Company to drain the swamp lands in the rear ¢ ie 
city of New Orleans. A lien was created by the charter upon the lands drained, to pay the com 
etc., of the drainage. The present proceeding was to establish the lien, and to recover the 
expenses of the drainage, etc. The Acts of the Legislature under which the Company ¢ 
be found very much at large in the opinions rendered by the several Judges. tag 

When the case was first heard in the yo Court, Mr. Justice Bucuanan pronounced the jt 


ment of the court, Mr. Justice Sporrorp dissenting, and Chief Justice Stipe recusing hii 

ing an interest in the cause. There was an application for a rehearing, and pending the ; 
Chief Justice Sipe. and Mr. Justice Ocpen resigned their seats upon the bench, and Menraric, ©. 
and Lea, J., were elected in their places respectively. A rehearing ha been granted, 

C. J., delivered the opinion of the court, all the Judges concurring in the decree, with the except 
of rns J., who adhered to the opinion previously pronounced by him as the organ of | 
court, 
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provision of the organic law, which the court is to expound, and all are to obey, but because f a 
- the notions of justice that the court may entertain. Sporrorp, J. “ 
the court has such a power; like the right of revolution, it is sometimes obscurely hinted at 
opinions. Coyceding that the court has the power to protect the citizen against en- 
from the legislative power which are not specially, or by necessary implication, inhi- 
‘pited by the Constitution, it is obvious that a flagrant case of wrong and hardship should be made 
out to justify a judicial tribunal in thwarting the legislative will, without a direct warrant for doing 
we w to be found in the Constitution itself. Sporrorp, J. 
; he charter of the New Orleans Draining Company is unconstitutional in this, that it levies a tax only 
ay A the owners of the property drained, for an improvement intended for the benefit of the whole 
| Gity of New Orleans, and so declared to be in the preamble to the charter. Bucuanay, J., dis- 
a Yay 
"the power conferred upon the Draining Company by the Act of 1839 is a power of taxation, which 
, it is unconstitutional for the Legislature to delegate to a joint stock company, and is inconsistent 
“with the taxing power vested in the Municipal Corporation by the various Acts incorporating the 
‘dity of New Orleans, which are not repealed. Bucuanan, J., dissenting. 
’ The inscription of « mortgage and privilege for an undefined amount, in favor of the Draining Com- 
"pany, against each and every proprietor of land embraced within the company’s operations, seems 
“fp be a divestiture of vested rights, because it must render all property thus situated unsaleable in 
the interval between the inscription of the decree creating the mortgage and privilege before the 
“work is undertaken, and the homologation of the assessment and tableau of contribution after the 
‘york is completed. Bucuanan, J., dissenting. 
- The superiority which is given by the Act of 1839 to the mortgage and privilege of the company on 
: the lands embraced in their operations, over all mortgages, conventional, legal, or judicial, is a 
Ae provision divesting vested rights and impairing the obligation of contracts. Bucnanay, J., dis- 














































‘ iw from the Third District Court of New Orleans, Kennedy, J. 
[h Roselius and Janin, for the Draining Company. Eustis, Morel, Stravw- 


bridge and Bryon, for opponents and appellants. 

“Bocnanay, J. (Sporrorp, J., dissenting.) Of the many oppositions filed 

herein, sixteen have called in question the constitutionality of the charter of 

the New Orleans Draining Company. a 
The points of unconstitutionality urged, may be reduced to four, namely : 
1, The charter taxes a portion of the communtfty only, for a work beneficial 

tothe public at large; which is against the principle of equality and unifor- 

mity in taxation, consecrated by Article 127 of the Constitution of 1845, and 

Article 123 of that of 1852. 

2. The charter divests vested rights, without an adequate compensation pre- 
viously made, contrary to Article 109 of the Constitution of 1845, and Article 
105 of that of 1852. 

8, It delegates the taxing power to a private corporation, which the Legisla- 

ture had not the constitutional power to do. 

“4 It delegates the administration and police of a portion of the territory 
_ comprised within the limits of the political or municipal corporation of New 
Orleans, to a private corporation, in violation of section 23 of the 6th Article 
of the Constitution of 1812, which was repeated verbatim in the 128th Article 
of the Constitution of 1845, and the 124th Article of that of 1852. 

Of these points, it is only necessary to examine the first. ‘Tested by the 
doctrine of the majority of this court, in the Benton street case, 9th An. 444, : 
it must prevail. 

The New Orleans Draining Company was incorporated by Act of the Legis- 
lature of 19th of March, 1885. An unusually full preamble leaves no doubt 
of the motives which actuated the Legislature in granting this charter; and 
as those motives have an important bearing upon the constitutional question- 
tinder examination, we will here transcribe the preamble in full : 
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Dramne Co. “Whereas, in accordance with the opinion of physicians of the 
&c. ‘ : P ° P : ° 
experience, it appears that the epidemics which, with few excep 
., annually prevailed in the city of New Orleans and its faubourgs, are.in gy 
to be attributed to two causes, intense heat and excessive humidity, w 
id when combined, frequently produce the most fatal diseases ; and although 
limited powers of man cannot obviate or control the first, yet he may 
its virulence, by adopting such means as will effect a free circulation 
and the latter would be in a great measure, if not entirely, removed by ni 
ing off the stagnant waters which accumulate on the low and marshy g : 
And whereas, after the draining of the said grounds shall have been accom | 
plished, if the woods which at present mostly cover the entire space betw a 
Lake Pontchartrain and the said city and faubourgs, be cut down and remove, 
it is more than probable that the salubrious breezes from the said lake, 
felt to the banks of the Mississippi, and after passing over a well drained gu 
face, reach the city, free from those exhalations which are now brought thithe 
by winds blowing from that quarter, vitiating the atmosphere and re E 
tal to human life. And whereas, the improvements aforesaid form an 
serious importance, not only to the inhabitants of the said city and fau 
but also to those of every other section of the State, as their inevitable a 
would be the increase of population, and the general prosperity thereof. Ani 
whereas, so desirable an object can only be effected through the medium ce 
large capital, in consequence of the great number of workmen required, 
the immense expenses necessarily attending the undertaking thereof, and vil, : 
the proprietors of the soil may want either the means or the inclinations 
provide for the same, particularly as the success of an enterprise of this nature 
chiefly depends upon the preparation and adoption of a judicious plan of well ? 
combined operations, on which it might be impossible for them to agree. . And 
whereas, it being a well established maxim among all civilized nations, thatthe 
welfare of society always takes precedence of the interests or the will of inde 
vidvals, should it conflict with the same; hence, it becomes the duty of thos 
to whom the legislative power is confided, to prescribe and adopt the mosteh 
ficient measures for the accomplishment of so important an object.” Be 
For these considerations, a company was created by the statute, with the 
style of the New Orleans Draining Company, with a capital stock to be raised 
by subscription, whose duty it should be to drain, fill up and improve, all that 
portion of the incorporated limits of the city of New Orleans, which werent 
then drained and improved ; which comprised perhaps three-fourths of the: 
superficial extent of the territory of that corporation as defined by law! 
The modus operandi ef the Draining Company, in effecting these improve 
ments, was minutely detailed in the charter, but has been since essentially) 
changed by an amendatory statute passed the 20th of March, 1839, By the: 
provisions of the last mentioned act, the company was authorized to clear and 
drain the land by sections, taking an accurate account of all the expenses it) : 
curred, hire of laborers, and salaries of officers, and by means of peo 
appointed by themselves to apportion the whole of the said charges among the) 
proprietors of the land comprised within the section thus cleared and d 
For the security of their payment, a mortgage of the first class, superic 
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all other claims.or liens upon the land, was granted to the company ; and 183 
most summary process for the collection of the assessment from each proprié - 
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tor of the land. ae 
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sin the case of the Act of 1882, for the opening and widening of streets 
the city of New Orleans, the assessment upon the individual proprietors of 
goes through the formality of a judicial inquiry and a judgment of ho- 
qiologation ; but this does not change its character of a tax or impost, paid by 
the proprietors of the section drained, to defray expenses incurred for the bene- 
Gtof the whole community. 

‘What the work has been done for the public benefit, the preamble of the 
Aet of 1835, and the 13th section of the Act of 1839, prohibit the company 
from disputing. This being the case, it is unconstitutional to charge the pro- 








as entirely inadmissible, to permit the company, in the face of the declarations 
“of the preamble and the whole tenor of the charter, original and amended, to 
assume the quality of negotiorum gestor of the proprietors embraced in their 
"f= ggsessment roll. The negotiorum gestor is one who does the business of another 
| without an authorization. But whose business has the Draining Company 
done? The business of the State, who had given it the most formal authori- 
ty, and the business of the city, which it was preserving from pestilence by 
its operations, at the same time that it was increasing her population and re- 
sources. The relation of the company to the proprietors of the land, is not 
that of an agent, but of a creditor—a creditor of the most favored and peremp- 
tory kind—who is equaily independent of the insolvent court, and of the court 
of probates. 

‘It should be observed, that the stock of the Draining Company is owned al- 
most entirely by the State and the city, and has been paid for in city and State 
bonds, With the proceeds of these, the company has done the work which 
is the subject of this tableau. In rejecting the claim against the proprietors 
of the land drained, that charge falls where it properly belongs—upon the tax- 
payers of the city and State at large. 

Judgment of the District Court reversed ; and it is decreed that these pro- 
ceedings be dismissed ; the costs in both courts to be paid by the New Orleans 
Draining Company. 

Ocpex, J. The suit being one, based entirely on the authority which the 
Draining Company claim to have derived from the Acts of the Legislature, 
which are, in my opinion, unconstitutional, I therefore concur in the judgment 
pronounced by Mr. Justice Bucnanan, dismissing the proceedings, without 
thinking it necessary to express any opinion as to the right of the plaintiffs to 
recover, in an equitable action, the amount to which the defendants have been 
benefited by the work and labor done in the improvement of their property. 

Sporrorp, J., dissenting. By an Act entitled “an Act to provide for the 
draining and clearing of the Marshy Grounds and Cypress Swamps, situated 
between the city of New Orleans, its incorporated suburbs and Lake Pontchar- 
train,” the Legislature of Louisiana, on the 19th of March, 1835, incorporated 
the‘ New Orleans Draining Company.” 

The provisions of that Act were numerous and complicated, and although 
the company went into operation under it, some of its requisitions were found 
to be impracticable. 

Another Act was, therefore, passed and approved, on the 20th of March, 
1889, of which the following are the material sections : 


AN ACT 
To amend an Act, entitled “an Act to provide for the draining and clearing of 
the Marshy Grounds and Cypress Swamps, situated between the city of 
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New Orleans, its incorporated suburbs, and Lake Ponchartrain,"% 
19th March, 1835. m7 


Whereas, the draining of the low and marshy grounds behind ¢ 
Municipality of the city of New Orleans, by the Draining Company, 
proved completely successful; whereas, similar experiments made by 
citizens on their plantations, on the Mississippi, have been attended 
same beneficial results, whereby the practicability and utility of the s 
draining, lately adopted in this State, has been fully and satisfactorily te 
but, whereas, difficulties are found to exist in the execution of several f . 
sions of the Act incorporating the said ‘Draining Company, and it is de 
to simplify, (expedite and extend the operations of the said Company il 
fore : 

Section 1. Be it enacted by the Senate and House of Represen 
the State of Louisiana, in General Assembly convened, That the New @ 
Draining Company shall have the right to proceed to drain the lands embraced: 
within the limits designated in the Act to which this is an amendment, and 
be compensated, therefor, in the following manner: whenever the said D rain. 
ing Company is prepared to drain a portion of land, which shall conveniem : 
form a separate section, it shall have a plan thereof made, accurately ¢ 
nating the limits of the said section, and as much as possible the subdi 
of the property therein contained, and the names of the proprietors, and 4 
the dimensions and direction of the canals intended to be dug, and the 7 
where the steam engine, if any, will be established. The plan shall be de 
sited in the office of a notary public, in the city of New Orleans, and a ° 
shall be inserted in French and English, in two newspapers printed in the ¢i Be 
of New Orleans, at least once a week during four weeks in succession, annoup 
- ing that the company will proceed to drain the said section, describi he 
place where the plan thereof is deposited, accurately defining "the limits then 
of, and indicating as nearly as possible, the time within which the draing theme — 
of will be completed, and the probable cost of said works. After said p 
cations, the said Company will apply by petition to the Court of the First J 
dicial District, or at its option, to the Parish Court of the parish of Orlean 
the section is entirely situated in the parish of Orleans, which court, 
proof being made that the said advertisements were regularly published, sht 
decree that each portion of the property, situated within the said limits, 
subject to a first mortgage and privilege in favor of the said Draining Comp 
ny, for such amount, as may be assessed on it for its proportion of the 
ecst of the draining of the said section. The said decree shall be record 
the office of Recorder of Mortgages of the parish or parishes wherein the ge 
tion is situated, and a copy of the aforesaid plan shall also be deposited in the 
said office or offices, for the information of the said Recorder of Mortgages 
The said Recorder shall be entitled to twenty dollars for the recording of ih 
said decree, and the deposit of said plan; and if he is required by the 
company to record the said decree in the name of any or all the propriete $4 
the said section, he shall be entitled to receive fifty cents for the special 
ing in the name of any proprietor, whose name, and the description of wh 
property is furnished to him ; and, whenever the said Recorder of Mort 
is required to deliver a certificate of mortgages of any property embr 
within the said section, he shall mention thereon that the said property is sd 

ject to a privilege and first mortgage in favor of the said Draining Company, 
for such sum of money as will hereafter be assessed on said property eed 
draining thereof. The said privilege and first mortgage shall take pre 
over all mortgages whatsoever, whether conventional, tacit, legal, or j dic 
and shall attach to said property, until the amount which will be assesse 
it, and the notes which may be given for said amount, as provided in the 5 
6th, 7th and 8th sections of this Act, shall have been paid in full. 

Sec. 2. Be it farther enacted, &c., That the said Draining Dompesy 
thereafter, proceed to the draining of the said section with all possible 
dition, and complete it as much as practicable, before the draining of 
other section is commenced. ‘The said company shall open an account for 
said section, and charge it with all the expenses incurred for the 
thereof, including the amount of the contracts paid therefor, the ine 
damages id, the labor of its slaves, at the rate of $30 per month, for 
slave, an the salaries of its officers, for the time during which the 
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xelusively occupied with the draining of the said section. If other works of 

e company shall be progressing at the same time, only a ratable 

the said salaries shall be charged to the said section, and the same ratable 

bution shall also take place, whenever the machinery or other works es- 
hed on one section shall be used at the same time for the draining of 

‘nother section ; and on every charge in the said account. interest shall be 

alculated at the rate of ten per centum per annum from the time it is made. 








0 is completed, the said company shall make out and close 4 general ac- 
ant of all the expenses charged to the same, as aforesaid; and shall then 
point three Appraisers, who shall be sworn, faithfully, and to the best of 

skill and judgment, to perform the duties assigned to them by this Act. 


8. Be it further enacted, &c., That as soon as the draining of the said 


The said Appraisers shall define the limits within which property lying in the 


ection, is to be charged for the draining of the section; they shall then assess 
on each individual property, such portion of the amount of the aforesaid ac- 
count of the Draining Company, as will appear to them in due proportion, in 
such a manner that the amount of their assessment will be equal to the amount 
of said account. In making this distribution, the said Appraisers will princi- 
ually take into consideration the extent of the said individual properties; and 
shall also assess property which might be above the level of ordinary 
jnundations, if, in their opinion, it became more easily accessible and cultivable, 
or habitable by the means of the said draining; they shall have a plan made, 
if the plan made before the said assessment should not be sufficiently detailed, 
and prepare a tableau setting forth the names of the proprietors, the extent of 
their property and the amount with which it is charged, and accompany the 
gid tableau with such observations as circumstances may seem to them 
torequire. The said plan or plans shall be paid for by the said company, 
and for the said assessment and tableau the said company may allow to the 
said Appraisers a compensation not exceeding three hundred dollars, which 
gveral expenses will also be included in the account of the section, together 
Wh those incurred for judicial proceedings on account of the said section: 
the said tableau shall then be deposited by the said Draining Company, with 
the clerk of the court which rendered the decree, described in the first sec- 
fion, together with a copy of the detailed account of the said section, for the 
inspection of whomsoever it may concern. The said Draining Company shall 
then give notice by advertisements, printed at least three times, within fifteen 
days after the first notice, in French and English, in two newspapers published 
in the city of New Orleans, of the day on which the said tableau will be filed 
for confirmation in the said court, which day shall not be less than twenty 
days later than the day of the said first notice. Any person, whose interests 
may be affected by the said tableau and assessment, may then specially state 
his objections to the same, in writing, and deposit them with the clerk with- 
in five days before the day on which the said tableau is to be filed for confir- 
mation; if the said objections shall appear well founded to the said Appraisers, 
they shall amend their said tableau, and the tableau so amended, or the ori- 
inal tableau, if no amendment should have been made, shall be filed for con- 
rmation. In all matters made the duty of the said Appraiser by this section, 
amajority of them may act, and in case of the death, or resignation, or de- 
re of any of them, they may be replaced by the said Draining Company. 
Win ten days, and no more after the the tiling of said tableau for confirma- 
any person, whose interests may be affected thereby, may file his opposi- 
tion thereto, which shall be heard by the said court, by rule or order, where- 
the said court shall either confirm the said tableau, or order it to be 
amended within a delay to be fixed, and then homologate and confirm it, if it 
has been amended according to the judgment of the said court. 

Sec. 4. Be it further enacted, &., That, whereas, by proceeding under 
this Act, the said Draining Company is only reimbursed for its outlays with 
interest, and bears the risk of the loss of its slaves, and other property—and, 
whereas, it is important that its operations should not be arrested by delays in 
the payments of the amounts due by the proprietors of the lands drained, the 
amounts charged in the said tableau as confirmed, shall be payable and may 

required of them; although they, or any of them, or the said Draining 
mpany shall appeal from the said judgment of confirmation, and in case of 
the reversal of the said judgment on appeal, they shall either be refunded 
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what they have paid too much, or be liable to pay an additional ama 
judgment of the Supreme Court, the tableau should be amended or 
to charge them with a greater amount than that for which they were cq 
on the original tableau, as confirmed by the court of original jurisdiction,” 
Sec. 5. Be it further enacted, &c., That the amount due upon each pp 
ty for the draining thereof, as settled by the said confirmed tableau, hall 
payable in cash with ten per cent. interest from the day at which the afore 
account of the Draining Company shall have been closed. But if the ame 
to be paid by any individual proprietor, shall exceed the sum of one hun 
dollars, he shall be at liberty to give his notes thereof to the order of said ¢ 
pany, payable at one and two years from the date of the said account 
ten per cent. interest from the said date, and also bearing ten per cent, rest 
from maturity, if not then punctually paid. And in order more fully to Ss 
the payment of the said notes, the drawer thereof shall execute a special mom _ 
gage in favor of the said company on the property drained, or on such portion _ 
thereof as to the said company may appear sufficient, and the said notes shal 
be identified with the said mortgage. The payment of the said mortgage shay 
be assumed by any subsequent purchasers of the said property, and shall ng 
be extinguished by any insolvent proceedings, or by any sale made by virtue 
of an order of a Court of Probates. The said mortgage shall hold the gq 
privileged rank as the mortgage provided for in the first section, and shall he 
considered as identical with the same and not asa novation thereof. In cag 
of the non-payment of any of the said notes at maturity, the said company 
shall have the right of suing on its said mortgage ani privilege, by orderge 
seizure and sale, which right of said company shall not be impaired, or in any 
manner affected by any subdivision, forced or voluntary sale of the said pre 
perty, respite, cession of property, or transmission of said property by death — 
or otherwise. The sail proceedings may be either directed against the said” 
property or the drawers of the said notes. The property mortgaged, or gs 
much thereof as may to the said company appear sufficient to pay its claim™ 
shall be sold for cash without appraisement ; if both the said notes are overdag 
or in case the second of the said notes be not yet due, then the said property — 
shall be sold for an amount sufficient to pay the first of the said notes with ie 
terest and costs of protest and the costs of suit, the purchaser moreover bind 
ing himself to pay the second of the said notes at maturity. In either ¢ 
the balance of the price, if any, shall not be payable in cash, but shall remaiz 
in the hands of the purchaser, secured by a special mortgage, and be subject 
to the claims of the former proprietor of the said lands, or of the person or 
persons who may have a mortgage on said lands. Y er 
sec. 6. Be it further enacted, &c., That the notes and mortgages men 
in the foregoing section, shall be given by the same persons who, by the 
section of the Act to which this is an amendment, are authorized to enter 
contracts with the said Draining Company, and shall be binding upon the 
sons represented by them in the same manner as the contracts made by 
in virtue of the said section would be. 5 
Sec. 7. Be it further enacted, &c., That if, within thirty days after the 
said Draining Company shall have given notice in French and English, in 
newspapers printed in the city of New Orleans, that the tableau has been 
firmed by the court of original jurisdiction in which it was filed, and shall @ 
said notice have called on the proprietors of the said land included in the 
section, to settle for the amount due on their said property, the said proprietors 
or their legal representatives shall not have effected the said settlement, eit 
by paying the amount due or by furnishing notes and mortgages as pro 
for in the fifth and sixth sections, it shall be lawful for the said Draining C 
pany to proceed by order of seizure and sale against the property for ah 
no settlement may have been made. The said company shali be entitled @ 
the said order of seizure and sale by merely exhibiting the certificate of tie” 
Recorder of Mortgages, showing that a judgment creating a mortgage and pre 
vilege on the section, and described in the first section, was duly recorded, aa 
also the confirmed tableau on which the said property was assessed, and copie 
of the newspapers in which the notice prescribed in this section was insert 
These proceedings may be directed either against the person or persons 
may then be owners of the said property, or against the person or persons 
were the owners thereof at the time when the aforesaid judgment creating 








































1 


* 





‘ae 
ra 





SSCEFESTIB ES ESESESSESES BSTLRT RESETS. BRB OBS ESE ELSES FSLITEF 







NEW ORLEANS, APRIL, 1856. 


ve was recorded ; and the fact of said ownership shall be established 
‘by a copy of the Act or judicial proceeding by which the said property 
uired, or by the affidavits of two witnesses annexed to the petition. If 
' aid Draining Company should, notwithstanding diligent enquiry, not be 
s to ascertain who are the owners of any piece of property for which a 
t is to be made as aforesaid, or who were the owners thereof at the 
the judgment mentioned in the first section was recorded in the Office of 
said company shall publish an advertisement in French and English 
two newspapers printed in the city of New Orleans, which advertisement 
r at least three times during fifteen days, and shall contain a clear 
ription of the property referred to, and set forth that the said property has 
assessed for the draining thereof, on a tableau confirmed by a competent 
that the owners thereof are unknown to the said company, and that 
if the said owners do not make themselves known within twenty days from 
the date of the first insertion of the said advertisement, the said property will 
be ed against as belonging to absent or unknown persons: if, within 
the said delay, the said owners have not made themselves or become known to 
the said company, the said company shall be entitled to obtain an order of 
: and sale against the said property on exhibiting the certificate of the 
eorder of Mortgages mentioned in this section, and the confirmed tableau, 
te nd on proving that the said advertisements were regularly published, which 
a) of may be made by production of copies of the newspapers in which the 
said advertisements were published. The said company shall then move the 
court to appoint an attorney to represent the unknown owner of the said pro- 
ay ty, and the notice of seizure shall be served on the said attorney. In either 
» of the cases provided for in this section, the sale shall be made in the same 
a anner as is indicated in the fifth section, and the price shall be made payable 
at the same time or times at which the mortgage notes of the owners of the 
property would have fallen due, if he had furnished said notes. 
Sec, 8. Be it further enacted, &c., That on receiving from any of the pro- 
i the notes and special mortgage mentioned in the fifth section, the said 
“i Draining Company shall raise the mortgage resulting from the recording of the 
ft judgment confirming the tableau, as provided in the fourth section, in which 
case the mortgage resulting from the said judgment shall be raised to the 
amount of the said notes only, and shall still remain in force to secure the pay- 
ment of any additional amount which the person so furnishing his notes, may 
rt haye to pay, in consequence of any judgment which may be rendered by the 
ae Supreme Court ; but the said company shall, at all times, be at liberty to raise 
, the mortgage resulting from the judgment described in the firrst section, in 
toto, if it can make a different and satisfactory settlement with an individual 
proprietor for securing the whole amount to be paid by him. 
Sec. 9. Be it further enacted, &c., That if any property drained by the said 
shall be in suit or claimed by different persons, and neither of the 
said claimants shall be willing to pay the amount assessed thereon, or to settle 
therefor by giving his notes and a mortgage, as provided by the fifth section, 
the company shall proceed against the said property, and against the different 
caimants thereof, jointly, as far as may be known to the said company, by 
order of seizure and sale, in the same manner as is provided in the fifth sec- 
tion, in doing which the said company shall as much as possible, separate the 
property in contestation from the property which is not in contestation; and 
the balance of the price, if any, over and above the amount due to the said 
Draining Company, and the costs of proceeding, shall remain in the hands of 
the purchasers, be secured by a special mortgage, and be subject to the rights 
of the persons who claimed the said land previous to the sale thereof, or who 
had mortgaged thereon. If any person who furnished his notes and a mort- 
for the amount due for the draining of the land claimed by him, as pro- 
vided in the fifth section, should thereatter be evicted from the said land by a 
judgment of the Supreme Court, or by a final judgment of original jurisdic- 
tion not appealed from, before the said notes or any of them shall fall due, he 
shall not be personally responsible for the payment at its or their maturity, un- 
less the same sha!l have been discounted by the said Draining Company ; and 
the person or persons who may have recovered the said lands and the subse- 
quent purchasers of the lands shall be responsible for the payment of said 
note or notes, and the mortgage given to secure them may be proceeded on in 
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the same manner as is provided in the fifth section: and if any p 
has paid any amount for the draining of land claimed by him in confo 
with the provisions of this Act, should thereafter be evicted therefrom, he 
be entitled to claim from the persons succeeding in the said suit the a . 














paid by him, with ten per cent. interest from the time of the institution of « 
suit. bs 
Sec. 10. Be it further enacted, &c., That the said company shall e 
eause the wood to be cut as much as possible to the level of the ground on 
Jand which it may have drained, and dispose of the same to the best advants 
for account of the proprietors of the said wooded land; and the said wo, 
portions of the land drained by the said company shall be ratably charged in the | 
account and tableau described in the third section, for the expenses incurred fe _ 
cutting, removing and selling the said wood, and be credited with the 
thereof; and nothing in this Act, or in the Act to which this is an amend 
shall be so construed as to render it obligatory upon the said Draining 
to fill up and raise any land whieh it may undertake to drain. ee 
Sec. 11. Be it further enacted, &c., That the damages whieh the said eo. 
pany may be bound te pay, as provided in the twentieth seetion of the ) 
which this is an amendinent, shall be estimated by three appraisers, one of whom 
shall be appointed by the Governor, one by the Mayor of the city of New Op 
Jeans, and one by the Board of Directors of the Draining Company, and ea 
them shall remain in office during one year, or until bis successor is a 
and the said appraisers shall take an oath well and truly, and to the best of 
skill and judgment, to perform the duties assigned to them by this Act, and by 
the twentieth section of the Act to which this is an amendment. 
* * + * * Pa 
Sec. 13. Be it further enacted, &c., That whenever any section of land 
have been drained and cleared by the said Draining Company, it shall i 
the same to the Manicipality or Municipalities in which the said section re 
situated; and whereas the said draining will have been effected entirel i Ps 
expense of the proprietors of said land, and will greatly contribute to the sal 
brity and drainage of the front part of the said city, the said Municipality 
Municipalities shall thereafter maintain the ditches and levees made by the 
Draining Company, and the machinery and other works erected by the same. 
the said sections, in good repair and efficient condition, without ever layi 
extra tax on the lands so drained. If any of the said sections should ex 
two Municipalities, the steam engine and other machinery erected thereon tds 
Con- 













said Draining Company, shall be kept in repair and operation by the Muniei 
within the limits of which it isestablished; but the other Municipality shal 
tribute to the expenses thereby occasioned, in the same proportion whieh the 
extent of the portion of the said section lying within the limits bears to the 
extent of the portion of the said section embraced within the boundaries of the 
Municipality wherein the said steam engine or other machinery and building ha 
been constructed; but each Municipality shall maintain the ditches and 
made by said company within its own limits. i 


And the 20th section of the original Act, alluded to in the 10th seetion of the 
amendatory Act, provides as follows: ma 
See. 20. Be it further enacted, &c., That for all lands taken for the 
fthe company, such as canals, drains, basins, roads, streets, and other 
yworks, the said company shall be bound to pay the value thereof to the 
to be ascertained by the appraisers appointed under this Act, and in all 
estimate jis to be based on the value of the land in its primitive state, without 
improvement; end that, if there should be any portion of land within any of 
sections aforesaid which the company shall not have drained, the said company 
shall have no claim whatever against the owner of the land for any moneys 
Jabor expended on the part of the land unreclaimed. ; 


It will be observed, by inspecting the foregoing provisions, that the Draining re 
(Company was required to keep an account for each section of land it undertook 
to drain, to charge against it all the expenses incurred, with 10 per cent. interes, 
for the reimbursement of which all the land within the section was, upoo 
pliance with certain pre-requisites, to be bound by mortgage, and in 
payment, a proceeding in rem was given against the property drained S 
@efaulting proprietor. wii 
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cost of drainage was thus levied, not as a personal tax upon the individual 4 
rietor, but as an assessment against the property benefited by the labor of : 
Bi Se ssay, and to repay the company, not to go into the public coffers. And 

for the benefit which it was supposed the city would derive in point of salubrity 
= the improvement, the Municipalities were required to keep the draining 











in perpetual operation, without laying any extra tax upon the lands. 
its amended charter, the company undertook, in thefall of the year : 

1945, to drain what was styled Section No. 2, consisting of about 2000 acres, 7 
‘back of the city proper, bounded in front by Claiborne, St. Mare and Magnolia 
streets, in the rear by the Metairie Road, on the upper side by the canal of the 
Canal and Banking Company, and on the lower side by the Metairie Road, the 
‘Bayou St. John and the Canal Carondelet. 

Out of the company’s demand for compensation for this work the present con- 
troversies have grown. 
© Claiming to have complied, so far as it was possible, with the injunctions of 
its charter, the company presented to the Third District Court a tableau of assess- 
ments against section number two, amounting in all, principal and interest, to the 
sum of $326,000. 

After advertisement, according to law, a large number of proprietors appeared, 
and filed separate oppositions to the confirmation of the tableau, upon very 
‘numerous grounds. 
The greater number of the opponents, however, confined their opposition to 4 
alleged informalities in the proceedings of the company, as not being in con- 
formity with the requisitions of its charter, to specific items of the account as 
being overcharged or incurred by reason cf the company’s culpable remissness 
nd extravagance, and to the basis of assessment, which was declared by some 
of the opponents to operate unequally. 
‘All these oppositions tended simply to the reduction of the claims of the com- 


















" Bat some of the opponents took a broader ground, and resisted the right of 
the company to claim anything for the labor bestowed upon their lands because, 
as they asserted, the Acts of the 19th March, 1835, and the 20th March, 1889, 
creating the company and defining its powers, duties and rights, were unconsti- 
tutional and void. 

After a protracted trial, the District Jeige overruled the objections to the 
constitutionality of the legislative Acts in question, but sustained some of the 
oppositions in part, so as to reduce the total claim of the company nearly 
$100,000, confirming the tableau for the balance. 

The company has appealed, and complains of this reduction as erroneous; 

numerois opponents have joined in the appeal, and have renewed in this court 

all the controversies which were waged in the court below. 

“TL. It is urged by some of the proprietors that the Acts in question are void, 
they are in contravention of Section 10, Article 1 of the Constitution 

of the United States, which, among other things, declares that “no State shall 

pass any law impairing the obligation of contracts.” 

In support of this position, they adduced in evidence their titles from the for- 
mer proprietors, asserting them to be contracts, the obligation of which is im- 
paired by the charter of the Draining Company. 

» I find no clause in either of the legislative Acts referred to which infringes, in 
the slightest degree, the mutual rights and obligations of the vendors and ven- 
dees, The contract is left intact. 
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The case of Fletcher v. Peck, 6 Cranch, is very far from being 
There the Legislature itself was a party to the contract, and occupied 
tion of vendor in an act of sale. 

A subsequent Legislature declared the contract null, and attempted 
the title of the vendees and reinvest it in the State. ull 

The very case contemplated by the framers of the Constitution of the Unit 
States had arisen, and the paramount authority of that instrument was yi 
by the decision of the supreme federal tribunal. 

II. I do not see how the Acts of 1835 and 1839 are invalidated by 
vision in Section 4, Article IV, which binds the United States to coamatante 
each State in this Union a republican form of government. ‘te 

Ill. By Section 28, Art. VI of the State Constitution of 1812, under the do. 
minion of which the Draining Company was chartered, and its rights 
was provided that “ the citizens of the town of New Orleans shall have the 

of appointing the several public officers necessary for the administration and the 
police of the said oly pursuant to the mode of election which shall be 
by the Legislature.” It is urged that if the right to drain the lands com 
existed at all, it was a measure of police, and was thus confided exclusively to 
the city of New Orlears. 

The citizens of New Orleans have not been deprived by these Acts of 
their rights with regard to the election of public officers thus guaranteed to 
Indeed it is difficult to perceive the force of this objection on the part 
proprietors, when we consider that the city itself is the owner of nearly 
ninths of the stock of the Draining Company, and acquiesces in the — 
tionality and binding force of the acts. 

I have said that the rights of the company, as against these lands, vestodiale 
the Constitution of 1812. For, before the adoption of the Constitution of 184, 
the stock had been taken upon the faith of the charter, ($350,000 by the city of 
New Orleans, $50,000 by the State, and $53,000 by individuals,) the 
had been purchased, the preliminary outlays made, the plan of the drainage see. 
tion drawn, and the decree procured and recorded subjecting the lands to a first 
mortgage and privilege in favor of the company, which it is now seeking toen 
force. The rights of the company were reserved by the schedule of the Const 
tution of 1845, Art. 142, (as well as that of 1852, Art. 143,) which provided 
“all rights, actions, prosecutions, claims and contracts, as well of individuals as 
of bodies corporate,” shall continue as if the new Constitution had not been 
adopted. 

It therefore becomes unnecessary, in my judgment, to inquire what effect the 
new features touching “ vested rights,” and the “equality and uniformity of taxe 
tion,” introduced for the first time in this State by the Constitution of 1845, 
(and preserved in that of 1852) might have had upon the rights of the company, 
if they had not been thus solemnly guarded through all the changes of the fun 
damental law. 

I cannot believe, after reading the opinion in the case of Le Breton v. Morgan, 
4 N. S., 189, that there is anything in this charter obnoxious to the proviieraan 
the Constitution of 1812. 

And I find no article either in the national or State Constitutions applicablaty 
the present case, which annuls the claim of the company to reimbursement out 
of the lands. ps 
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But we have been asked to go behind these Constitutions in search of an Ul 
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g of rights, which is said to lie at the foundation of every free govern- we? 
x ‘mont, and there to find a principle on which the legislation in question may be 
declared null and void. 
fhis is very delicate ground. 
_ It is asking us to prostrate the plainly declared will of a co-ordinate depart- 
ment of the government, not because it contravenes any provision of the organic 
jawewhich we are to expound, and all are to obey, but because it contradicts our : 
notions of justice. wa 
Perhaps we have such a power; like the right of revolution, it is sometimes 
gbscurely hinted at in judicial opinions. Thus, in the case of Fletcher v. Peck, 
cited by the opponents, the Supreme Court of the United States remarked : “It 
may well be doubted whether the nature of society and of government does not 
some limits to the legislative power; and if any be prescribed, where 
ate they to be found, if the property of an individual, fairly and honesty acquired, 
may be seized without compensation.” 
» So in the case of Oakey v. The Mayor, etc.,1 L. R., 11, our own predecessors, 
through Porter, J., observed: “It is not necessary for us to say in this case 
whether there are not, in the Constitution of every free country, certain funda- 
mental principles, under which the citizen can find shelter and protection in ex- 
treme cases. We will think of that when a case arises which requires us to 
do so.” 
* But, conceding that we have a right to protect the citizen against encroach- 
ments from the legislative power, which are not specially, or by necessary impli- 
cation, inhibited by the Constitution, it is obvious that a flagrant case of wrong 
and hardship should be made out before this tribunal can be justified in thwart- 
ing the legislative will, without a direct warrant for doing so to be found in the 
Constitution itself. 

I do not find the present to be such a case. On the contrary, there is a strong 
equity in favor of the company and against the proprietors. 

In the first place, the necessity of the work which has been done by the com- 
pany is apparent. It was necessary to render the land of any utility to the pro- 
prietors. In its primitive condition the vast morass in the rear of New Orleans 
was unfit for habitation or culture. A barren possession tu the owners, it was 
supposed to be fruitful of mischief to the public by engendering the seeds of 
pestilence and death. 

It has been redeemed from sterility. A property has been, as it were, created 
for the proprietors. It was a labor almost as great as that by which, in other 
countries, human ingenuity has contrived to reclaim land from the dominion of 
the sea. 

_ In the next place, the work could never have been done by the proprietors 
singly. Combined action and a large capital were requisite. Without the inter- 
vention of the legislative power the object could not have been achieved. The 
proprietors, in common with other citizens, were represented in the Legislature. 
They must be considered as having had notice of the Acts as they passed through 
the various stages of legislation; not that such notice makes the Acts binding 
on them, but it raises a presumption that, as they made no remonstrances, they 
did not then regard the projected measure as oppressive to themselves. But 
‘some of the opponents assert that the legislation was vicions, because it took all 
authority in regard to the lands from the proprietors and gave it to a company. 
Ih the able printed argument submitted on behalf of the opponents, it is said 
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lands, that a majority of two-thirds or three-fourths shall control the 
the remaining minority. To this,” it is said, “there can be no objection; 
fectly in harmony with a free government. The rights of private pre 
be perfectly secure under such a procedure. It is leaving private int 
be controlled by those concerned as much as the necessity of the case pe 
But, looking at it in the light of principle, it seems to me that the 
of those States is liable to all the objections, so far as the dissenting mine ity 
concerned, that are urged with so much vigor aguinst our own. If it is t 
for the Legislature to do this thing, it is tyranny for a majority of propriet 
do it under the legislative sanction. 
The charter of the company did not contemplate that the company 
make a profit out of the work, or gain anything at the expense of the owner, 
Reimbursement for actual expenditures was the measure of the contribution 
Even this was not to be exacted in case of failure to accomplish the 
result. The company took all that risk upon itself. . Restrictions were i 
upon the company to guard against the perversion of its charter into an‘instm 
ment of gain, and the regularly constituted judicial tribunals of the 
were required to protect the proprietor from extortion, as well as to enforee # 
equitable right of the company to indemnity in ease it succeeded in benefiting 
the proprietors. 
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said that the private rights of the owners have been guarded by this } 
as far as the necessity of the case permitted, if the work was to be done ataly 

But there is still a further view of the equity of the company’s claim. Net 
only did the proprietors, so far as we are informed, make no remonstrance to the 
Legislature with regard to what they now style the exorbitant power of theeom 
pany, but although ample public notices were given of the intended eal 
of the company in pursuance of its charter, no injunction was sought from 
courts to prevent this alleged interference with private rights, nor was any Oppe 
sition filed to a decree being entered subjecting the lands to a mortgage purstamt 
to the Ist section of the Act of 1839. The servants of the company were ak 
lowed, without hindrance or opposition, to enter upon the lands, and commit 
what is now termed a trespass, running through a period of several years, not 
unti! the reimbursement was called for does a complaint appear to have been 
uttered. 

It is conceded that the work has been eminently beneficial to the propels 
and that it has been carried on with their silent acquiescense, during many years) 
to this successful result. 

Under these circumstances, a mere negotiorum gestor would be entitled tote 
imbursement from the proprietors. C.C.2278. ~ m 

Can the company be put in duriori casu, because it had a legislative warrant 
for its acts? oS 

Undoubtedly, as the company claims under its charter, this principle of 
would yield to a higher consideration if the charter were in cgnflict with 
Constitution of the State, under which the company acquired its vested rights, 
or with that of the United States. But as I do not find it to be so, nor, under — 
the facts in evidence, to be in violation of common right, I cannot concur in de 
elaring the Act of the Legislature in question to be null and void, and the 
pany is in my judgment entitled to the rights therein conferred upon it. 
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 Butas.a majority of the court have decreed otherwise, it would be idle for me Demme 
P my opinion upon the only questions which have been mooted between ' 
ty y and the greater number of the opponents. 

A rebearing having been applied for and granted, Roselius and Janin, for the 

Draining Company, submitted an elaborate argument, the substance of which 

~ qas'as follows : 


], Avcording to the principles recognized by the majority of the court in 
et Benton street case,” the decision ought to have sustained the constitution- 





of the charter of the Draining Company. 

"Tn the Benton street case, Mr. Justice Oapen, who was the organ of the ma- 
of the court, says: nhs 

“ Applying the test of our Constitution to the principles of law, thus recog- 
nized and established by the decisions of the courts of New York, where this 
has been fruitful of litigation, the question of the constitutionality of 
the assessment must be solved in the negative. Both the exercise of the right 
of eminent domain, and the power of taxation, are limited under our Consti- 
tution, and the rule with us is deduced not from general principles, but from 
the Constitution itself, that there does not exist either in the Legislature, or in 
any of the sub-divisions of State sovereignty, a power of apportioning taxa- 
tion for public purposes, whether of a general or of a local character, except 
on the principle of equality and uniformity. There appears to be no other 
reason for the distinction which has been drawn between an assessment and 
taxation, when resorted to for the purpose of defraying the expenses of a public 
improvement, than the fact that the Legislature in 1832, thought proper to 

vide, that the costs and expenses of opening new streets in the city of New 
Bicone which had heen previously, under the act of incorporation of the city, 
paid out of the public funds in the city treasury, should be thereafter paid by 
what is called assessments for the benefits on the lots adjacent to the newly 

street. This act had only the effect of shifting the burthen of the ex- 

from the people at large, who paid city taxes, to individual proprietors 

of lots in the neighborhood; it was not the less a tax, because the burthen 

was imposed on a few property holders in the shape of what was called an as- 

sessment. There existed then no constitutional restriction of the power of 

tazation, or the exercise of eminent domain, and the validity of the Act of the 

ggislature, however unjust and liable to abuse, could not have been success- 

uly impeached. Under our present Constitution it is different, unless we 

should decide that the article referred to, was not intended to apply to city or 
parish taxes.” —_ 

From the language here used by the learned Judge, it is evident that the 
decision of the majority of the court in the Benton street case, was placed 
wholly upon the ground that the Constitution of 1845 and 1852, had restricted 
the taxing power of the Legislature as well as of municipal corporations, by 
introducing the rule of equality and uniformity. If this be so, it seems, to 
our humble apprehension, obvious, that the learned Judge who delivered the 
opinion of the majority in the case of the Draining Company, was mistaken in 
saying, “tested by the doctrine of the majority of this court in the Benton 
street case, (9th A. R.) it (the constitutional objection) must prevail,” for the 
rights of the Draining Company had been acquired and been completely vested 
on the 18th October, 1845, by the judgment of the Parish Court, decreeing, 
“that each portion of the property, situated within the section, shall be sub- 
ject to a first mortgage and privilege in favor of the Draining Company, for 
the sum of eighty thousand dollars, which judgment was duly recorded in 
the mortgage office. The Constitution of 1845, was not adopted and did not 
go into operation until January, 1846. This judgment was rendered in con- 
templation of law, contradictorily with all the owners of property within the 

its of the section, for the previous publications in the newspapers, accord- 

to the charter, stand in lieu of citations, as in the proceedings for the col- 
lection of taxes, or the monition in admiralty. It surely cannot be seriously 
contended that the subsequent adoption of the Constitution of 1845, could 
ect the validity of the judgment thus rendered. Hence, it ap to us, 
ly clear, that tested by the doctrine of the majority of this honorable 
in the Benton street case, the constitutional objection cannot prevail. As, 
: fore, the foundation of the decision fails, the superstructure raised upon 

must fall. 
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fit of which, to the persons assessed, is appreciable in dollars and ; 


SUPREME COURT OF LOUISIANA, 
IL The assessment for a local improvement, the direct and immed 


the imposition of a tax in the constitutional acceptation of that word, 
the public at large may be evidently benefited by such improvement, — 
State v. The New Orleans Navigation Company, 11 M. R. 824. Woraly # 
v. The Second Municipality of New Orleans, 9 R. R. 338. a: ‘ 
Orphan Asylum, 4 An 2. Cawley v. Copley, 2 An. 329. In the 

the Mayor, &c., of New York, praying for the enlargement, &c., of 
street, 11 Johnson’s R. 79. In the cases of Owners of Ground, de. vy, 
&c., of Albany, 15 Wendell’s R. 376. BY 

The only case decided out of the State, in opposition to the uniform amg 
well settled jurisprudence on this point, is that of The People, en rel, Pap 
and others v. The Mayor, &c., of Brooklyn; but this decision cannot beim! 
voked as authority, for it was reversed by the Court of Appeals, whose 
ment is in conformity to correct principles. See the same case, 4 
R. 419. And the solitary opinion pronounced in this State, is that of a 
majority of the court, in the Benton street case. And it is to be observed, 
that case has been overruled in the case of the Municipality No. 2 y. 
Dunn, 10 An. 

III. The incorporation of the Draining Company for the purpose of 
ing the swamp and marshy lands, within the corporate limits of the city 
New Orleans, is the exercise of the police power, and not that of taxation 
eminent domain. 












Bryon, for opponents : 


I maintained in my first argument these propositions : 5 

That government can take of the property of the citizen, only under the 
right of eminent domain and the right to tax, except it may be for crimes 
misdemeanors, and in the way of penalties and confiscations. 

That the right of eminent domain and the right to tax, rest on the 
basis, and are co-extensive, and their exercise is depending on the one and fie — 
same plea—of public necessity. oat 

So that when government under the right of eminent domain, takes the 
perty of the citizen, and makes compensation therefor, because of the 
public burthen that would otherwise be imposed upon him; so too when 
ernment, under the right of taxation, takes the property of the citizen, it must 
take in like manner of the property of all of the citizens—otherwise it willbe 
taking the property of one or certain citizens, for the benefit not of th 
only, but of all, which is alike unjust and unequal, and is virtually a taking of 
private property without due compensation being made; and amounts toe 
propriation and spoliation. ‘ 

That under the right of eminent domain and the right to tax, government 
can take the property of the citizen only for a public use and purpose. That” 
government cannot of itself, or by its agents, undertake the improvement of 
the property of the citizen, for his, the citizen’s benefit, at the public an 
nor can it improve the citizen’s property, out of regard to the public good, 
at his, the citizen’s expense. But that government when it acts, must act for 
the public and at the public expense. = 

I went a step further, and maintained that the power of government, over 
the property of the citizen, is no greater than it is over his person. 
the public necessity demands it—that government may exhaust the 





of the citizen by way of taxation; so too under a like imperious necessity, 
may call out its citizens by hundreds and by thousands, and send themi? 
subdue an insurrection, or repel an enemy from their shores. But as when 
necessity has passed, the citizen returns to private life and becomes 
own master, government cannot say to him that he shall follow this or 
occupation, because the government thinks that it will be either for his 
or the public good. So too government cannot say to him, that he shall 
vest the wages of his labor in either one thing or another, on the plea 
will be for his own good, and for the public good, either, only in the 
taxation and in the manner already expressed. For as he who must 2 
the will of another is a slave—so no less so, is he who must dispose of ie 
wages of his labor at the will of another. 

The application of these principles to this cause, is plain and simple? 
will appear on the reading of the charter of the Draining Company. 
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that the Legislature of Louisiana created this company. That jit Dssmme 
with it, thereby making it its agent, to drain some two thousand "4" 
geres of land, cut down the woods, &c., belonging to these defendants, and 
, ithin what the company designate as the second draining section. 
the Legislature made this contract without being moved thereto by the 
‘owners of the lands, or without counseling, or consulting with them, in any a 
manner whatsoever. That the Legislature assumed the position of ownerfand 
the rig!t of draining these lands, and cutting down the woods, tothe com- 
y alone—and to the exclusion of the owners of the lands—as will be seen 
even by reference to section 15 of the amended charter, which alone favors a 
idea. That it stipulated with the company the price they should be 
for their labors; it agreed that the company might employ negroes on 
the work at certain and fixed wages, and charge on the amount, at the end of 
every month, ten per centum interest, as well as on all sums, from the time of 
their disbursement. 
Thus far, the contract seems even between the two contracting parties. But 
when the company ask who is to pay them for their labors, the reply is strange, 
taken in connection with what had already taken place between them. 
The answer is that these defendants shall pay them. The company might 
well haye answered that the defendants were not parties to the contract. 
But either this not occurring to them, or more probably relying on the omni- 
of the Legislature, the company consents to the arrangement, provided 
that they shall have a mortgage paramount to all other liens whatsoever, on 
the lands in question, for such sum as it may deem necessary, to comple the 
works, and in anticipation of any work done, or money expended. 
True, the Legislature does not say that the company shall have recourse to 
the property of the defendants lying without the draing section, but it gives it 
the right to take every foot of land they may own, lying within it. At the 
same time the Legislature declares, that it has this work done for the public 
good—for the good of the city, and the State. 
The power exercised by the Legislature in this matter, over the property of 
the defendants, is boundless and omnipotent. It virtually divests the owners 
of their property, and gives it into the hands of this company. 
We said to this honorable court, that the Legislature had transcended their 
authority in the premises, and it sustained our position, on the ground that 
the work was done for the public good, and therefore the public should pay 
for it. 
But the plaintiff is dissatisfied with the judgment, and has asked for a re- 
hearing, which this honorable court has seen fit to grant. 
And the distinguished counsel for the plaintiff say : 
First. That according to the principles ized by the majority of this 
honorable court in the Benton street case, the decision ought to have sustained 
the constitutionality of the charter of the Draining Company. 
And what was the principle decided in the Benton street case? It was, 
that taxation should be equal. One would have su that the establish- 
ment of such a rule for the government of States and cities, would have given 
universal satisfaction. It would be hailed with exclamations of delight, by 
many people in many lands—a few alone would complain, and that because, 
hereafter, they would have to bear their share of the public burthens. 
ly of taxation has been the great instrument of tyranny, and oppres- 
sion in all times, and under all governments; for where taxation is equal, it is 
not likely to be excessive, for all have an interest in keeping it within the 
bounds of moderation. But where the rich and powerful and ruling classes 
are exempted, as is the case in most countries, then their interests become 
distinct, and the tax payers groan under burthens imposed by those whose in- 
terest is in having them increased, rather than diminished. 
But such is not the condition of these free States. Our country began its 
cateer among the nations under happy auspices—with States equal in rank 
honor—with citizens, equal in rights, privileges and exemptions—so that 
equal right, equal privileges, and equal exemptions, may be said to be the birth- 
of an American citizen. 
ings then belong tothe citizen, and will still belong to him, until it 
shall appear that he has voluntarily parted with them, and this cannot be taken 
Tatatted from mere silence, but it must appear to have been done, on due 
and in an open and public manner. 
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If these things be so, what mattered it, that the Constitution ot 
not, in so many words, prohibit unequal taxation. Such a prohibition 
necessary, because, unequal taxation is antagonistic to the found 
ples of our government. . 

For if there be any foundation principle to the government of the 
States, and the governments of the several States, it is the principle of e 
ty.* That is the corner stone of the grand edifice of American 0 
that shall be removed, the whole structure would be broken up, to 
forms, and new principles. 

To say, therefore, that a State had formed a government on the pri 
equality, and had at the same time incorporated into it the right to tax, 
tain kind of property in the hands of one citizen for the benefit of the 
the exemption of the same kind of property in the hands of others, orga 
portion of a city, or of the State, to the exemption of other portions, ig angh 
surdity, and a contradiction on the face of it. — 

For what do men form governments, unless it be to secure their li 
fortunes. And yet, if they form a government with power to take oneg 
property for the public use to the exemption of other men’s property of ali 

ind, thereby imposing the wholg burthen upon him, and making him @ 
reality a slave—-then in truth they have formed a government to take prop 
ty, rather than to secure it; and are worse off than before they bound th 
selves in a government compact, because, before they were free, and had) 
right to defend themselves, and property as best they could. “ees 

Should the general government impose direct taxes on the States? 
she impose one per cent. on Massachusetts, and two per cent. on Geor 
would Georgia submit to it? Would she not say to the government, I amie 
peer of Massachusetts, and not her bondsman; what she pays, I will pay, 
no more. ; 

As the States stand to each other, so stand the different portions of 
same State to each other, and so stand the citizens; the one is the peer of 
other. And there is no power in the general government, and no poweri 
State governments to make it otherwise, and it cannot be changed but b 
volution. 

But it may be said, that there is a compact expressed between the 
true there is, but it was made to fix the basis of representation, and 
there were certain persons and property abounding in some of the 
more than in others, and the representation being fixed, taxation must 
it, according to the theory of our government. / 

Again, according to the principles of our government, the States retain 
powers as are not granted expressly to the general government, and in 
manner, the citizen retains such rights and powers as are not granted to 
State governments. 

Therefore, it is that in order to exercise the power of unequal 
special grant of such power should have been made in the Constitution. 

Is it to be supposed that the powers of the Constitution of 1812, andth 
citizens who voted to accept it, believed for one moment, that they had 
a government possessed with absolute and despotic powers over their 
Yet, such was the case, if the construction contended for on the part of 
plaintiff be correct. 


There appears no restriction of the power of taxation, or the igi 














the right of eminent domain in the Constitution of 1812. The 
then could impose at will, all the public burthens on the city, or on 20un- 
try—it could make one parish pay the debts of another—it could makes 

portion of a parish bear the taxations of the whole—it could go farther 
say, that one class of citizens should bear the whole burthen of taxation. 

And under the exercise of the right of eminent domain, the 
could take the lands of the citizen for roads, streets, or any other p’ 
pose, without making compensation therefor. It could go still f 
could expropriate the property of A, and give it to B, or declare it 
the State. 

Yet, this same Constitution prohibits the Legislature from passing 
post facto law, or law impairing the obligation of contracts, or 
emigration from the State. Yet, the things prohibited, and thereby 
important as they are, are of small moment in comparison with equal 
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and the right of compensation when property is taken under the P™"xe Oo. 
eminent domain. . 
e framers of the Constitution, therefore, must have considered that there 
‘this difference between them, that the former being opposed to the ve 

of a free government, and indeed to the very purposes for which a 
come are formed, was beyond the power of the Legislature, and there- 
_there was no necessity of providing against it—while the other, not 
to the essence and frame work of government, was a matter within 
of legislative power, deemed it proper to throw around the citizen, 
the tion.of the Constitution, lest in times of great internal commotion, 
the Legislature might be tempted to pass some expost facto law, or in some 
break up in monetary matters, it might be led to pass some law impair- 
the obligation of contracts ; and again, in times of war or insurrection, it 
might prohibit citizens from emigrating from the State, as might be the case, 
" jn order to escape the consequent duties and burthens. 
i: It will not avail to say that these suppositions are extravagant, and could 
; never become realities under our representative government. In regard to 
taxation, there is a show of gues | in the suggestion, for the whole com- 
munity is interested to resist, and the ballot box gives itthe power. Yet, some 
noted instances have occurred of gross inequality of taxation under legislative 
acts; but when you turn to the exercise of the right of eminent domain, there 
; js no such protection, the individual citizen stands alone on one side, with the 
whole power of the government on the other. 
Isay, therefore, it is not credible, that the framers ef the Constitution of 
— 1812, or the people of the State who adopted it, believed that they were leav- 
Lod ing the rights, which are so dear to every freeman, to the ignorance or caprice, 
: passion or corruption of their Legislatures. 

But let us change the picture a littke—let us suppose that in harmony with 
the construction of the Constitution of 1812, claimed on the part of the plain- 
tif, that articles had been submitted to the convention, empowering the Legis- 
lature to tax unequally the individual citizens, and the different portions of the 
State, and to take the property of the citizen under the right of eminent do- 
main, without due compensation being made. Think you, if there had been a 
member of that convention, either bold or simple enough to offer such articles 
to be engrafted into the Constitution, that he could have found another, bold 
and simple enough to second them. No, sirs, there was no such man in that 
convention, nor in any other, composed of men equal to each other, and repre- 
senting citizens equal in like manner. There is no man living in the State to- 
day, of any weight of character whatever, who would dare make such a pro- 
cog And yet, they would have us believe, that the convention, by its si- 

in regard to these matters, and the people of the State at large, intended 

to give such powers to the Legislature. ‘ 
he dangers to society at large, and to personal and private rights in the 
times we live in, are not in open violence and outrage, asin days gone by, 
when the weaker submitted to, and served the stronger, but in sly, secret and 
insidious encroachments, and under the plea of the public good, and good to 
the individual. This is the wolf in sheep’s clothing, which is the plague of ci- 

Vilized and christian countries in our times. 

It is under this plea, that cunning and designing men, avaricious of gain, and 
ambitious of power and notoriety, accomplished their purposes, oftentimes at 
the public expense, but more commonly, at the expense of a small minority of 
the public, but under the public sanction and authority. 

They cry out upon the streets and highways, that such a work or enter- 
ee will be of great public utility and benefit—that it will benefit every 

, and therefore, every body must go for it. That it will cost the public 

ing, as a certain small portion of the city, parish or State, will be more 

especially benefited, and therefore, that portion must pay the cost of it. So, 

too, fanaticism under the plea of philanthrophy and the public good, is ready 

to purge and renovate society—revolutionize governments, and reconstruct 

» the world according to its new ideas, provided that the cost and the conse- 
quent pain and sufferings, shall be borne by its beneficiaries. 

Let us test the working of the Constitution of 1812, under the construction 
contended for on the part of the plaintiff, for the question now under discus- 
sion is, what were the powers of the government under that Constitution ? 

the government wanted a square of ground in New Orleans, for a 
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State House, hospital, or for some other public purpose. It selects 
and finds it owned by a number of individuals. It says to the 
take the square, and give you so much a lot for it. The owgers say 
do not want to part with our property, and if we did, what you offer 
not the half of its value. The government answers, I will take the 
and what I have offered is all that I will give for it. Could the gove 
and take this property ; or, when the agents or employees of tie go 
begun to pull down the houses of the proprietors, they should appeal 
court for protection, and to have them enjoined, would the court grant 
prayer? Or would it say to them, that hard as was their case, that it had 
power to act—that the government was absolute and supreme in gu ‘ 
ters—that they had better take what government offered them—for govern, 
ment had the power to take what property it pleased belonging to the citizen, 
and pay him what it pleased, or even nothing at all? rae 

In most countries in christendom, probably the courts would interfere ing 
like case. This thing, probably, could not have taken place in England, ging 
the days of King Alfred, unless in times of civil war and revolution, Thy 
boasted omnipotence of Parliament, never reached that far, and if it had, Low 
Coke says, the courts would have restrained it. 

The nearest approach to it recollected in its history, was the confiscation g@ 
the estates of the church in the times of Henry the 8th, and that was a rem. 
lution in religion—a throwing off of allegiance to a foreign potentate—besides 
the property possessed a public character. f 

Great injustice was frequently perpetrated under writs of attainder—wih 
loss of life and estate, but the injustice consisted in the falsehood of the change 
and the wicked means by which it was substantiated. 

But let us take a case which has happened, in the place of one supposed. 

The Legislature in 1832 passed an Act in regard to the opening and widen 
ing of streets, and the laying out of public squares. It provided that commie 
sioners should be appointed, who should take into consideration the lots and 
squares lying adjacent to the contemplated street or square, and should est 
mate the damages that will follow from the improvement, over and above the 
benefits, to any of the property, and all of the costs, including commissionem? 
fees, court costs and damages, and paying for the land taken, etc., they shall 
place upon the balance of the property lying along and adjacent to the street, 
as equally as can be done according to the benefits. 

The commissioners are not permitted to estimate the benefit to each lot, and 
assess that lot that much, which would look more like justice—the publicat 
large paying the balance—but this property must bear the whole burthen, ab 
though in the estimation of the commissioners, and in truth, the prenene 
not benefited, if at all, not one-tenth of the amount imposed upon it. the 
Act goes on ang provides that in case the proprietor within a certain tiune does 
not pay the amount assessed upon his property, to the city government, that 
execution shall issue, and it shall be sold for what it will bring, and although it 
may not bring the amount assessed upon it—(which has happened in two in 
stances which have come to my knowledge)—this is called a local assessment 
for the benefit of property. 

Take the example of opening a public square, under the law of 1832. Iwill 
suppose that some citizen owning several squares in a part of the city not yet 
built up ;* that he had designed one central square to be kept forever open for 
the benefit of the adjacent squares, and as he sold lots fronting on this square, 
he granted to the purchasers and their assigns the right to use this 
common, for pleasure and recreation, with the proprietors of the lots fronting 
on the square, at the same time making some equitable arrangement for keep- 
ing it in good order and condition. After a time, the City Council determines 
to take this square for the public use. ‘The law requires that the value of this 
square shall be assessed on the adjacent lots, and it is to these lots that it ab 
ready belongs, in equal and just proportions, so that the commissioners, if 
accordance with the fact, can only report to the court that the matter is finish 
ed to their hands—that there are no damages to be assessed, for that rest 
already on the property required by law—and in like manner the be be- 
long to the property designated by the law, and that the square is well fenced 
and in good condition. ‘The only thing for them to do is to assess, on the adja- 











*I presented a similar example in my original brief, but not in the same connection, and erred 
then from inattention in confounding together the laws in regard to opening and paving leas 
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their fees, etc., and the court costs, and the only thing for the court to Dranuxe Co, 
Bde to tocres that this square, which belongs to the owners of the adjacent lots, "™“"™% 4. 
and for which they have not received one cent, is no longer their property, 
_ but the property of the corporation of New Orleans, and that they pay 
>the costs. 
. ~ is the working of the law of 1832, under the Constitution of 1812, as 
it has been hitherto interpreted, and if the taking of property in the opening 
- of a street be called taxation, which it really is, or an assessment for a local 
benefit, in either case, the operation of the law is unequal and unjust, tyran- 
- ‘nical and oppressive, and no man deserves to be free, who, after understanding 
well its workings, will submit patiently to it. 
- And in the case supposed of opening a public square—a case by no means 
insupposable, as such squares are common in many cities—the taking of the 
property, is a taking under the right of eminent domain, and without any com- 
tion being made. 
ere, then, is the government of Louisiana, judging of the necessity of 
taking the property of the citizen, and at the same time judging of the com- 
tion to be made for it—which two things cannot be united in any govern- 
ment, no matter what its form or name, without making it despotic. 

Despotic governments in former times, when they wanted to commit an act 
of tyranny and aggression on the property of a citizen, would have them charged 
with some great public crime, such as treason or blasphemy. Your Honors 
will recollect well in Bible history, the history of Ahab and his wife, Jezebel, 
and Naboth and his vineyard. How that Ahab wanted Naboth’s vineyard for 
a garden to raise herbs in, “‘ and Ahab spake unto Naboth, saying give me thy 
vineyard, that I may have it for a garden of herbs, because it is near unto my 
house: and I will give thee for it a better vineyard than it, or if it seem good 
to thee, I will give thee the worth of it in money.” , 

“ And Naboth said to Ahab, the Lord forbid it me, that I shall give the in- 
heritance of my fathers unto thee.” 

At this Ahab was heavy and displeased, at which Jezebel inquiring the 
cause, comforts him, by promising him the vineyard of Naboth ; and her man- 
ner of bringing this to pass, was to have Naboth charged with blasphemy 
against God and the King. She wrote letters in the King’s name, and had a 
fast proclaimed, and she suborned two men, sons of Billial, to testify against 
him, in the assembly of the people. ‘“* And they witnessed against him, even 
against Naboth, in the presence of the people; saying Naboth did blaspheme 
God and the King. Then they carried him forth out of the city, and stoned 
him with stones that he died.”—See Bible, 1st book of Kings, chap. 21. 

We may comfort ourselves that we are better off than our forefathers, in 
that a way has been devised, whereby governments can take the property of 
the citizen, without first taking his life; in that at least we show some progress 
in the science of government, and the State of Louisiana, it may be, is entitled 
to as much credit in this matter, as any other. 

Had Ahab and Jezebel understood this business as well as we do, had they 
had our Constitution of 1812, our Legislature, Common Council, Commissioners, 
etc., Ahab could have easily gotten the vineyard of Naboth, without taking 
his life, and with a less responsibility, and thereby have saved himself and 
Jezebel from that terrible curse, which was uttered against them, and their 
posterity, and shortly after executed. 

There is one other consideration which I will bring to the notice of the court, 
under this branch of the subject. 

It is that according to the theory, history and principles of our government, 
taxation and representation go together. The history of this principle is un- 
doubtedly familiar to your Honors. 

“The maxim that there can be no just taxation without representation, was 
asserted in Magna Charter. Afterwards, more fully and comprehensively in 
the statute called confirmatio chartararum, in the twenty-fifth year of Ed- 
ward II, which abolishes “all aids, tasks and prices, unless by common con- 
sent of the realm, and for the common profit thereof,” and having been at 
times the subject of contention between the crown and the people, it was final- 
ly, in that revolution, which cost Charles his life, and established the liberties 
of England, again declared in the Petition of Right, which has ever since been 
regarded as part of the organic law, “that no man hereafter be compelled to 

make or yield any gift, loan, benevolence, tax, or such like, without common 
consent by act of Parliament.” 
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We know that taxation has been the most efficient instrument of ty; 
at all times, and under all forms of government. The history of the resist 
of the people to its unjust exercise, would bea history of the progress of lib 

Our national history commenced with such resistance. It was not ¢ 
amount involved in the tea tax and stamp act which aroused our fore . 
resistance to the mother country—but it was the principle that taxation 
representation should go together—a principle made dear to Britons, b 
turies of resistance against its infringement, and finally forever established 
a firm basis, through revolution and blood. : 

Now, it is evident that taxation and representation cannot be said to go ’ 
gether in any just and proper sense—only in cases, where those who im 
the tax, bear each their portion of it. So, that when a State governmentim 
poses a tax, as every portion of the State is represented in the government, g9 _ 
the tax must be imposed on every portion of the State—and so too of a pari : 
or city government. ; 

The State cannot impose a tax on a small portion of the State for the bane. * 
fit of all of it. For although it may be said that that portion is represented ig 
the government, yet, it is in a minority, and the other portions of the 
would occupy the position of a stranger and master, in imposing taxes on it, 
which they pay nothing. Their interest being to make the taxed portion 
as much as possible, as what it pays accrues to the benefit of the whole State . 
For the same reason, the whole State cannot tax a portion of the State for its 
own benefit. 

To illustrate this matter, the case before the court is a case in point. P 

For the government of the State have imposed on something like two thong. 
and acres of land, the taxation necessary to pay for an improvement, which 
the government declares to be of public benefit to the city of New Orleans and 
the State at large. While there is no limit to the amount of the tax to the 
benefit received, or of what part of the land may be taken; so that the entire 
property may be taken. While this land is but a small fraction of the landsof 
the State, and the proprietors but a small fraction of the people of the State, 
and their representation in the government, but as a drop in the Ocean. : 

But the learned Judge who delivered the opinion of the court in the Benton 
street case, in the course of his remarks, uses the following language : 

“ There existed then no constitutional restrictions of the power of taxati 
or the exercise of eminent domain, and the validity of the Act of the Legisly 
ture, however unjust and liable to abuse, could not have been successfully im, 
peached.” 

This language, it will be observed on reading of the opinion, was not neces 
sary to the support of the principle decided ; for the question was as to the 
constitutionality of the Acts of 1832 and 1847, in regard to the opening of 
streets, under the Constitutions of 1845 and 1852, and not under that of 1812, 
And the Constitution of 1845 and 1852, expressly requiring taxation to be 
equal, the only question, really to be decided, was whether an assessment on 
the property of the citizen for the expense of opening of a street, was a tax 
or not. The court declared it to be a tax, on the ground that the streets are 
opened for the public use and benefit. And if the public should pay for it, it 
would do so in the way of taxation, and the shifting of the whole burthen on 
a few citizens, or on the property of a few citizens, will not change its charac 
ter—if it would be a tax if the public paid it, it will be a tax still if a small 
portion of the public pay it. 

So, that the assessment being declared a tax, there was an end of argum 
for the new Constitution settled the manner in which it should be paid bey 
cavil. Therefore, the powers of government under the Constitution of 1812, 



















not being under discussion, nor within the proper scope of the argument, the 
language of the learned Judge referred to, cannot be said to be a judicial in- 
terpretation of such powers. 
I close this branch of the argument, by reading from 3 Dallas, 308. ; 
“‘T cannot subscribe to the omnipotence of a State Legislature, or that itis 
absolute and without control, although its authority should not be exp 
restrained by the Constitution or fundamental law of the State. The 
of the United States erected their Constitution or forms of government—to 
tablish justice—to promote the general welfare—to secure the blessings at 
liberty, and to protect their persons and property from violence. The purposes 
for which men enter into society will determine the nature and tenor of the 
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ee -gotial compact; and as they are the foundation of the legislative power, they 


decide what are the proper objects of it. The nature and ends of legisla- 
a power, will limit the exercise of it. This fundamental principle flows from 


the very nature of our free republican government, that no one should be com- 


pelled to do what the laws do not require ; nor refrain from acts which the laws 
permit. There are acts which the Federal or State Legislature cannot do with. 
out exceeding their authority. There are certain vital principles in our free 
blican government, which will determine and overrule an apparent and 
nt abuse of legislative power ; or to authorize manifest injustice, by posi- 
tive laws, or take away that security for personal liberty or private property, 
for the protection whereof the government was established. An Act of the 
islature, (for I cannot call it a law,) contrary to the great first principles of 
the social compact, cannot be considered a rightful exercise of legislative 
authority. The obligation of governments established on express compact, or 
on republican principles, must be determined by the nature of the power on 
which it is founded. A few instances will suffice to explain what I mean. A 
law that punished a citizen for an innocent action, or in other words, for an 
when done, was in violation of no existing law. A law that destroys or 
impairs the lawful private contract of the citizen. A law that makes a man 
joe in his own case, or a law that takes the property of A, and gives it to B. 
is against all reason and justice, for a people to entrust a Legislature with 
such powers, and therefore it cannot be presumed that they have done it. 

The genius, the nature and the spirit of our State governments, amount to a 

ibition of such acts of Legislation, and the general principles of law and 
reason forbid them. The Legislature may enjoin, — forbid and punish ; 
they may declare new crimes, and establish rules of conduct for its citizens in 
future cases—they may commard what is right, and prohibit what is wrong, 
but they cannot change innocence into guilt, or punish innocence as a crime, 
or violate the right of an antecedent lawful private contract, or the right of 
private property. 

To maintain that our Federal or State Legislatures possess such powers if 
they had not been expressly restrained, would, in my opinion, be a political 
heresy, altogether inadmissible in our free republican governments.” 

I read again from 4 Hill, 144: 

“Under our form of government, the Legislature is not supreme. It is only 
one of the organs of that absolute sovereignty, which resides in the whole body 
of the people. Like other departments of the government, it can only exer- 
cise such powers as have been delegated to it; and when it steps beyond that 
boundary, its acts, like those of the most humble magistrate in the State, who 
transcends his jurisdiction, are utterly void.” 

Mr. Justice Story, says: (quoted from 2 Peters, 657.) ‘ The fundamental 
maxims of a free government seem to require that the rights of personal liberty 
and private property should be held sacred. At least, no Court of Justice in 
this country, would be warranted in assuming that the power to violate and 
disregard them—a power so repugnant to the common principles and civil 
liberty—lurked under any general grant of Legislative authority, or ought to 
be implied from any general expression of the will of the people.” 

“The security of life, liberty and property, lies at the foundation of the 
social compact; and to say that this grant of Legislative power includes the 
right to attack private property, is equivalent to saying that the people have 
delegated to their servants, the power of defeating one of the greatest ends for 
which the government was established. If there was not one word of qualifi- 
cation in the whole instrument, I should feel great difficulty in bringing myself 
to the conclusion, that the clause under consideration, had clothed the Legis- 
lature with despotic power.” ‘ 

Thus, far removed from local strifes and passions, the great national tribunal 
has discoursed upon the powers of our governments, the rights of the citizens, 
and the rights of property : and after this manner has it contfhued to discourse, 
upon that and kindred subjects, as far as my reading extends, from the 
_ to the present. 

erefore it is that I come to the conclusion that according to the true 
theory of our government the Legislature is not absolute and despotic— 
that in certain things it would have power were it not restrained by the Consti- 
tution, because they are within the natural scope of legislative powers—that 
in other things, it has no power, though the Constitution is silent respecting 
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them—and an express grant could alone give the power. And of thi 
acter is the taking of the property of the citizen ; it cannot be taken for pri 
purposes, but only under the public necessities and for public uses, Any 
the principle of equality lays at the foundation of our free republican gow 
ments—that citizens are alike entitled to equal rights, equal privileges 
equal exemptions. So government cannot lay the whole burthen of the 
upon one citizen, or on a few citizens, to the exemption of others, or on op 
portion of the State, parish, or city, to the exemption of other portions, ] 
cannot take the property of the citizen, under right of eminent domain, , 
out first making compensation, because it would be unequal and unjust, ang 
would virtually degrade such citizen to the character of a bondsman—working 
for the commonwealth at large. And for the same reason, it cannot take the “i 
property of one citizen in the way of taxation, to the exemption of other cite 
zens, or of one portion of the State, parish, or city. . 
For the only or main difference in the taking of the property of the 
for public use under the right of eminent domain, and the right to tax, (for! 
power is the same in both cases,) is, in the first case, the government judge 
the necessity of the taking, but not of the value of the property taken—but 
to | gio governments submit that question to a Court and jury, or to sw 
and disinterested commissioners, while in the other case the government 
judge of the necessity of the taking and also of the consideration to be gi 
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that is, it determines the subject, to which it is proper to appropriate the rey. 
enues raised by taxation. , 


But the Legislature of Louisiana, in authorizing the Draining Company to - 


‘e 


do certain works on the lands of defendants, situated in the second drai 

section, for the benefit of New Orleans and the State at large, and to pay 
the expense of said works (whatever the same may be), to assess a tax on 
lands, and collect the same, to the exemption of every other portion of 
city or State—the said lands being but a fraction of the lands of the city an 
State—violated thereby the fundamental principles of our free reptblca 
governments— 

And, therefore, the majority of this Honorable Court was right in dec 
said authorization of the State Legislature of the said company in their char 
ter, was unconstitutional, null and void. aid 

But on the supposition that the position I have taken on this point is not 
tenable, but that under the Constitution of 1812, the power of the Legislature _ 
was omnipotent, over the property of the citizen—what is the position of the _ 
parties ? Si 

The counsel of the company contend that, “the rights of the Draining _ 
Company had been acquired and been completely vested on the 18th of Octo, , 
ber, 1845, by the judgment of the Parish Court decreeing “that each portion _ 
of the property situated within the section shall be subject to a first mortgage, i 
in favor of the Draining Company, for the sum of eighty thousand dollars. 
“The Constitution of 1845 was not adopted and did not yo into operation until 7 
January, 1846.” 4 

But the com any now claims, instead of the $80,000, of which it says that _ 
it obtained a mortgage, $326,000, and more than two years interest on the _ 
same, at 10 per centum, making at least $400,000. - 

Surely a mortgage inscribed for $80,000 will not vest a right to $400,000 by 
any rules of calculation yet discovered—so that if the company has any ri 
vested under the Constitution of 1812, they cannot amount to more than 
mortgage of $80,000, and what interest may have accrued on the same, _ 
according to the terms of the charter. 

T examined tiis point at some length in my original brief, to which I ‘e 
leave to refer your Honors, page 37, and will only remark in addition to r 
T have said, upon the question of notice— At 

It was said “this judgment was rendered in contemplation of law, contra 
dictorily with all*the owners of property within the limits of the section, for _ 
the previous publications in the newspapers, according to the charter, stand in 
lieu of citations, as in the proceedings for the collection of taxes, or the moni-__ 
tion in admiralty.” la 

There is a murked difference between notices published in the newspapers, __ 
in regard to the collection of taxes and monitions in admiralty, and this case, — 

There is a diiference between what we call in law private and public statutes 
—the Courts will take notice of a public statute, without reference being 
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the pleadings—not so in regard to private statutes—but they must Dame Oo. 
Ai a by the party relying on them. Now, acts in relation to taxes a 
a general nature, and so is the law, or rule in regard to monitions in ad- 

.- But this charter of the company is a statute of a private character, 
as these defendants are concerned, and they cannot be expected to take 
eof it, or have notice of it, unless it is brought to them in the ordinary 
mode. It will not do for the Legislature to make a special rule for 
case—for that is liable to the same objection of being a private statute. 

unless it shall appear that the defendants had notice, by some means, of 
which there is no proof, it cannot be said that “this judgment, in contempla- 
tion of law, was rendered contradictorily with all the owners of property within 

section.” 

“ come now to the second proposition of the learned and distinguished 
counsel. That “the advertisement for a local improvement, the direct and 
jmmediate benefit of which, to the persons assessed is appreciable in dollars 
and cents, is not the imposition of a tax, in the constitutional acceptance of 
that word, although the public at large may be incidentally benefited by such 

















































improvement.” 

T Eicamined this matter at considerable length in my original brief, beginning 
at page 5, to which I solicit your Honor’s attention, and though I might add 
something, perhaps, to what is there said, yet as nothing new has been urged 
against my positions, except a citing of authorities, I shall pass it with some 
! few remarks on some of the cases cited. 

& But I will say that as the proposition is stated, it is not applicable to this 


zr) ease. There is no evidence in the record, to enable the Court to estimate, in 
sy dollars and cents, the benefit done to the lands of defendants in the second 
oe section by the work of the company, nor is the matter susceptible of proof, for 
v9 every witness brought to say it was a certain sum, another could be brought 
a tocontradict him. It is very difficult to find men agree on the value of prop- 
ke erty situated as this is—for improved property is easily valued, and so is unim- 
ty proved property situated in close proximity to improved. But when you come 
“ to estimate property, which in all human probability will not produce an 
‘at interest on any investment that may be made upon it, for the next ten or 
r! twenty years, and the same all the time paying the heaviest taxation at the 
“a highest market valuation, of the most excited and inflated times—it will be 
a very difficult to get men to agree, for while one man of large hope and sanguine 
a temper will look upon the property as extremely valuable, another of an 


opposite temperament, will look upon it as worthless, and would not pay the 
annual taxes upon it, for t. So too, in estimating the causes of its increased 


u value, for there is no doubt the lands are worth more than they were in 1845. 
q But individuals will ascribe the rise in different proportions to the different 
“ causes which have had their influence in rising the value of this out-side kind 


of property. See Mr. Beard’s testimony, Printed Evidence, page 14. 

No better illustration of the uncertain value of this property can be made 

i than the case cited by the counsel of plaintiff. The sale of the property by 
i the Madame Pontalba took place in the spring of 1853: price $125,000, 
4 With the exception of two squares, the property, having passed from the 
” original purchaser into other hands, was sold at public auction within the last 
} five months for the sum of $63,565. 
The claim of the Draining Company is now, probably, over $35,000. So, if, 
“é asthe counsel says, the land was only worth $5,000 before drainage, the 
increase, measured by the above data, will not be very great for the period of 
over Seven years, since which time the drainage has been completed. 

The first two cases referred to by the counsel in support of this second 





n ition, are, the State v. The New Orleans Navigation Company, 11 
i -R, and Worsley et al v. Second Municipality of New Orleans, 9 R. R. 
i The purpose of the first suit was to avoid the charter of the Company. The 
A Navigation Company was organized, among other projects, with a view of clear- 
vi ing out and rendering navigable the bayou St. John, and extending its naviga- 
nt tion by means of a canal, and having done this, its charter authorized it to 
et collect certain tolls for its use ; but this, it was contended, was in contravention 
la of the Act of Congress, which stipulated not only for the freedom of navigation, 


also for an exemption from any impost, tax or duty therefor. 
The other one involved the question of the right of the Municipality to 
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charge for their use; and it is difficult to see why such c hon 
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charge wharfage for the use of the wharves along the river, which » 
belonged to her. And the Court very properly decided, that toll nd 4 
are not taxes. In most cities wharves are private property, and the. 
























called a tax, any more than the money paid for the use of a house she 
called a tax, rather than rent. And so of a canal, or stream, which hag 
made navigable—why should the sum paid for their use be called a t 
more than that paid for the use of a railroad for freight or passage? | 
true, we might call every payment, made for any purpose w 7 
but our language is not so poor; therefore we call the money paid for th 
and occupation, of houses, rent; that paid for the use of money, interests: 
for carrying us to and fro, whether by stage, railroad, or vessel, pa 
money; that for transporting our goods, freight; that for the use 
and bridges, tolls; what we pay for labor, we call wages, and for profe 
services we call fees. And so on, we have a name for everything of the} 
which is more exactly appropriate than any other. But when the governmes 
asks money of the citizen, in any manner whatever, except for the use of gay. 
ernment property, such as buildings, roads, bridges, canals, &c.,—in which 
matters the government is in relation to the community like any gf 
citizens,—we call it taxation. This is the generic term of all money v 
from the citizen, except for crime and in the way of penalties. There arg 
different modes in which these taxes are imposed and gathered, and them 
modes receive their specific names, such as duties, imposts, &c., but taxation: 
the great term, which embraces and comprehends all. These views I mm 
tained in my original brief, beginning at page 7. aaa 
But I can see but little parallelism between these cases and the 
of counsel. In the one case, a company make a canal, and deepen 
out a bayou, and it charges a toll on those who find it convenient to use, 
and if the same company had invested their money in any other enterp 
the running of steamboats, or manufacture of cotton, they w 
received something from those who traveled on their boats, or who pr 
their goods. In the other, the city government makes wharves on 
property, and charges something for their use. She may make the wham 
not as she sees fit. But it is a very differant thing when government goes 
the lands of certain citizens, and for the public use opens a street, and1 
them pay the whole cost of it. To make the cases at all parallel, it sh 
make all who use the street pay something, and those only pay w 
tolls, who use the wharves, or navigate the canal and bayou. 
So too, in regard to the case before the Court. The government by its 
goes upon the lands of defendants, and does certain things which it 
done for the public good; but it charges the whole cost on the de 
who are a few individuals. Whereas, in order to be consistent with the 
cited, it should be on the public at large, because all are benefited. It 
to this then, that the city and company improved their own property 
direct purpose of getting an income from it, and incidently to benefit 
public; and the government made an improvement on the lands of ¢e 
citizens, not for their own good, which it could not do, but for the public j 
but tax the whole cost on these few citizens. In the first case, those 
who are benefited—while in the latter, only a small fraction of those 
benefited, are made to pay at all. Ye 
But the case of the People v. Mayor of Brooklyn, 4 Comstock, 419, 
cited by counsel, is altogether at variance with this second proposition, |. 
The Court says, “that private property may be taken for public use in two 
modes—that is to say, by taxation, and right of eminent domain.” J 
“The validity of the assessment in question, therefore, cannot be 
as an exercise of the power of eminent domain, and it cannot be mai 
at all, unless it bea legitimate mode of taxation. See page 425. It 
and controverts the opinion of Chief Justice Savage, quoted by cou 
Wendell, R., and all other cases of like import, decided in New York, 
sustains the opinion of the majority of this honorable Court in the 
street case, in regard to the question, whether an assessment made on adj 
property to pay the expense of a street, be a tax or not. a 
least, in Loui 
* 








































_ Thus, has this question been put at a rest, we may hope, at 
siana. 
It has been settled at last, by simple recurrence to first princi 
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“eeen—for what purpose it might be taken, and in what modes. 
"Te is true, that the Court, after declaring the assessment to be taxation, also 
wlared it to be a legitimate mode of taxation under the Constitution of New 
‘which, as interpreted by the Court, gives unlimited power to the Legis- 
‘over the citizen’s property, in the mode of taxation. 
it ig evident, that the manner in which these cases were decided, never gave 
s satisfaction, else, suits involving the same principle would not have been 
mstantly before the Courts. There is no man, probably, who ever had 
‘method of taxation applied to himself, who did not feel that there was 
t injustice in it, although he could not, perhaps, explain it.* And the 
ts themselves, if we could judge by the language and tone of their decis- 
not much better satisfied. They seem to have felt, that their 
ts rested on an uncertain foundation, for they assert no fixed and dis- 
inciples—they see and feel its injustice and inequality, and they 
jgize for it—some in one way, and some in another. One says “ that the 
of paying for local improvements out of the general treasury, is 
ble, will result in great extravagance, abuse and injustice. (See dis- 
opinion in Benton street case) And if it will be inequitable to pay 
‘an improvement, made at the will and demand of the public, out of the 
ubli¢ treasury, will it be more equitable to put the whole burthen on one or a 
‘citizens. If injustice and oppression are to result from an act of the gov- 
emment, I say let not their weight be felt by every citizen, and then it may be 
that such act will not be rep ated. The converse of the propositions stated by 
the learned Judge, should be true, elxe our governments are bad in practice, if 
fot in theory ; for where all bear equally the public burthens, all are interested 
in restraining extravagance, and correcting abuse and injustice. It is because 
thé public pay nothing for these local improvements, which they, the public, 
have made, for their own convenience—that they are always so ready to have 
them undertaken. The great public stands aloof with folded arms, and say to 
# few individual citizens, you shall do this, or do that, and they are powerless 
tresist. For it is the weakness and misfortune of our governments, that the 
is powerless, when his rights and the public interests, or prejudice, 





















~ Por what can he do, standing alone before the great Lord and master—the 
era for his life, or his property? His only hope is in the judiciary— 
if it fall into the popular current, although unconsciously, it may be, like 
asaship at sea, falls in with those silent and unseen currents in the ocean, 
bear the unconscious mariner far away from his latitude and longitude— 

his case is hopeless, he will be sacrificed to the insatiate multitude. 
“But if individuals are powerless, men associated in bonds of interest are 
mighty they can control the legislative department of government at their 
To a great sister State, the railroad corporations have but to unite, and 

a en give such character to the Legislature as they choose. 
- A8 an evidence of it, most of their charters contained when granted, some 
limitations and restrictions in favor of the public, or State, these have, one by 
mee removed, under the po:ent power of united interest and action. In 
th it must be acknowledged, sad and humiliating as the acknowledgment is, 
that the great operators of that State make a convenience of their Legislature, 
inthe accomplishing of their purposes; and while this is the case, it will be 
found difficult to impose constitutional restrictions upon legislative power, in 
taking of the private property of the citizen. 
_ Thus it is, that it is so dangerous to the rights of property, this practice— 
for principle it is not, for all true principle is against it—of taxing upon one citi- 
#0, or a few, the entire cost, of any work done at the will and demand of the 
ernment, or public at large. 

_ The third and last proposition of the distinguished counsel is, that “ the 


‘*WereT called upon to explain the reason of the passage and toleration of such Acts, as the charter 
@thiscompany, and the Acts of 1832, in regard to the opening of streets, I should say, it was 
few ever feel prac , the injustice ard inequality of their operation—for few new streets, 
ively, are ever opened in a city, and few sections of land drained. And human nature is 

to 


t 





such, that men are willing to see others suffer injustice, or will, at least, remain passive if so be, that 
ate to be benefited thereby inJividnally, or as a part of the public Moreover, under our form 
government, the people are not so jealous of their pee as under more strong and abso- 
lute governments ; in such governments, when an act of aggression is committed on a citizen, all are 
alarmed, and they stand together as against a common enemy. 
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incorporation of the Draining Company, for the purpose of draining 
and marshy lands, within the corporate limits of the city of New Orles 
the exercise of the police power, and not that of taxation, or of emi 
Sir William Blackstone in his Commentaries on the common law of 
divides ef into private and public ; and it is from this source that wa 
our police and criminal jurisprudence. And if the lands of defendants, situs 
in the second section, were a wrong to private citizens, or the public at Igy 
they must fall under some head, of one or both, of these divisions, and Jem 
find none to which they with any propriety can be said to belong, except itm — 
be nuisance—so I shall examine the matter under that head. Under the hesdat 
private wrong, chapter 13, book 3, the great commentator first opens = | 
subject. He defines a private nuisance to be, « any thing done to the hung — 
annoyance of the lands, tenements, or hereditaments of another.” He thy _ 
divides nuisances into such as may affect a man’s corporeal hereditam ie 
then those that may damage such as are incorporeal. The examples he a § 
undoubtedly familiar to your Honors--they are, in short, if a man builds hp _ 
house so near mine as to throw the water from his roof on to mine—if he 
a building so as to obstruct my ancient lights, and so if he keep his hogs 
my house, that the stench incomodes me, and renders the air unwholesome, and — 
so of trades which are offensive. But depriving one of a mere matter of pleas 
ure, as of a fine prospect by building a wall, or the like, this is no injary,and 
is therefore not an actionable nuisance. So, also, if my neighbor ; 
scour a ditch, and does not, whereby my land is overflowed, this is acti 
so is the stopping of water that used to run to another’s meadow or mill, opto 
corrupt or poison the water course by erecting a dye house or lime pit, uponit, 
As to incorporeal hereditaments, if I have a way annexed to my iy na 





















another’s land, and he obstructs me in the use of it, either by totally 
it, or putting logs across it, or ploughing over it, it isa nuisance. So ifa 
is erected so near an ancient ferry as to draw its custom away, etc. 

In treating of public wrongs, the commentator speaks of common nai 
under chapter 13, Book 4, sec. 5: “Common nuisances are a species of offence 
against the public order and economical regimen of the State, being the 
of a thing to the annoyance of all the King’s subjects, or the neglecting a 
thing which the common good requires.” And therefore, he says, “ they are 
indictable only, and not actionable, as it would be unreasonable to multiply suits, 
by giving every man a separate right of action, for what damnifies him in ¢om 
mon only with the rest of his fellow subjects.” Of this nature are, 1, Ann 
ances in highways and bridges and public rivers. 2. All those kinds of nis 
ances which, when injurious to a private man are actionable, are when dette 
mental to the public, punishable by public prosecutions, ete. ab 

As to the remedies—the great remedy for private nuisance, is action on the 
case, by which the party recovers damages, but cannot thereby removethe — 
nuisance. ‘ 

Let us suppose that some citizen had brought an action against these Defen 
dants, before these lands were drained, for damages, because of their being a 
nuisance, and, in addition, to have the nuisance abated, by draining them and 
cutting down the woods; on his part, he should bring witnesses to show the 
damage to his hereditaments; what progress could he have made. The defen 
dants would have replied, that these lands are in the condition of nature; these 
forest trees, many of them, have stood where they now stand for a thousand 
years, long before the contineut was discovered by Europeans; the waters have 
flowed or stood as they now do, beyond the memory of man. You say the we 
ters are offensive and unwholesome; if so, it is not our fault. The waters that 
you see, fall from the clouds or flow up fresh from the lake, except such as drain 
over and through them from the city lying between them and the river. If they 
are poisoned at all, it is in part by your own fault and filth. Our lands do not 
drain on to yours, but yours drain on to ours. Where is the limit to the injury? 
Here are something like two thousand acres of land; what part of it injures you, 
or does it all? If so, where will you stop, for these lands are but a fraction of 
the lands situated in like manner; on every side, except toward the river, they 
extend miles and miles away? Where are your authorities to support, or even 
to give countenance to your case? I[t what case has it been adjudged that par 
ties owning a large body of lands, situated as these are, in the simple ; 
of nature, should pay damages to an individual on account of their being and 
remaining in such condition? or in what case have they been ordered tot 
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anuisance? If you have no adjudged case, where is your ordinance, 
legislative, or municipal, declaring these lands a nuisance, and ordering 

to drain them and cut down the woods? And if you have no 
case, nor ordinances, your case must fail ; because ‘‘ where there is no 
» there is no sin.” The Attorney General, I take it, would have fared no bet- 


‘ter, had he framed an indictment against the defendants, on the ground of a 


— wrong. 
F Pimnost, therefore, understand, how these defendants can be implicated in the 


~ ‘gay of police, in regard to the lands situated in the second section. 
her, 


in matters of crime and police, the citizen is enjoined to do some particu- 
lar thing, the neglect of which will subject him to an action for damages, or an 
‘jodictment, or both, or else he is enjoined not to do some particular thing. which, 
»if he does do, will subject him to like contingencies. Now, these defendants are 
potin either category. They have not been enjoined to do anything to these 
Jands, or to refrain from doing anything whatsoever, by either State or municipal 
ordinances. Nor have these lands ever been declared a nuisance by any legisla- 
tive or judicial decree—which would certainly be new and extraordinary if it had 
been done—for, as I have heretofore said, a nuisance is something brought about 
by the action of man, and not by the hand of the Creator. The only action taken 
any department of the government in regard to these lands, is contained in 
charter of this Company, by which it alone is authorized to drain them and 
cut down the woods. Therefore, it is clear, that defendants are not in default 
jn any manner ; that there is no law against them, and, therefore, that they can- 
not be made to suffer any penalties or make any reimbursements. 
Ido not deny that the power of government to drain these lands is properly 
under the head of police. In truth, my language upon the subject was, 
that “if there be authority at all existing in government, either State or munici- 
pal, to compel the owners of swamp lands to drain them, and to cut down the 
woods and timber which may be growing on them, it exists under the head of 


Bat this is the first time that the learned counsel, to my knowledge, have 
it upon that ground. We heard nothing of it in the lower court, for the 
rthen of argument consisted in showing what great benefits this Company had 
conferred on the defendants. But it matters little about that—however it sounds 
a little strangely to hear one talk of police regulations, enforced in the way of 
Ities and damages to the parties, and at the same time of great benefits. I 
ve never denied the right of the yovernment to have these lands drained, etc., 
for the public welfare—but what I have denied is, that these few defendants ean 
be compelled to pay the entire cost of it. I have never admitted that these 
defendants could have been compelled to do it; but I admit and contend that, if 
they could have been compelled to do it, it was under the police power of the 
government. But | say the government could not compel the owners to do it, 
or forfeit their property to the public. Such a decree from a government would 
not be legistation, but a species of judicial decree, and without warrant or paral- 
lel in legislation in free governments. The counsel ask, if the owner of a city 
lot, below the level of the city, could not be compelled to fill it up. I grant he 
could; but what similarity is there in the condition of this lot and these lands? 
None whatever. Not near so much as there is between this lot and any planta- 
tion along the coast; for they, are alike in this, that both have been taken out 
of the condition of nature. This lot has no longer its natnral drainage, by means 
of the filling of the surrounding grounds. The city has the right—more, it is 
her daty, to look to the drainage of lots and streets as they are built upon; 
beeause the common welfare is concerned in it. But when has it happened that 
the owner of a lot so situated has been compelled to pay for the filling of it up, 
when done by the employees of the city government, when there was no ordi- 
hance ordering it to be done, and he had no notice to do it ? 
So it is in regard to making and repairing of levees, and building of frame 
houses within certain districts. There must be some law before there can be a 
default or penalty. Ido not deny these great powers of government; and the 


- learned counsel does me injustice in saying that I maintain “the unrestricted 


freedom of every citizen to do with his property just what he may think proper, 
except so far as restrained by the right of eminent domain and the taxing 
power.” 

My language at page 32 is, The owner of property has a right to use it in 
such manner as he pleases, so that he does not violate such police regulations as 
are made for the preservation of good order and neighborhood. 
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But while [ admit these powers, I claim an equal and just exercise of 
Government cannot say to you, fill up your lot, and to me, who have a lot; 
side of it, you may let yours remain—to you, you cannot build a frame hou 
such a place, while it allows me to build one in close proximity to it. Wy 
will probably deny this, yet why should inequality not exist in these matt 
well as in the payment of taxes? 

It appears to me, that the State have taken the remedy in this m 
their own hands, and is in the condition put by Mr. Justice Blackstone, (if) 

ossible to implicate these defendants in this matter under head of Police,» 
r deny), when speaking of remedies, he says: “ Also, if a man hath abat 
removed a nuisance which offended him, (as we may remember it was state 


the first chapter of this book, that the party injured had a right to), in that, -" 


he is entitled to no action. For he had choice of two remedies: either wi 
suit, by abating it himself, by his own mere act and authority, or by suit 
which he om, b 
having made his election of one remedy, he is totally precluded from” 
other.” are 
There is another consideration which is alike fatal to the pretensions of t& 
company. The company says that it was created under the police power 
government, and for police purposes. If it be so, how is it that the gover ; 
could authorize this company to intermeddle with the police affairs of New € 
leans, for the Constitution of 1812, and those which have succeeded it, ti 
iven the choice of police officers and agents to the citizens of New at 
Now if this company was cosen to exercise police functions within the limits¢ 
the city of New Orleans, it may properly be styled an officer of police—{its bel 
a corporation can make no difference, for a corporation is simply a union: 
several persons, empowered by law, to act as one). Thus it will follow that sug 
choice, and authorization on the part of the Legislature, was null and ve 
the acts of said company, under their charter, so far as these defendants are e 
cerned, are of no binding effect whatever; and it wil! not do to say, as in 
language of the learned Judge who gave a dissenting opinion in this cause, thy 
“ the citizens of New Orleans have not been deprived, by these acts, of anyg 
their rights, with regard to the election of public officers thus guaran 
them.” For it cannot be said that the citizens of New Orleans had any 
do in the choosing of this company, in the sense of the Constitution, and it wi 
not vary the position, because the city owns a large portion of the stock, “am 
acquiesces in the constitutionality and binding force of the acts.” The 3 of 
individual citizens, under the Constitution, cannot be impaired by the action 
the city in the premises. 
Again, the charter of the company gives it the exclusive police power, ( 
you choose to call it so), in the premises—the exclusive right to drain the 
and thereby remove the evils complained of—how can these defendants 
charged with neglect in not having done—not only what there was no 
requiring them to do, nor no notice given—but what the government has 
out of their power to do. These defemdants cannot be made to pay 
and penalties under such cireumstances—nor compelled to make reimbu 
to another, for having done, under the authorization of government, what 
by the same instrument, were not permitted to do. Such a thing would bea 
anomaly in the history of the law—and too gross an outrage on the 
sense of mankind to be for a moment tolerated. - 
But you will say—it has been said already—that the work could never hay 
been done by the proprietors—and in this consideration, an apology is souj 
for the high handed usurpations of this charter. Of that, there is no - 
evidence is the other way. For amongst the proprietors in this section, 
Madam Pontalba, who the Counsel say, is a millivnaire, John McDonogh a 
L. Millaudon, either of whom, could have done all the work which has be 
done, without great difficulty, and probably, at less than half the cost. At! 
they would have saved themselves some $29,000 for salaries, and many 
items. But besides thess, there are very many of the defendants of abu 
means, to have paid their quota. So, that this apology will not avail, and 
have made it good, it would have been necessary to have given them the oppor- 
tunity by law and notice, and thus have put them in default. 
The learned Judge, who delivered a dissenting opinion in this case, can seé 
anal in this case, and the case of Fletcher v. Peck, 4 Cranch, under the 
I made—under that clause of the Constitution of the United States, w 
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th recover damages and remove it by the aid of the law; } ki 
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that “no State shall pass any law impairing the obligation of con- aoe at 


not state at any length the facts of the case cited, because, I supposed 

iliar to the Court, I did not state that the lands in question, sold 

by the State of Georgia, had passed from the original grantees, to third 

ga, and that without any notice of fraud, or defect arising therefrom between 

original parties. So, that the parties to the suit, stood before the court in 

to their rights, as if the State had never owned these lands. So, the 

say, if the State can divest the title to these lands, and declare them vested 

g the State, it can do the same thing to other lands. The } of the 

is: “ Their situation was the same, their title was the same, with that of 

other member of the community, who holds lands by regular conveyances 

the original patentee.” 

’ ‘The coort say again, “it is not intended to speak with disrespect of the Legis- 

of Georgia, or of its acts. Far from it. The question is a general ques- 

m, and is treated as one. For although such powerful objections to a Ps apa 

tive grant, as are alleged against this, may not again exist; yet, the principle on 

which alone this rescinding is to be supported, may be applied to every case to 
: 



















































Which it shall be the will of any Legislature to apply it. The principle is this : 
that a Legislature may, by its own act, divest the vested estate of any man what- 
ever, for reasons which shall, by itself, be deemed sufficient.” 

, and in conclusion, the court say, “it is then the unanimous opinion of 
the court, that in this case, the estate passed into the hands of a purchaser for a 
valuable consideration, without notice, the State of Georgia was restrained, either 

] principles, which are common to our free institutions, or by the par- 
provisions of the Constitution of the United States, from passing a law, 
whereby the estate of the plaintiff in the premises so purchased, could be consti- 
tationally and legally improved, and rendered null and void. 

There are two things to which I wish to call the attention of the court in these 

éxtracts—the first is, that the parties in the case cited, and the case before the 

edurt, are in similar position in regard to their titles to their land, and that if the 
t could divest the title in one case, it could do it in another, and vice 

versa, The second is, that the court rest their opinion on the “ general principles 

Which are common to our free institutions,” as well as on “ the j a ow ovi- 

‘ gions of the Constitution of the United States.” So, that if this cause should 

| not come within the proiigns of the Constitution of the United States, techni- 
cally speaking, it will be embraced by the “general principles which are common 

; to our free institutions.” 

Bat you will say that we have not been divested of our lands, or title to them. 

Is not the mortgaging our lands for $80,000, divesting us of our title, or impair- 
ing it; if the mortgage is foreclosed, and the lands sold, will not our title be 

divested ; or if it is not, will it not be because the mortgage is null. Will you 

. 

; 

J 

: 





* that this mortgage is made for our benefit, with the view to the improvement 
these lands, that the government cannot do, nor is it set forth as the motive. 
Will you say that this was done in view of the public good—then you admit the 
fact, and it is this which brings this case again in contact with the case cited. 
The State of Georgia passed the Act to divest the title to the lands in question 
for the publié account. Will it be said that the parpose of this charter was not 
to divest the defendants of the title to their lands; if that were not the Purpose, 
it can make no difference if such may be the result, and the Legislature did not 
know, nor does this honorable court know, but that such may be the result. 
And such being the case, the government cannot make the experiment—it can- 
net make us run the hazard. But suppose, in the operation of thia charter, onl 
| oan. or three-fourths of a should - Sian Ly — be sol 
company, and it shou ing more than enough to satisfy the company, 
hie Sead that alter the case at all. Is not the taking of one dollar’s worth of this 
land a divesting or impairing our title; if it be not, how much will be? 

It is said that “the regularly constituted tribunals of the country, were re- 
quired to protect the proprietor from extortion, as well to enforce the equitable 
of the company to indemnity in case it succeeded in benefiting the pro- 

tors. 





It is true that provision is made in the charter of the company for the courts 

to do certain things for the benefit of the company—first, to have inscribed a 

: in its favor, for such sum as the company might sug to the court, 
: on these lands of defendants. And second, at the monition of the company, to 
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enquire whether the company had completed the proposed work, and then ¢ 
amine their accounts, and see if the money claimed had been expended. It 
not inquire whether the defendants had been benefited in the im 
of their lands or not. The lands are bound for the money that has 
pended, in case they have not been benefited one dollar, as much so aa4 
would be if their value had been increased four-fold by the labors of thes 
pany. But such was the regard manifested in this charter for the rights 
fendants, that they could have no suspensive appeal, but were bound to 
ne are of the lower court. See amended charter, sec. 4. ss 2 
uch is said of the reasonableness of the provisions of the charter; } ad 
power of parties to contract cannot be measured by the equitable terms oft 
contract. If the government had the power to bind our property in its eo 7 
with the company at all, it could make a bad bargain for us, as well as a o@ i 
one, and we should be equally bound by the one as the other. If it could a 483 
the company $30 per month wages for its negroes, it could allow $100, and if a 












could allow 10 per cent. interest on the same, from the end of every m a 
could allow 50 per cent., and the courts could not alter or change the tern 
the courts cannot make contracts, but only inquire what the contract is, Mba 
force its execution. ‘oma f 
Therefore it is that the government in this matter has set in jadgmentiniy 
own case. It has determined the public necessity and benefit in taking our Fe 
and at the same time the proper compensation to be made us—two thingsyas] — 
have before said, no government pretending to be free and limited can do.  Tregd 
from 2 Dallas, 310. sag 
“Where is the security, where the inviolability of property, if the Legi 
by a private act affecting particular persons only, can take land from one 
who acquired it legally, and vest it in another?” The rights of private 
are regulated, protected and governed by general, known and established 
and decided upon by general, known and established tribunals; laws and 
nals not made and created on an instant of exigency; on an urgent e 
to serve a present turn of the interest of a moment. Their operation and inflm 
ence are equal and universal—they press alike on all. Hence security and 
tranquility and peace. One man is not afraid of another, and no man afraid. 
the Legislature. It is infinitely wiser and safer to risk some possible mischief 
than to invest in the Legislature so unnecessary, dangerous and enormous a po 
as that which has been exercised on the present occasion; a power that, aceon 
ing to the full extent of the argument, is boundless and omnipotent. . For the 
Legislature judged of the necessity of the case, and also of the nature and value 
of the equivolent. Such a case of necessity, and judging too of the compenss. — 
tion, can never occur in any nation.” Kid 
“Shame to American leg'slation! That in England, a limited monarchy, where 
there is no written Constitution, where the Parliament is omnipotent, and ean 
mould the Constitution at pleasure, a more sacred regard should have been 
to property than in America, surrounded, as we are, with a blaze of political 
mination, where the Legislatures are limited, where we have ,epublican goverm 
ments, and written Constitutions, by which the protection and enjoyment of pro. 
perty are rendered inviolable.” ea 
At a preceding page of my brief I remarked as follows: There are some things 
which cannot be done without a concert of action among a number of individ 
als, such as the opening of streets and highways, and the draining of swamp 
lands. It would be useless for one proprietor to open a road on his lands if 
was not extended through those of his neighbors. So it would be useless for 
one to attempt to drain his land, when it was surrounded on all sides with other 
lands on the same level. But, owing to the ignorance of some, and the pertina» 
city of others, it is difficult to find any great number of individuals who will unite 
in a concert of action to accomplish any of these objects. To remedy thisythe 
Legislature in most of the States, in regard to roads, and in Massachusetts and 
Cennecticut in regard to swamp lands, have provided by statute that a majority, 
or a majority of two-thirds or three-fourths, shall control the action of the 7& 
maining minority. . To this there can be no objection. It is perfectly in harmony 


+ eal 








with the rights of private property, which will be secure under such a pr ae 
It is leaving private rights to be controlled by those concerned, as much asthe 
necessity of the case permits.” it a 

To this the learned and accomplished Judge, who delivered the dissenting opie 
nion in this case, says: “ But looking at it in the light of principle, it seems t® 
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that the legislation of those States is liable to all the objections, so far as 
ting minority are concerned, that are wu with so much vigor against 
ourown. [fit is tyranny for the Legislature to do this thing, it is tyranny for 
ty of proprietors to do it, under legislative sanction.” 

: - remarks by the learned Judge lead me to believe that I have not been 
understood by him. For, to my judgment, the difference is very broad, and the 
marked and distinct. In the case I put, the majority and minority stand 
the same basis. The majority pay for the draining of their lands as well 
asthe minority, and in the same ratio. They have, therefore, a community of 
; they are, to use a familiar expression, afloat in the same bottom. 
have as much a community of interests, and their rights are as well pro- 

and in a similar way, to those of the stockholders of any banking, or an 
like company, whose members vote according to the stock they hold. 
And I still maintain that this is the proper and legitimate mode of opening 
streets and paving them, etc., the proprietors’ paying the cost of them—but pro- 
tecting the minority by a majority in property of three-fourths; and in cases 
where the proprietors failed to act, and the public interests and necessities were 
ount—s.ch as in opening great avenues through unpeopled districts, and 
draining neighboring low lands—the public at large should pay the entire 


But how is it on the other side? Is there any community of interests be- 
tween this company and these defendants? None. The interest of the com- 
pany is to do as little work for their money as they can, to charge as many 

) wages as they can for their negroes, and to multiply offices for their 
friends, and to give them as high salaries as possible, and for as long a time, 
and, on all, to constantly add the highest interest. 

Is there any community of interests on the part of the government and 
State? Does the State pay anything? Does any one pay anything, of all those 
who made this law to bind us defendants? No one. Is it said we are repre- 
sented in the government? How much are we represented? What part of 
one'representative belongs to us? Not one one-hundredth part. 

So-we stand alone, powerless to help ourselves, against the whole power of 
the State; and the government disposes of our property as though we were 
slaves instead of freemen. On one side, therefore, there is freedom; and on 
the other despotism. One is as Charles the First, gathering taxes under the 
authorization of Parliament; and the other is Charles gathering taxes of his 
own mere will and pleasure. 

[have thus examined, in a loose and very imperfect manner, (for the time al- 
lotted me has not been sufficient to properly digest and condense the argument) 
the various questions which have arisen in this cause, and to answer as best [ 
could the points which have been raised by the learned and distinguished coun- 
sel on behalf of the Draining Company. The case is important on account of 
the large amount of property at stake, but more important far on account of 
the principles involved. 

Questions more grave and serious can hardly be found to occupy the atten- 
tion of the court or commonwealth. In one view of the cause questions arise 
of the power of government over the property of the citizen. Can government 
take the property of the citizen except for a public purpose. Can it take it 
except under the right to tax and the right of eminent domain, except it be for 
crimes and misdemeanors, and in the way of penalties. Can it take it under 
the right of eminent domain without making compensation. Can it determine 
the necessity of taking it, and at the same time determine the amount of com- 
pensation that shall be given for it. Can it vary the nature and character of 
the compensation from the common, known and legitimate standard measure 
of the value of property—to wit, money. And under the right to tax, can the 
government place the whole burthen of the commonwealth upon one or certain 
citizens—on property belonging to them—to the exemption of the same kind 
of property in the hands of other citizens. Or can it lay the entire burthen of 
taxation on one part of the State, city or parish. In one word, was the govern- 
ment of Louisiana possessed of absolute and despotic power over the property 
of the citizen, under the Constitution of 1812, and the Constitution of the 
United States. 

In another view—looking at it as a question of police—questions arise, can 
the government make a citizen pay damages or penalties where he has violated 
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Dratme%. no law or ordinance, either by doing, or neglecting to do, anythi , 
or can he be made to reimburse another for Seslan done that oa things hic 
there was no law requiring him to do—but, on the contrary, the only law 
in regard to the subject matter prohibited him from doing it. ba, 
These questions stand like armed men in the way of the decision of fia _ 
cause, and judgment cannot be attained to, without first disposing of ; 
all of them. “3 
If, in the decision of this cause, the government shall be confirmed in h 
great and transcendant powers claimed for it over private property, citi 
fear and distrust each other, and fear and distrust their government, 
the way will be open to the intriguing, the avaricious and unscrupul 
accomplishing of their purposes, through municipal ordinances and legi 
grants and charters. On the other hand, if the decision shall be against 
eee citizens will have faith in each other and faith in their gov 
— a — ~ each ee — en iterests of all... 
close this already too extended argument reading a passage from Ohi 
Justice Marshall, B71: “ . a ba 
““We cannot resist the conclusion that it would be a violation of the 
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tenure and spirit of the Constitution for the Legislature to attempt to 
any citizen of his property, without previously providing compensatio: 
for. And whenever such Acts are passed, we believe it to be the duty of the 
judiciary to disregard-them and consider them as nullities. We cannot perceive 
any reason which shall compel the judiciary to obey a legislative Act, at war 
with the tenor of the Constitution, and the fundamental principles for the 
servation of which the government was instituted, that would not apply 
equal force to produce obedience to a legislative Act, directly opposed to any 
one of the positive inhibitions of the Constitution. We grant the represents: 
tives of the people are the shepherds of the flock; but they are not exel 
such, although vested with great and extensive powers. If, through inadver 
tence or design, they should endeavor to sacrifice any one or more as vi 

it cannot be done, so long as the judiciary remain virtuous, intelligent and ind& 
pendent. Both departments must concur to work iniquity before the 
can be made to mourn, and in bitterness to curse their government.” 


eeed7des 


x 
Merrick, C.J. (Bucnanay, J., dissenting.) The application of a few well 
known elementary principles ought, we think, to decide the principal question 
involved in this controversy. aij 
The supreme authority in every state must have the power to provide for the 
general welfare of the inhabitants of such State. One of the main inducements 
for an organized society is the ability with which the collective power of the . 
whole can be exerted on enterprizes beyond the individual capacity of its citi- 
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zens. , 
By the common consent, it is the duty of the government to protect its soil 
from invasion. It is obliged to administer justice ; to protect the inhabitants, 
as far as possible, from great calamities, such as the overflow of rivers, or the 
sea, or from famine; to provide for the general health by regulations to prevent 
the introduction and spread of plagues and contagious diseases, and to drain 
insalubrious marshes in the neighborhood of great cities, and to abate nuis- 
ances. In fine, it has the power, among other things, to adopt all laws and. 
regulations calculated to advance the safety and prosperity of the people, 
whether it concerns its defence, its health, its commerce, its internal quiet 
and police. ail 
The power which the State possesses is not wholly confided to the sla- 
ture. A part of this power, guarded by the Constitution, sleeps in the = 
the people, from whence it can be called into activity only by a convention ~ 
called by themselves. In all other respects the power of the legislative depart 
thent of the government is supreme. Its only restriction is the Constitution, 
The Legislature, therefore, had the power to create the New Orleans Drait;, 
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; , and to confer on it the powers specified in the charter, unless —— 

restricted ‘es the Constitution. a 
” If the Legislature had the power to drain the swamp in the rear of the city, 
direetly or by its own agents, it had the power todo it through the intervention 
of accompany created for that purpose. 

But it is contended that the Constitution does restrict the legislative power 
in the very matter before us, and that the Articles of the Constitutions of 1845 
and 1852, recited below, have the effect of abrogating the charter of the New 
Orleans Draining Company. The first, Art. 105 of the Constitution of 1852 
and 109 of the Constitution of 1845, is in these words: 

“No ex post facto law, nor any law impairing the obligation of contracts, 
shall be passed, nor vested rights be divested, unless for purposes of public 
utility and for adequate compensation previously made.” 

Art. 123 of Constitution of 1852 and Art. 127 of Constitution of 1845, reads 
as follows : 

“Taxation shall be equal and uniform throughout the State. All property 
on which taxes may be levied in this State shall be taxed in proportion to its 
value, to be ascertained as directed by law. No one species of property shall 
be taxed higher than another species of property of equal value, on which 
taxes shall be levied. The Legislature shall have power to levy an income 
tax, and to tax all persons pursuing any occupation, trade or profession.” 

And Article 124 is in these words: 

“The citizens of the city of New Orleans shall have the right of appointing 
the several public officers necessary for the administration of the police of said 
city, pursuant to the mode of elections which shall be prescribed by the Legis- 
lature; provided that the Mayor and Recorders, Aldermen and Assistant Alder- 
men, shall be commissioned by the Governor as Justices of Peace, and the Le- 
gislature may vest in them such criminal jurisdiction as may be necessary for 
the punishment of minor crimes and offences as the police and good order may 
require.” 

Let us consider the questions arising under these Articles. We will com- 
mence with the last Article. 

If the draining of marshes or swamps was a matter of police, within the 
meaning and provisions of the Article 124 of the Constitution, there would be 
great force in the objection, for the power conferred upon the Draining Com- 
pany is certainly more easily classed under the power of police than taxation, 
but it is not, we think, necessarily classed with either. 

But whether referrible to that class of powers or not, we do not think it was 
embraced by the Article 124 of the Constitution, which was adopted for the 
purpose of guaranteeing to the city of New Orleans a form of city government 
and the election of its principal officers, and was not intended to direct the 
manner in which contractors for works of public improvement should be elected, 
nor to abrogate contracts already made. The language of the Article does not 
bear the broad construction contended for: it is only the “right of appointing 
the several public officers necessary for the administration of the police of said 
city.” The kind of officers intended is shown by the proviso. The incorporated 
company taking a contract for the draining of a swamp cannot be called a pub- 
lic officer necessary for the administration of the police of said city. 

We conclude, therefore, that Article 124 of the Constitution, independent of 
the rights reserved in the schedule, is not in conflict with the powers conferred 
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upon the Draining Company, and if the charter of the company has been: 
gated, it is by one of the other Articles specified. We will consider Art. 
Constitution of 1852, and Art. 127 of the Constitution of 1845. 
If the Act incorporating the Draining Company is unconstitutional. 
Article 1238, it is because the Act allows the company to assess upon 
perty of each person benefited by the draining of the section, his or 
portion of the cost of such work, and therefore it is the taxing of the 
of those persons in the immediate vicinity of the work higher than oth 
There are many burdens which are imposed by the State upon its ¢ 
which are of necessity unequal, and whieh cannot be classed under the t 
taxes. ‘ag? ie 
Of this kind is the service which the able-bodied man is obliged torende, 
the State, when he is summoned from his employments to attend military mag 
ters and drills, or when he is drafted to bear arms in defence of his country, and 
even labor on fortifications. It cannot be pretended that the small amountgf 


pay which is given while in actual service is an adequate compensation tothe 


business man and artizan who have perhaps left lucrative employments ia order 
to serve the country. k 

In the country parishes the roads are worked by the able-bodied men, The 
poor man, who is compelled to work for his daily bread, is obliged to labor upon 
the road, while his rich old neighbor, whose wealth does not happen to consist 
in men-servants, is exempt from any contribution whatever. In one neighbor 
hood the labor upon the roads may occupy but two or three days in the year; 
in another, those subject to road duty may be compelled to labor ten or twelve 
days. With reference to the State at large there is no equality in this, |. 

Take, for example, the levees on.our rivers and bayous. The common we 
fare requires that each proprietor should keep up the levee in front of his own 
plantation. The government, from which title to real estate under the theory 
of our laws, emanates, and by which each person who acquires it is guaranteed 
in the possession of his land, whether he is capable of actually occupying itor 
not, has the right to impose this condition upon every possessor of land. This, 
we presume, no one will question. But this service required from the ftont 
proprietors is often exceedingly onerous and unequal. One proprietor, whege 
lands are favorably situated, may be obliged to make his levee only of moderate 
height, and at a cost only of a few hundred dollars, while his neighbor, who 
possesses less land than he, may be obliged to expend several thousands. 
This is unequal, yet but few would pretend that it was unconstitutional, and 
we can see no injustice in the State when it says to each front proprietor: 
“You shall not be permitted to hold these lands unless you conform to the 
regulations which I prescribe, and on which the safety of others, as wellas 
your own, depends.” 


estimate of the cost of the work on each plantation, and compel the owner to 
pay it to such officer to pay for the work to be done? We think'not. 
would be but interposing another agent to accomplish the same thing wh 
now done directly by the owner. 

Other examples of the unequal impositions of the burdens of the g 


ment might be given, such as the grading of streets in cities, the paving of side 


walks, and the like, and the service of jurors, etc. Enough examples 


Ce ee 


, "1g J ; 
Now, would it be unconstitutional if the Legislature, instead of compelling | 
each proprietor to build the levee, should appoint some officer to make an exact 4 
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of this opinion was prepared. 


. bent given to show that it could not have been the intention of the people in Deyremms Oo, 
_ @nvéntion to equalize these sort of burdens by Art. 123 of the Constitution. 


What was intended to be remedied by this Article will be apparent by secing 


| how'the taxes were levied for the support of the government at the time the 


Gonstitution of 1845 was adopted. 
Acertain sum was raised on lands, and this was arbitrarily apportioned by 
the Legislature among the different parishes. 

Slaves were taxed one dollar each, whether worthless or valuable, old or 


ol and horned cattle were taxed so much per head. The billiard-table 
paid fifty dollars tax. 

' Atax of ten dollars (afterwards reduced to five) was levied on every four- 
wheel carriage. The costly carriage paid no more than the most plain and un- 
pretending vehicle. It was to correct these evils in collecting the revenues for 
the purpose of the government that the Article was introduced into the Consti- 
tution, and it ought not to be extended to cases not within the mind of the law- 
giver when it was framed. 

Assuming that the Legislature had the power to cause the swamps to be 
drained, we find nothing unconstitutional in the manner in which the cost of 
the work is to be reimbursed. It was within the power of the Legislature to 
require, if possible, the proprietors themselves of these marshy lands to drain 
them. It had the power also, for sufficient causes, of which the Legislature 
alone was the judge, to cause the work to be done and charged to the proprie- 
tors, respectively, and all this was not the levying of a tax in the sense of that 
word, as used in the Constitution. The money was not intended to go into 
the treasury and become subject to the rules by which alone it could be appro- 
priated annually. 

Having satisfied ourselves that the Constitution has not abrogated the 
charter of the Draining Company so far as it refers to the manner of assessing - 
the cost of the work, we come now to consider how far it is affected by Art. 
105 of the Constitution. 

We have not understood from counsel that there are any cases in which the 

property has not been so far benefited by the work done, as to be increased in 
value more than the cost of the work assessed. Were not this the case, the 
property of each proprietor, to the extent of the difference between the 
increased value and the cost of the work assessed to him would be taken for 
a purpose of public utility without adequate compensation previously made, 
and consequently there would be a violation of the provisions of Article 105 
of the Constitution. 
’ There can be no question that the purposes and objects recited in the pre- 
amble of the Act of 1835, (see page 67) were clearly of such public utility as 
would justify the Legislature, if need be, to appropriate the land for the public 
benefit. And had any of the proprietors chosen to abandon their lots to the 
company, we would have directed an estimate of the value of these lots before 
they were drained, and this amount to be paid to the proprietor and the residue 
awarded the Draining Company to whom the lots were so abandoned. 

But as no such complaint is made to us, we have no sufficient showing before 
Us from which to infer that the property of any one of these proprietors will 
be taken for the public use without an adequate compensation. 

See case of Yeatmen v. Crandell, 11 An., decided since the preceding portion 








Se Having thus disposed of the main difficulty, let us proceed now tot 
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sideration of the other questions presented by the parties on the 
this case. 

Ist. It is objected “That if the company can recover at all, it cannot r 
more than the estimated cost, to-wit: $80,000; for that is the only 
upon the property in the second section. If it bes expended more, it hag 
so without giving notice to the proprietors and the public, such as the ¢ 


contemplated, and as a consequence must suffer the loss.” t 


An examination of the statute does not bear out the construction head 
tended for. It is true that the estimate of the probable cost of the waa 


required to be made previous to the commencement of the proceedingaia: 


obtain the decree subjecting the property to the first mortgage and pri 

favor of the Draining Company, but this estimate formed no part of the 
itself. It stood in the same relation to the decree that the plan and 

of the probable duration of the work did. Even the plan was not requit 

be recorded in the registry of mortgages; a copy was required to be 

only with the Recorder for his information ; doubtless to facilitate bim in 
making a certificate of mortgages. 

It will appear by the eighteenth section of the Act of 1835 and the first 
section of the Act of 1839, amendatory thereof, that the intention of the Leg, 
islature was to give the Draining Company a superior mortgage and privilege, 
upon the lands drained for the whole cost of the draining of the section, . 

By the first section of the Act of 1839 the Court were to decree “ That each 
portion of the property situated within the said limits, is subject to » dim 
mortgage and privilege in favor of said Draining Company for such amount ag 
may be assessed on it for its proportion of the whole cost of the draining of 
the said section.” nds 

By the same section it was made the duty of the Recorder of Mortgages, 
~ whenever required to deliver a certificate of mortgages of any property em 
braced within the said section, ‘‘ to mention therein that said property is subject 
to a privilege and first mortgage in favor of said Draining Company, for such 
a sum of money as will hereafter be assessed on said property for the draining, 
thereof.” 

The same section of the Act continues, “‘The said privilege and first neti 
gage shall take precedence over all mortgages whatsoever, whether conventional, 
tacit, legal, or judicial, and shall attach to said property until the amount 
which will be assessed on it, and the notes which may be given for said’ 
amount, as provided in the 5th, 6th, 7th and 8th sections of this Act, shall 
have been paid in full.” se 

The law does not require the estimate to be recorded in the office of the Reg- 
ister of Mortgages, and if it did, in reference to these provisions of law; we 


should be compelled to hold that it could have no more effect upon the privilege 


created in favor of the Draining Company, than the recording of the tutors 
bond has on the extent of the tacit mortgage in favor of the minor. The 
statute did not require the decree to be recorded in the name of each proprie= 
tor in order to give it validity asa mortgage. The section to be drained was’ 


described, and the plan furnished the Recorder, with the subdivisions and) — 
names of the proprietors, as far as practicable. The statute was permissive to’ | 


the Draining Company to record the decree against each, not imperative. 
This view of the case disposes of the obligations of such opponents as have 
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es pecome third possessors of the property during the progress of the work. beep 2 
; are purchasers with notice. 

94. But it is objected that the decree could not bind the holders of property 
jn the section to be drained, because a notice published in the newspapers was 
fot a Rotice tothe proprietors. It is in the power of the Legislature to deter- 
jnine in what manner parties may be brought into court, and we have recently 
decided in regard to the city taxes, that a decree rendered upon such notice is 
ly See The City v. Cordeviolle & Lacroiz, 10th An., p. 782. 
al gd. It is further contended that the estimate made was not in conformity 
ag with the charter ; that it was not intended as an estimate of the cost of a com- 
to plete drainage, and, therefore, the company cannot recover. This objection is 
in inconsistent with the objection that the estimate was binding on the company, 
and that they cannot recover beyond it. But if it were irregular, as alleged, 
nt the irregularity has been cured by a judgment of a competent tribunal, which 
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has not only become final, but has been acquiesced in by these parties who 
pave daily seen the work upon their land in progress, and who have made no 
objection or remonstrance. 

4th. The next point is, “That the company cannot recover for any work or 
labor done or money expended on said Section No. 2, after the 1st of January, 
1849, for then, according to their own showing, (by their own engineer) the 
draining of the section was completed, and ought to have been, according to 
the intent and meaning of the charter, turned over into the hands of the city.” 

The Judge of the lower court, after a careful examination of the testimony, 
eame to the conclusion that the work ought to have been delivered to the city 
by the 10th of May, 1849, and ordered all charges after that date, whether 
oecasioned by the crevasse or attributable to the remaining in possession after 
uj that day, such as charges for salaries, office hire, expenses for running the 


7 engines, &c., to be stricken from the account. The amount of these rejected 
y charges, with two items withdrawn by the company, is $58,800 45. 

; The principle on which this large sum has been rejected is that the Act of 
’ 1889 required the Draining Company to proceed to the draining of the section 
1 with all possible expedition ; that by the 10th of May, 1849, the work might 


have been completed and delivered to the city; that had it been so delivered, 
1 the loss occassioned by the crevasse would have fallen upon the city and not 
) upon the Draining Company, and consequently the property holders. 
It is by no means clear that the failure to deliver at that time, has not bene- 
! fited the property holders by the more perfect condition in which the works 
were subsequently delivered, and that the facilities possessed by the Draining 
Company, during that time, to re-open the canals, did not contribute to an 
earlier possession of their property than would have been the case if this 
heavy labor had fallen upon the city. 
Still the testimony gives rise to so much doubt that we do not feel authorized 
to disturb the judgment of the District Court in this respect. 
5th. But whatever may be our views as to the rejection of the foregoing 
items, we think the District Judge erred in refusing, on the same grounds, to 
the Draining Company, interest on the sums of money expended by them 
fee previous to the 10th of May, 1849, during the period which intervened between 
’ that date and the surrendering of the section to the city on the 20th of Jan- 
uary, 1851. 
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. The statute gives the Draining Company interest on the money ¢; 
and we know no principle upon which we can interfere with a right 
statute on a subject entirely under the control of the Legislature. 

The judgment must therefore be so amended, as to allow the 
pany interest at the rate of ten per cent. per annum, on $191,504" 
May 10, 1849, to January 20, 1851, to wit, $32,449 82. 

6. It is further objected, that if the company was delayed and hind 
the prosecution of the work by want of means, that they cannot 
any more than the work would have cost, if the company had ample 
and good credit, and had pushed forward the work in an expeditic 
ner. 

We do not discover such delay in the operations of the company, ag 
title the property holders to any further deduction, and it is by no mean 
tain that the gradual manner in which the work was actually accomp . 
was not less expensive than it would have been had a larger force and mom _ 
expensive means been used at the commencement, and before the soil hi 
quired firmness by the joint action of the atmosphere and drainage, 

7th. It is further objected, that section number two has never been ¢ 
pletely isolated, and that it receives the drainage of all that portion ¢ 
city of New Orleans between St. Peter and Julia streets. 

It could not have been in the contemplation of the Legislature to 
the company to isolate the section from that portion of the city 
draining on these inferior lands, which owed such servitude to the 
portions of the city. On the contrary, the object was to drain the | 
section, notwithstanding such additional labor imposed upon the com 
throwing off the water falling upon a larger area. 

8th. In regard to the rejection of the items of expense for the cutting act 
wood and timber standing upon this section, we think there is no error in” 
part of the decree of the District Court. It was made the duty of the Drip 
ing Company to charge the expense of cutting, removing, and selling the'tim 
ber to the proprietors of the “wooded land,” and to credit them with tik 
proceeds. Not having done so, the Draining Company cannot recover the Git 
of cutting the wood as a general charge against all the proprietors. 2 

9th. The appellees further object, that the charge of interest up to the tittle 
of closing the general account and then charging of interest upon all the’ pee 
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is interest upon interest, which is prohibited by law. 4 
The anatocism results from the manner in which the company are ail . 
to keep their accounts. By the second section of the Act of 1839, they < 

directed to open an account with the sectien of the swamp to be d 


and charge it with all the expenses incurred for the draining thereof, andit 
further provides that on every charge in said account, interest shall be ea 
lated at the rate of ten per cent. per annum from the time it is made. he: 
The third section provides, that as soon as the draining of the <4 
completed, the company shall make out a general account. aie 


The fifth section of the Act provides, that the amount due upon each pro 
perty for the draining thereof, as settled by the confirmed tableau, shall be ~ 
payable in cash, with ten per cent. interest from the day in which the afore 
said account of the Draining Company shall have been closed. “e- 

We think these provisions fully justify the manner in which reese , 
been charged. 
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& In regard to the mode in which the assessment has been made, it is Lr Wy 
sal re leaves great discretion in the appraisers, as respects the prin- 


. = upon which their assessment is to be made. But this want of specific 
K to these officers, does not render their acts void, or deprive the courts 
of power to approve such as they may think equitable and just. There is 
nothing in this record which satisfies us that the District Judge has adopted 
erroneous basis upon which the assessment is directed to be made. We 
‘think it is supported by the testimony, or at least we have no data before us 
we by which we could change it in one particular, with certainty that we were 
not doing a greater injustice to another class of the proprietors. a 
Whilst we feel the almost impossibility of doing exact justice among so % 
ms many persons with conflicting interests, we are satisfied that whether we adopt 
Bae the area or value of the lots, as the plan upon which the assessment is to be 
made, it will approximate the right so nearly, that less injustice and injary 
will be done by adopting either, than by sending this case back for prolonged 
litigation and further proof upon this question. 
‘The principal that it cost as much to drain one foot of land of little value as 
it did to drain an equal area of land more valuable, and that both were alike 
benefited, prevailed as to all the lands below the ordinary level of high water, 
in the lower court. This seems to be recognized by the third section of the 
Act of 1839, which directed the appraisers in making the distribution, to take 
into consideration principally “ the extent of the individual properties.” 
_ The large portion of the expenses which, by this view, is thrown upon the 
city for the streets, meets in some measure that equity which has been urged 
upon our consideration, that as this work has been undertaken for the public 
good, the public ought to bear the charge of it, notwithstanding the benefit to 
the owners of the soil. 
It is therefore ordered, that the judgment of the Supreme Court heretofore 
rendered in this cause, be set aside and annulled. And it is now ordered, ad- 
judged and decreed, that the judgment of the court below be avoided and re- 
versed; and proceeding to pronounce such judgment as should have been 
rendered by the lower court, it is ordered, adjudged, and decreed, that the 
amended account D, filed on the 24th of February, 1854, be amended by 
adding thereto, as a credit to said New Orleans Draining Company, the 
sum of $32,449 32, on the interest account, and that said account thus 
amended, be homologated. And it is further ordered, adjudged and decreed, 
that the tableau marked A and B, filed on said 24th day of February, 1854, be 
also homologated, and the objection to said account D, and tableau A and B 
be overruled. And it is further ordered, adjudged and decreed, that there be 
judgment in favor of said New Orleans Draining Company, for the sum of 
$259,957 32, with ten per cent. interest per annum thereon, from the 10th day 
of January, 1851, until final payment, and that said New Orleans Draining 
Company recover said sum and interest by an assessment of four mills and 
16,597-100,000ths of a mill, together with ten per cent. interest thereon, from 
lst of January, 1851, on each superficial square foot of ground English mea- 
Fy sure, shown upon the plan book on file, excluding therefrom the portions of 
aA ground exempted from contribution, shown by said schedule A and B, and 
E rating three superficial feet of high land as equivalent to one foot for the pur- 
pose of contribution, and that the payment of said contribution in principal 
and interest, be secured by a first mortgage and privilege upon the lands upon 
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Co. . . . 
f= eon - which the same are assessed. It is further ordered, adjudged and 


that the appellees pay the costs of the appeal. 









Sporrorp, J. [concur in the decree. For my views upon the constit tic 
questions, I refer to the dissenting opinion which I gave upon the 
hearing of this cause. 


Bucnanay, J., dissenting. I still adhere to the opinion, read in May 
that of the majority of the court, in this case. 





The court, as then constituted, held, that the forced contribution ig we 
upon the lands lying in the rear of the city of New Orleans, but within | 
nicipal limits, and within the limits of the operations of the Draining Compa | 
according to the Act of 20th March, 1839, and the Act of 19th March, ¥ to 


the purpose of defraying the expenses of the operations of said Draining Cg b.- 
pany, with interest, and various other charges in said Acts specified, was a 
tion of the 128d Article of the Constitution, inasmuch as the drainage ‘ 
swamps in the rear of New Orleans is a work tending to the salubrity and/bens 
fit of the whole city of New Orleans, and is declared by the preamble to thea — 
Acts of the Legislature to have been undertaken with that view. Further fells 
tion has confirmed me in the correctness of the opinion thus expressed, | 9) 
I will add that it appears to me no less clear, that the power conferred 
Act of 1839, upon the Draining Company, of assessing upon a portion 
lands embraced within the municipal limits of the city of New Orleans, a 
bution for the reimbursement of expenses incurred for drainage, with 
including the amount of contracts paid therefor, machinery, damages paid, 
of the company’s slaves at thirty dollars per month each, and salaries of 
cers,—is, in fact, a power of taxation, which it is unconstitutional for the Legis. 
lature to delegate to a joint : stock company, and is inconsistent with the taxing 
power vested in the municipal corporation by the various Acts ee 
city of New Orleans, which are not repealed. ey 
The inscription, by anticipation, of a mortgage and privilege for an undefined 
amount, in favor of the Draining Company, against each and every proprietot of 
land embraced within the company’s operations, strikes me as amounting @a 
divestiture of vested rights, because it must render all property thus sitadled 
unsaleable, in the interval which elapses between the inscription of the deetee 
creating the mortgage and privilege before the work is undertaken, and the he 
mologation of the assessment and tableau of contribution after the works 
completed. i 
The superiority which is given by the Act of 1839 to the mortgage and priv- 
lege of the Draining Company on the lands embraced in their operations, over 
all mortgages whatsoever, whether conventional, legal or judicial, is a provision 
divesting vested rights and impairing the obligation of contracts. va. 
But this unconstitutional feature of the law, and the one immediately pre 
ceding, will be, perhaps, more properly examinable, when the consequences @! — 
the exorbitant privileges conferred upon the Draining Company shall be ; 
oped in their application to individual cases. 
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¥en 
Justintan F. Davis v. Coartes Oaxrorp. 


Answers by garnishees, which are manifestly evasive, ought not to be amended—such a practice 
might lead to frivolous delays. But where an answer is really responsive to the question, though 
bgemight be more comprehensive, it is within the discretion of the court to allow the garnishee to 
more fully, in cases where the questions propounded admit of a truthful, but at the same 
“qme of an unsatisfactory answer. 
vit 





-{ PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Smiley & Perrin, for plaintiff and appellant. Bonford & Finney, for 
defendant. Durant & Hornor, for garnishee. 

‘Lga, J. In this case, a judgment creditor secks to recover from a garnishee 
the amount due to him by his judgment debtor, on the ground that the gar- 
nishee, in whose hands a seizure under execution had been made, has made no 
direct, good, or sufficient answers to the interrogatories propounded to him un- 
der the process of garnishment. The whole issue between the parties has re- 
ference to the sufficiency of the answer to the first interrogatory propounded 
to the garnishee. 

To the question “‘ What property, goods, rights, credits, chattels and effects 
have you in your possession or under your control, belonging to the said de- 
fendant, at the service hereof, and to the time of filing your answer? Was 
not the value thereof sufficient to satisfy the said judgment, interests and 
eosts? Give the particular kind and value of such property, effects, &c.”—the 
answer is: ‘“‘ He says there is in their office a small lot of furniture consisting 
of a cotton-table, chairs, &c., the value of which does not exceed fifteen dollars, 
which is the private property of the defendant Charles Oakford, but which 
are in use in their business.” 
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the garnishee might have made to the questions such as they are. 

The garnishee might have added that the property designated in the answer 
was all that he had in any manner under his control. Such a designation, 
however, may have been intended, and in the case at bar (as appears from other 
proceedings) no doubt was intended, to be a complete and truthful answer to 
the interrogatory propounded. We are not prepared to say that when ques- 
tion and answer are taken together, the answer is of that evasive character 
which would justify a judgment pro confesso. Answers which are manifestly 
evasive ought not to be amended, such a practice might lead to frivolous de- 

_ lays in the administration of justice ; but where an answer is really respon- 
sive to the question, even though it might be more comprehensive, we think it 
is within the discretion of a District Judge to allow a garnishee to answer more 

- fully, in cases where the questions propounded admit of a truthful, but at the 

bal same time, of an unsatisfactory answer; and we are not prepared to say that 

es the action of the court in this case exceeded the limits of a sound and reason- 
able discretion. 

Judgment affirmed. 


“ 
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Narsan R. Srratron v. Lusins F. Rogers. 


If the heirs of full age, the estate being solvent, and no separation of goods applied for, 
accepted the succession, purely and simply as to release its debts, the subrequent 
an administrator cannot revive them. 

Parol evidence is inadmissible to explain a patent ambiguity in a marriage contract. 

If the intention of the parties to a marriage contract cannot be discovered by the 
interpretation, the contract must be declared void for uncertainty. 

The meaning of Article 1738 of the Code is this: if the donor has made a donation to his 4 file 
ply of future property, and he survives her, the donation will fail, although theré was 
the marriage. : 

Construction of a marriage contract. 

Code, 1728, 1730, 1737. 


PPEAL from the Second District Court of New Orleans, Morgan, J) 
Magne, for plaintiff. Durant & Hornor, for defendant and app 

Merrick, ©. J. On the fourth day of May, 1853, the defendant being she 
to marry Miss Emma Ann Shaw, entered into a marriage contract 
which contained the following provisions, viz : 

“ Art. 1. The said Mr. Rogers hereby declares that, after his debts) 
obligations, of whatever kind, are paid, he is worth, free of the world, ™ 
than the sum of $10,000, and that having neither ascendant, or desc 
relatives, he, hereby, as a marriage present, gives to the said Miss E 
Shaw, his future spouse, the sum of ten thousand dollars cash ; which said 
money the said future husband to the said future wife has, in cash, and 
presence of the undersigned notary and witnesses, well and truly paid, the 
thereof is hereby acknowledged, and full discharge and acquittance th 
granted. And it is hereby declared and understood, that this donation is m 


inter vivos, gratuitous and irrevocable, and that in case of the decease of | e 


said Mr. Rogers before his said future wife, without issue from the said 
riage, that the said act of donation shall be a first lien and privilege 
property and effects belonging to the said Mr. Rogers, and shall be 

out of the property of his succession, Art. 2. This donation shall not act 


bar to the claim which, in case of his death before the said future wife, sh < 


may have on his estate and succession for the one half of the acquets” 


gains that may accrue during their married life.” ‘a, a 


The parties were married on the twelfth day of May, 1853, and lived 


until the 20th day of February, 1855, when the wife died, without issue ome ] 
viving her. ' 


The mother anda major brother of the deceased promptly released thed 
dant from any obligation arising from the act of donation. 

The plaintiff, a brother-in-law, caused himself to be appointed admini 
of the succession of the deceased Mrs. Rogers, and has brought the pre 
tion in that capacity, to recover of the defendant the ten thousand 
donated by the marriage contract to Mrs. Rogers by her intended husband ji 
being alleged in the plaintiff’s petition, “that the ten thousand dollars 
actually paid to her in cash, and then by her replaced in his hands and 
sion as her own (his wife’s) property, and for which he acknowledged 1 


liable, as will more fully sopue by « duly authenticated copy annexed to of 


filed with the present petition.” 


a oa 

2 m« roe 
ACh <k. Oee 
5 ¥ pene 
ean * va 


ee 
_ 


SE 28 


— 


Bete 


SQeo B8Fee5 


al 
‘sal 
pr 
thi 
pu 
Tes 
en 


eereveewe sg 


>  BctePrPwzaer = 













NEW ORLEANS, MAY, 1856. , 


2 ; _ The defendant contends that neither he, nor his wife, knew the legal effect 
of the instrument they signed, and that the instrument was fictitious, that no 
money was paid, and that the sole object of the act was to secure to his said 
wife ten thousand dollars as a first privilege in the event she survived him. 

The estate of Mrs. Rogers was solvent, and we discover no reason why the 
‘heirs of full age could not release their proportion of a supposed debt due to 
“Yhe succession. A subsequent administrator can only receive the succession in 

the legal condition in which he finds it; and if the heirs of full age, the estate 
‘being solvent and no separation of goods applied for, have so far accepted the 
succession, purely and simply as to release its debts, we do not know how the 
“subsequent appointment of an administrator can revive them. 

The plaintiff having successfully excluded all testimony explanatory of the 

intention of the parties to the marriage contract, that instrument must be con- 
sidered as it stands, connected only with the fact that the parties were married, 
and that having lived together, subsequently the wife died. The case cannot 
be strengthened by the allegations in defendant’s answer, unless they are all y 
taken together, and then it would be of no advantage to plaintiff’s case. . 
«It must be admitted that the instrument sued upon is somewhat ambiguous, 
but that ambiguity is patent and does not justify the introduction of parol 
\proof to explain it. It is the duty of the court to construe the instrument as 
a whole, ascertain the intent of the parties, and if possible, give effect to the 
3 game; bat if such intent cannot be discovered by the ordinary rules of inter- 
, pretation, the instrument is to be declared void for uncertainty. Speaking of 
¢ this kind of contract, Troplong says: “ Nul ne demande plus de certitude, de 
7 publicité et de solennité : i] n’est pas seulement une régle pour les deux famil- 
les qui s’unissent et pour la famille nouvelle qui va sortir de cette union ; il est 
encore une loi pour les tiers et la base du crédit des futurs époux.” 

The instrument before us can have but one meaning. To ascertain that, let 
us consider first the construction placed upon it by the plaintiff. He contends 
that the instrument was the donation of ten thousand dollars present property, 
which the donor then had in his possession. And he deduces from it this im- 
portant consequence, viz: that such a donation shall not be deemed to be on 
condition of survivorship, unless the same be expressly mentioned. C. C., 1787. 
Now if this be assumed as the fact, the same instrument shows that this sum 
of:ten thousand dollars was actually paid in cash to Miss Shaw eight days be- 
fore the marriage, which receipt was duly acknowledged and full discharge and 
aequittance therefor given. Here then, according to the plaintiff’s rule of in- 
terpretation, is a donation—dut it is paid and accomplished. 

In order therefore to recover, it is essential that the plaintiff should show 
that Miss Shaw, who had received and acquitted the ten thousand dollars paid 
her by her intended husband, delivered to him, in the interval of the eight days 
ce orafter the marriage, the like sum of money. There is no proof to this effect. 
We have the contract, the marriage of the parties, and the death of the wife 
from which to infer this essential fact. They are clearly insufficient, and plain- 
| tiff’s action fails according to his own interpretation. 
re “But let us look at the whole instrument and see if it is not susceptible of 
another meaning, and if that other meaning is not the true one. 

We find the two clauses just adverted to, extinguish each other. By the 
‘one payment is promised : by the other it is acknowledged to have been made. 
But there is a third clause which looks to the future and gives tone and charac- 
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SUPREME COURT OF LOUISIANA, 4 3 
& 
ter to the whole instrument. It is in these words: “ And it is furtherdech 
and understood, that this donation is made inter vivos, gratuitous and ir 
cable, and that in the case of the decease of the said Mr. Rogers b 
said future wife, without issue from their said marriage, that the said 
donation shall be a first lien and privilege on the property and effects 
ing to said Mr. Rogers, and shall be first paid out of the property of 
cession.” 

The second article of the marriage contract also provides: i, 

“That that this donation shall not act as a bar to the claims which, ina 
of his death before her, the said future bride may have on his estate or 
sion, for the one-half of the acquets and gains that may accrue during 
married life.” 

The intent of the whole instrument we think was to secure to Mrs, at 
at the death of her husband, out of his succession if she survived him, ten 
thousand dollars. It was not intended to take from his employment or means” 
of living, the amount of money mentioned in the act, and the language used 
in the two first clauses of the Act which mutually cancel each other, Tuust be 
considered as a mere form with which the parties chose to clothe their contrack — 
If any bank check was used, the money was not intended to be drawn from 
bank, but such check to be immediately returned. The payment and receipt 
were not intended to be real, for the same sum was finally secured to the futur 
wife at the death of the husband out of his succession, notwithstanding such 
payment and acknowledgment. The life of the instrument is in the elaugs 
looking to the future and securing to the intended wife at the decease of/her 
future husband the sums of money promised. th 

This view is strengthened by these further considerations. ot 

Money has no identity. The ten thousand dollars to be paid were such 
Rogers should have or could be raised from his estate at the time of his death 

The recital in the act of donation as to Rogers’ affairs would imply a doubt 
whether he was really worth, after his debts were paid, the sum specifiedia 
the act. The wife brought into the marriage no estate of her own. ‘They 
lived at the wife’s mother and afterwards at a private boarding house from thelr | 
marriage until the death of the wife. It is but fair to presume, therefore, that 
the sum donated was considerable, with reference to the remainder of thé 
defendant’s estate. Hence it is hardly probable that the intention of the pat 
ties was immediately to withdraw from the defendant’s means so large a sum, 
or even to give to the wife the right, any time during the marriage, to exact 
this sum, and control the same as her paraphernal property. 

Again, if the donation had been intended as of present property and not as 
payable out of the succession of Mr. Rogers, the second article of the contract 
which provided that this payment, out of his succession, should not prejudice 
the wife’s interest in the community, was not only surplusage but irrelevant. — 

Also, there can hardly be a doubt that if immediately after the instrument 
had been executed, the question had been propounded to the parties, w 
in the event the wife should die first, without leaving children, it was heir 
intention to take from Mr. Rogers ten thousand dollars and give it to his wife's — 
relations? the response from both would have been in the negative. ee. 

The answer of the law to the same question is also, as we think, in te A 
negative. nt 
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_ We have satisfied ourselves that this donation was really intended as a dona- 


“qonin futuro of the sum of ten thousand dollars, payable out of Rogers’ 
 gaecession. It was, therefore, the donation of future property. 4 Marcadé, No. 


980. * This class of donations is provided for by Article 1788 of the Civil Code, 
whieh is in these words: 

A donation of property in future, or of property present and in future, 
made between married persons by marriage contract, whether simple or recip- 
yocal, shall be subject to the rules established by the preceding chapter with 
regard to similar donations made to them by a third person, except that it 
shall not be transmissive to the children, the issue of the marriage, in case of 
the death of the donee before the donor.” 

» If we recur to the preceding chapter to ascertain what the rules thus referred 
to are, we find that the donation made by a third person by the marriage con- 
tract to either of the spouses, is given upon a condition. The last paragraph 
of Article 1728 is in these words: “ Such a donation, though made for the 
benefit of the parties to the marriage or one of them, is always in case of the 
survivorship. of the donor, presumed to be made for the benefit of the children 
or decendants to proceed from that marriage.” 

And by Article 1734 it is expressly provided that: 

“Donations made to the husband or wife on the terms of Articles 1728 and 
1780, fall, if the donor survive the donee and his or her posterity.” 

The meaning of Article 1738 is, therefore, this: If the donor has made a 
donation to his wife, simply of future property, and he survives her, the dona- 
tion will fail, although there was issue of the marriage. 

We attach no importance to the word irrevocable, used in the instrument. 
At most, it could only mean irrevocable by the acts of the donor. It could 
not be intended to imply that the instrument should not be revocable by the 
act of God, (the death of the wife) and the condition imposed by law upon the 
donation. 

We think that the donation is revoked by the intention of the parties and 
the operation of the laws. We feel ourselves therefore relieved from the 
necessity of affirming the judgment which our brother of the District Court 
rendered with so much reluctance. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower Court be avoided and reversed, and that there be judgment in favor of 
the defendant and against the demand of the plaintiff, with costs of both courts. 


Succession or Dante D. Vancovrt. 


D. D, V. jr.,sonof D. D. V., the deceased, mortgaged a house toG. The mortgage contained the 
* pact denon alienando. G. transferred the mortgage, by public act, with subrogation to V., and 

afterwards D. D. V. jr., sold the property to his father, who died; and the property was duly in- 

ventoried as belonging to the succession. The succession property was ordered to be sold. The house 
_ Wasaccordingly sold, and bought by M. In the meantime V. obtained an order of seizure and sale, 
under which the house was sold and V. became the purchaser. On a rule taken by the adminis- 
tratrix to raise the mortgage, it was Held ; That the mortgage of V. was superior to the title of the 
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pe eta deceased; and as the mortgage contained the pact de non alienando, V. had the 
—_— the property by executory process, not only in the hands of the administratrix, but agah 
purchaser of the property at the sale of the property of deceased. 
4 


PPEAL from the Second District Court of New Orleans. Morgan, I. 
Culbertson and Le Gardeur, for Vasserot, appellant. Michel andL 
for administratix. . 
Merrick, ©. J. On the eighteenth day of November, A. D. 1854, Day 


D. Vancourt, Jr., the son of the deceased, Daniel D. Vancourt, mortg 
house and lot in the Fourth District of New Orleans, to Z. G. Gott 
The mortgage contained the pact de non alienando. 

Gottschalk, by notarial act, transfered the mortgage to Chaffrey Vi 
and subrogated him to his rights. 

Daniel D. Vancourt, Jr., sold the mortgaged property to his father. 

Daniel D. Vancourt, Sr., died, and the property mortgaged by his son way 
inventoried as belonging to his, the father’s estate. . 

On the 16th day of November, 1855, an order of sale, issued f 
Second District Court, for the sale of the property of the succession, aid@y 
the 22d day of December, of the same year, the house and lot in q 
were sold as the property of D. D. Vancourt, deceased, and bought by 
Mellaerto for $1,300. Vasserat, in the meantime, viz: on the 24th 
November, 1855, obtained an order of seizure and sale against D. D. Vai 
Jr., the mortgagor, for the sale of the mortgaged property. On the 12th de 
of January, 1856, the property was sold at Sheriff’s sale, Ohaffrey Vi 
became the purchaser for the sum of $1,350. 

The administratrix of D. D. Vancourt took a rule upon Vasserot and 
mortgage creditors, to show cause why the mortgages should not be erased 
cancelled. ee 

The rule was opposed by Vasserot, among other reasons on the ground! ‘| 
the Court had no right in this proceeding to deprive him of the benefit of his 
mortgage and purchase. 

The District Judge was of the opinion that although he could not do 
with any of the mortgagee’s rights, he could order the sale of property 
his jurisdiction and thereupon he made the rule absolute, but reserved to 
mortgagees the right, if any they have, to claim the sums due them out of th 
proceeds of the sale, in the hands of the administratrix. 

Vasserot appealed. » 

The District Court has fallen into error in not distinguishing, between the 
creditors of the intestate and those of a previous holder of the mortg 
property. Vasserot was not a creditor of D. D. Vancourt, deceased; 
he could not be compelled to appear in the concourso and contest his righ’ 
the proceeds with the mortgage creditors of the intestate. 

Vasserot’s mortgage was superior to the title of D. D. Vancourt, dece 
his debtor was a former holder of the property, and having his mortgage 
tected with the pact de non alienando he had the right to pursue the pro _ 
by his executory process, not only ir. the hands of the administratrix, bul 
against any purchaser of the property at the probate sale of D. D. Va 
deceased. Offut et al v. Hendsley et al, 9 L. R. 14. Vs, 

This is sufficient to dispose of the rule taken in this case, and it is unneces 
sary to pass upon any other matter discussed by the litigants. 
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therefore, ordered, adjudged and decreed by the court that the judg- peti 
p srule taken by widow 0. Vancourt, administratrix, on Chaffrey 

h - Vasserot “th others, be avoided and reversed as tothe said Chaffrey Vasserot, ’ 
t, and that the said administratrix and appellee take nothing by her 

said rule as against the said Vasserot, and that she pay the costs of both courts. 





$a 

ab 

? 
Cuarity Hosrrrat v. B. De Bar. 

en 

The 4th section of the Act of 12th March, 1838, re-enacted in 1855, which provides that managers 


and lessees of theatres shall pay $500 per annum for the benefit of the Charity Hospital, is not 
gnconstitutional ; nor is it repealed by the Act of 1858, taxing managers and lessees of theatres 


i 4 PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Pi Tappan & Holt and T. J. Semmes, for plaintiff. Gould & Stansbury for 
defendant. 
4 Voorntes, J.* The present action is founded on the 4th section of the Act 
: approved the 12th March, 1838, which provides that the managers and lessees of 
rm = theatres in New Orleans shall pay $500 per annum for the benefit of the Charity 


The plaintiff’s claim is resisted by the defendant and appellant on two 
grounds. “First, that it is contrary to the Constitution of the State; and, 
second, that the law which gave to the plaintiff this source of revenue has been 


ye RN ot ee 


1, 
wertsP acer 


We consider the question thus presented for our solution as already settled 
by the decision of our predecessors in the case of the Charity Hospital v. Stick- 
ney,2 A. 551. Article 123 of the present Constitution is identical with Article 
197 of the former Constitution, under which that decision was given. The pro- 
visions of the Act of 1853, taxing the managers or lessees of every theatre 
$200, are not, in our opinion, contrary to, or irreconcilable with those of the 
Act of 1838, re-enacted as one of the revised statutes. Hence, it 7 that 
the latter statute cannot be considered as repealed by implication. 

According to the opinions of our predecessors, in which we concur, the price 
of the license for theatres is not, in its proper legal sense, a tax. “This term 
(taxes) in its most extended sense, says Bouvier in his Law Dictionary, includes 
allcontributions imposed by the government upon individuals for the service of 
the State, by whatever name they are called or known.” We do not think it 
ean be said with any propriety that this contribution in favor of the Charity . 
Hospital, is, according to the terms of this definition, a contribution for the ser- 
; vice of the State. 

% It is therefore ordered and decreed that the judgment of the court below be 
S| sfirmed with costs. 


"The Oharity Hospital v. Diedrick involved the same question as was decided in this case, and 
was decided in like manner. 
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Succession or Wipow Vicror Lervupe. 


It is not customary to file answers to oppositions made to tableaux of distribution; suey: . 
being in the nature of replications. Oppositions in such cases are open to every ob 
and fact, such as minority, fraud, simulation, &c. In case of surprise a remedy 
afforded by a continuance, or a new trial. aq 
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eo from the Third District Court of New Orleans, Kennedy, J. te 
Filleul and St. Paul & Bouny, for plaintiff and appellants. a 
Maurian, for defendant. 
Lea, J. This case comes up on appeal taken from the rejection of thé ope 
sition made herein by Clementine Gamon to the tableau of distribution filed 
the administratrix. . 4 
The District Judge considered that the several claims set up in the petitions! 
opposition were mere simulations. From a review of the evidence, we t 
this conclusion is well founded. . 
But the judgment is based upon evidence to the introduction of 
opponent objected, on the ground that no plea of fraud or simulation was ile 
by the administratrix. If notice be the object of pleading, the opponem 
ample notice of this defence at every step of the proceedings had on f 
trial, in which her claim was opposed exclusively on the ground of simulatig 
It is not customary to file answers to oppositions made to tableaux of dist 
tion, such answers being in the nature of replications ; oppositions in such Gam 
are open to every objection of law and fact, such as minority, fraud, sim ati 
&c. In case of surprise, a remedy may be afforded by a continuance or evel 
new trial. In this case the opponent had the benefit of a new trial. The dni. 
nistratrix, both in her capacity as heir and as the representative of the 
none ef whom have been cited as appellees, had a right to contest the an 
the admission contained in the notarial Act, which, it is to be observed, wast 
a contract, nor an aet in any way affecting real estate or slaves, but a men 
admission of an alleged pre-existing indebtedness. It was certainly : 
tor the representative of the estate to contradict by parole the reality of “ 
an alleged indebtedness. 
The 2256th Article of the Civil Code is not applicable to such a ease. § 
2 An. 92,4 An. 501,1 La. 239,8 N.S. 541. On the merits we concur in) 
opinion of the District Judge, that at the death of Mrs. Lerude she 
indebted to the opponent. 
Judgment affirmed. 
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Lovuts Surer v. Henry Swercnman.* 






t on property in New Orleans, in front of which paving has been done, of a portion of 4 
the cost, is not forbidden by the Act of 4th May, 1847, section 1; such an assessment is not opposed a 
_ othe letter or spirit of Article 127 of the Constitution of 1845, and Article 128 of the Constitu- 


‘tion of 1852. 


Ling 





PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Redmond, for plaintiff. Duvignaud, for defendant and appellant. 





























Ea i SrorrorD, Jt The facts of this case have been stated in the opinion hereto- 
[ fore pronounced overruling a motion to dismiss the appeal. 
rey |. As the amount in controversy is less than $100, our attention must be con- 


fined to the issue touching the constitutionality and legality of the resolution of 4 

E the Common Council of New Orleans, ordering Louisa Street to be shelled, and 4 

. the assessment of one third of the expense upon the property in front of which 3 

F the shelling was done. q 
It might suffice to say that the resolution of the 28th. July, 1853, which is . 

declared by the defendant’s peremptory exception to be illegal and unconstitu- 

tional, does not of itself appear to have imposed any liability upon the front 

on rs, and consequently, the questions which have been discussed at 

bar do not perhaps strictly arise upon the pleadings. 
But if the questions were fairly presented, we should be of opinion that an 

assessment upon the property in front of which paving has been done, of a 

portion of the cost, was not forbidden by the Act of 4th May, 1847, sec. 1st, 

Sess. Acts, p. 140. That section merely reiterates, with regard to the munici- 

palities of New Orleans, the provisions of Art. 127 of the Constitution of 1845, 

plative to State taxation, with the proviso that “nothing contained in the Act 

shall be so constrved as to impair any of the powers vested by existing laws in 

the General Council of the city of New Orleans.” This section evidently refers ' 

to ordinary taxation for the purpose of filling the common treasury of each 

municipality, An Act of March 20th, 1840, p. 57, declared that “ whenever the 

owner of any property in front of which paving shall be done by order of the 

Council of the Municipality within which it is situated, shall fail to pay the 

third part of the cost of said paving, as he is bound to do by the existing laws, 

such Municipality shall have a special privilege on said property for the reim- 

barsement of one third part of the sums expended on such paving, which shall 

entitle it to be paid in preference even to a previous mortgage thereon.” Bal, 

&Cur. Dig., 131. And by the Act of March 18th, 1850, sec. 8, p. 130, it was 

provided “ that the Cuuncils of said Municipalities shall have the right of laying 

special taxes for local improvements, when the owners of property thereby 

benefited are liable to be specially taxed conformably with existing laws, for 

the whole or a portion of the expense incurred for such objects. And when- 

ever it shall be deemed necessary to make a new paving in any street or footway 

already paved, the owners of property fronting said street or foot-way shall also 

be liable to be specially taxed in the proportions established by existing laws; 

provided, a fair and adequate allowance be first made in their favor for the value 

of the materials of the old paving.” 


_ 


* Surgi v. Batalord, decided at the same time as this case, involved the same question. 
+ Buowanan, J. took no part in this decision. 


EES RESE SaSPTere. 





.d 





ay 


‘ 
& 


Vg fag 


ee 













SUPREME COURT OF LOUISIANA, 


By the 22d section of the Consolidation Act, approved Feb. 28d, 
Sxetcuax. all the powers, rights, privileges and immunities of the three Muni 
were vested in the city of New Orleans as at present organized. 

It is a fair inference that in 1853, the power of imposing a special 
upon the front proprietor to cover a portion of the costs of paving, ¥ 
ferred a particular benefit upon his property, was by law vested in 
Council. 

And we are of opinion that such legislation was not opposed to the ; 
spirit of Article 127 of the Constitution of 1845, and Article 123 of the Gonsi. 
tution of 1852. : vleae 

Our views upon this subject have been expressed in the recent cases of 
man v. Crandell, and The New Orleans Draining Company, praying for the eg 
firmation of a tableau. ae 

The other points made in the appellant’s brief are not put at issue a 
peremptory exception, save by a vague allegation that the resolution of the Com. 
mon Council was “ contrary to the law of the Legislature approved March ne 
1850.” This objection is too loosely pleaded to be noticed. a 

The judgment is therefore affirmed with costs. vr 
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Wiuiam Fiorance v. Mrs. Susan W. Hits anp Huspann 9. 
Ts) 


The licitation of property to effect a partition may be ordered, on proof by witness of its necessity, 

as well as upon the report of experts. 
Code 1261. ° 
- { 
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PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Benjamin, Bradford & Finney, for plaintiff. Goold & Stansbury, for 
defendants and appellants. 

Merrick, C. J. The present is an action of partition. 

The record presents the single question, whether the Judge may order the 
licitation of the property to effect a partition, on the simple proof of its neces- 
sity by witnesses, or whether the appointment of experts is not an indispen- 
sable prerequisite to such an order. 

The appointment of the experts to make a report upon the practicability of 
making a partition in kind, and the calling witnesses to depose to the same 
matters, have the like object, viz: to inform the court of the feasibility a a 
partition or the necessity of a sale. 

Of these two modes of proof, that by witnesses is often superior to 4 
port of experts, for the number of the witnesses may be indefinitely increased — 
and their testimony fully established by the test of a thorough cross-examiti 
tion. Hence, in several instances, the reports of experts have been overraled — 
after hearing witnesses. ve 

In the case of Miilaudon v. Percy et al., 5 N. S. 555, it was decided that — 
witnesses might be heard, in an action of partition, to contradict the report of 3 
experts upon the question—whether property was divisible in kind, without 
injury or not. ( 

Article 1261 of the Civil Code, evidently contemplates that evidence my 
be administered in such cases, in any of the legal modes. It says: “When , 
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re is indivisible by its nature, or where it cannot be conveniently  #sonanos 
divided: the Judge shall order, at the instance of any one of the heirs, on Hs, 
- proof of either of these facts, that it be sold’ at public auction, after the time 
/@f notice and advertisement prescribed by law and in the manner hereinafter 
bed.” 
Inthe case of Kohn et al., Syndics, v. Marsh, (an action of partition,) it was 
held, that the court might rescind the order appointing experts and resort to 
testimonial proof, in order to ascertain the necessity fora sale. 8 Rob. 49-50. 
The report of the experts, when appointed, appears to possess but little 
yalue, unless it states all the facts upon which the opinion is based. 7 Ann. 
a “ss cases cited by defendants’ counsel, are not in conffict with the case of 
I Kohn et al., Syndics, v. Marsh, 3 Rob. 49. In the case of Placencia's Heirs 
+. Placencia, 8 L. R. 576, Judge Bullard was speaking only of the necessity 
a of proof when he remarked, that: “The sale must depend upon the fact that 
the property cannot be conveniently partaken in nature, which, according to 
the Louisiana Code, must be made to appear by the report of experts.” In 
the case of Lecarpentier v. Lecarpentier, 5 An. 499, Judge Rost, after citing 
the preceding case, says of the matter before him: “In this case no experts 
were appointed, and no evidence of that fact (the indivisibility of the property 
jn kind) was adduced,” thus recognizing both modes of making the necessity 
of the sale to appear. The syllabus to the case does indeed state the law as 
_ contended for by the defendant, but the text does not warrant so broad a con- 
clusion. 

The necessity of the sale in order to effect a partition, sufficiently appears 
frgm the testimony of the witnesses, and the judgment of the lower court must 
be affirmed. 

‘Judgment affirmed. 
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Aveustus W. Waker, Curator, v. J. W. Goster. 


The delivery of the effects of a deceased passenger to the agent of the administrator appointed in 
Massachusetts, before the appointment of a curator here, will discharge the master. 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

Miller, for plaintiff and appellant. Thomas Hunton, for defendant. 
| Bucuanan, J. The evidence fails to make out a case of liability on the 
part of defendant for the effects of Elias Jenkins, left on board the steamer 
George Collier, at St. Louis, when Jenkins was taken to the hospital. The 
only witness on the subject is Z. McDonough, who was clerk of the boat, and 
who declares that he took possession of those effects on his own responsibility, 
yand without being authorized or directed thereto by defendant. In this re- 
(spect, the present case differs essentially from that of Malpicu v. McKown, 1 
L. R. 248, relied on by plaintiff. In that case, the effects of the passenger 
Were inventoried after his death in the presence of the captain, who delivered 
them to another person. 
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Again, it is admitted, that the effects of Jenkins, taken po 
McDonough, were all handed and delivered to W. L. Cushing, as thes 
Nathaniel Jenkins, of Boston, prior to the appointment of plaintiff 
tor of Jenkins,*to wit, on or about the 30th October, 1852. The 
would exonerate defendant from liability to plaintiff, even supposing d 
to be responsible for McDonough in the premises. For it is proved that J 
thaniel Jenkins was appointed administrator of Elias Jenkin’s estate, by the 
Court of Probates of Suffolk county, Massachusetts, on the 20th of Septem. 
ber, 1852, and that he made his power of attorney to W. L. Cushing, 5 
21st of September, 1852, authorizing him to collect and receive the effec 
longing to said estate. The plaintiff was only appointed curator, by the I 
District Court of New Orleans, on the 24th of May, 1853. - 
Judgment of the District Court affirmed, with costs. 
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Merrick, C. J., with whom concurred Voornies, J. Without expressing 
an opinion on the polat whether an administrator appointed in another — 
has the right to collect assets belonging to the deceased through an agent 
I think there was no want of care or diligence on the part of the a 
in depositing the goods with Cushing. They could not be kept upon thesteam 
boat, and there is nothing in the record to show that Cushing was considered _ 
at that time, dishonest or untrustworthy. ved 
I can concur therefore on this ground. 










Po.tice Jury or West Baton Rover v. Marce.tine Bercerron, Ce 
trix, &c. 


It is the effect of the inscription, and not the effect of the mortgage, which ceases at the expiration 
of ten years, unless there be a reinscription within that time; and hence the rine 
ten years has effect only from the date of the reinscription. 

Code, $333. 


PPEAL from the District Court, Sixth District, parish of West Baton Rouge, 
Robertson, J. Favrot, for plaintiff and appellant. Herron, for defen- 
dant. 

Voorntes, J. On the 5th of April, 1839, Frangois Bedat mortgaged a tract 
of land, of eight arpents front on the Mississippi river, to secure the payment 
of a loan of $3200, obtained by him from the plaintiff as trustee of the legacy, 
under the will of the late Julian Poydras, in favor of the indigent girls of the 
parish of West Baton Rouge. 

He stipulated, among other things, to pay annually ten per cent. interest on 
the loan, which was to be reimbursed after his death, or during his lifetime, at 
his option. On the 5th ot September, 1842, he sold to Daniel Contini five of 
the eight arpents thus mortgaged, and the latter assumed his obligation to pay 
the loan. 

Continé died without having discharged the obligation, and all the p 
of his succession, including the land conveyed to him by Bedat, was adjudicated — 
to his wife, Marceline Bergeron. On the 26th of October, 1852, the land thus 
conveyed to Contini was sold by the Sheriff, under an order of seizure and 4 
for the price of $1860 66%, leaving a balance then due to the plaintiff, as Sel 
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eater the death of Contini, his widow, Marceline Bergeron, was married to 


Wrancois Bedat, who died seized as owner of the remaining three arpents of 
_ fahd'thos mortgaged to the plaintiff. At the judicial sale of the property and 
elects of Bedat’s succession, represented by the defendant as curatrix, said 
‘nd was sold for the price of $1500, which the plaintiff claims to be applied by 
nce to the payment of said mortgage loan. 
»/ fhe general issue, and the prescription ef five and ten years, are the only 
contained in the answer. 
'Pfhe question presented to our consideration is the same as that decided in 
the case of Sheppard v. New Orleans Cotton Press Company, 2 An., 100, in 
which our predecessors held, in an elaborate opinion, since affirmed, that under 
Article 8833 of the Civil Code the effect of the inscription, and not the effect 
of the mortgage, ceased at the expiration of the ten years, unless reinscribed 
within that period; and hence the reinscription, after the expiration of the ten 
had effect only from the date of such reinscription. In the present case, 
it cannot be pretended that the principal obligation is extinguished by prescrip- 
tion, and the reinseription of the mortgage, as its accessory, must, therefore, 
have effect from the date of such reinscription. 

As the appellee has not filed an answer to the appeal praying for the reversal 
of the judgment rendered against her personally, it is not in our power to re- 
lieve her. 

It is, therefore, ordered and deereed, that the judgment of the court below 
be avoided and reversed, except against the defendant personally, that the 
paintiff recover of said defendant, as curatrix of the suceession of the late 
Francois Bedat, the sum of fifteen hundred dollars, with preference upon the 
proceeds of the land, to bear date from and after the 24th of July, 1849, the 
date of the reinscription, to be paid in due course of administration, the costs 
of appeal and of the court below to be borne by said suceession. 
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Gray, Macuurpo & Co. v. Lowe & Partison et al. 


An injunction issued to restrain the negotiation ef a bill of exchange, which being dissolved, this 
suit for damages was brought on the injunction bond. By the Court: The rule of damages would 
seem to be that the probable loss sustained by a party in consequence of having been deprived of 
the free disposal of his own property should be the true standard; in other words, he should be 
placed as nearly as possible in the situation in which he would have been if the disturbance had 
not taken place. Consequential or vindictive damages cannot be allowed. 

Plaintitr is entitled to recover lawyer’s fees actually expended by him to obtain the dissolution of the 

injunction. 
PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiffs. Goold & Stansbury, for defendants and 
appellants. 
_Voorntes, J. This is an action for damages. Grey, Macmurdo & Co. were 
the holders of a draft of $5000, drawn by Alexander Pattison, Jr., to the 
order of and endorsed by William H. Pattison, of the firm of Lowe & Pattison, 


of $1858 664, with interest thereon at ten per cent, per annum W. Rem ieves 


SUPREME COURT OF LOUISIANA, 


the drawees and acceptors thereof. On the 20th of October, 1851, 
Pattison brought suit against William Partee & Co. and Gray, 
Co. to recover the draft, on grounds which are concisely stated in the 
of our predecessors ; (7 An., 465) and to restrain its negotiation, sued o 
of injunction. On the 26th of November, 1851, Gray, Macmurdo & 3 
brought suit on the draft against Lowe & Pattison. Ba 
Both. actions were then consolidated, and terminated in a judgment w 
the injunction was dissolved, and Gray, Macmurdo & Co. recovered of Lowey 
Pattison the sum of $5254, being the amount of the draft, with damagesat 
five per cent., and the cost of protest, with five per cent, interest from the 14th 
of November, 1851, until paid. The injunction bond therein given by Lowe @ 
Pattison, with Fearn, Donegan & Co. as sureties, for the sum of $2000, forms | 
the basis of the present action. nad 

The damages of which the plaintiffs complain are alleged to consist in law. 
yers’ fees, which they were compelled to pay to have the injunction set aside, 
and in the trouble, labor and annoyance to which they were subjected in attend. 
ing to the defence of the case, and also damages which resulted from the inte 
bility to negotiate the draft in consequence of the injunction. 

The defendants answered separately by pleading the general issue. 

The cause was tried by a jury, who found a verdict in favor of the plaintiiy 
against the defendants for the sum of $2000, the full amount of the bond, 
After an unsuccessful attempt to obtain a new trial, the latter appealed froma 
judgment thereon rendered against them. 

In cases of this kind, we think the doctrine as to the standard of aun 
is well settled uncer our jurisprudence. It is clear that consequential or yvin- 
dictive damages cannot be allowed. The rule would seem to be that the 
bable loss sustained by a party in consequence of having been deprived of the 
free disposal of his own property, should be the true standard; in other words, 
he should be placed as nearly as possible in the situation in which he would 
have been if the disturbance had not taken place. 6 L. R., 169; 11 R., 146, 

It is not pretended by the appellees that they have not realized the full 
amount of the draft, damages and interest, as awarded by the judgment in 
their favor. But even if it were, we think their objection on the trial below — 
to the admission of proof of the payment of that judgment, coupled with the 
other circumstances, would afford a sufficient presumption of such payment. 
In Hutchinson v. Sparks, 8 An., 548, it was held that the withholding from the 
party the evidences of debt upon which he desired to raise money should not 
induce a more rigorous measure of damages than withholding a like sum of 
money, and in such case the measure of damages would be interest. On this 
score it is, therefore, clear that the plaintiffs are not entitled to any damages. 

But it is urged that the appellees are entitled to recover as special damages 
the amount paid by them for professional services rendered in the injunction 
suit. In the case of Jones v. Doles, 3 An., 388, an action for damages on & 
sequestration bond, it was held that, in the assessment of damages, the reason- 
able expense of counsel employed in the former suit was allowable. But we 
understand the rule to be with the qualification as laid down in the case of 
Penney v. Taylor, 5 An., 714, which was also an action for damages on a se 
questration bond, in which it was held that the plaintiff, who had paid his: 
counsel $250 for their professional services in the suit, was entitled to recover 
as damages the portion thereof fairly due for the services relating to the release 
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: “Gf the vessel from the sequestration. In all cases quoted, in which counsel 
3 ‘fees were allowed as damages, such fees appear to have been for services ren- 
é dered in relation to the release of the property. It follows, therefore, that the 

can only recover as damages such amount as they may have expended 
for professional services relating to the dissolution of the injunction. 

The sum of $500 appears to have been paid by them for professional services 
pendered by Messrs. Elmore & King, in the case of Lowe & Pattison v. Gray, 
Macmurdo & Co. The record of that case shows that a rule was taken by the 
gounsel to set aside the injunction on the ground of the insufficiency of the 
affidavit and bond ; and the rule was discharged without prejudice to the rights 
of the parties. 

We think, under the circumstance, the sum of $100 would be a just and 
equitable allowance as damages for the services relating to the injunction. It 
jg obvious from the evidence that Lowe & Pattison had reasonable grounds to 
’ Believe that they had a good cause of action, and were not prompted by malice 
in the institution of their suit against the plaintiff. In the legitimate exercise 
of their regal rights they cannot be considered in fault, and hence they are not 
‘pound to repair all the damage which the plaintiffs may have sustained there. 
by. 14 L., 50; 11 ibid, 238. 
; It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed, that ‘he plaintiffs recover of the defendants, in solido, 
; the sum of one hundred dollars, and that said plaintiffs and appellees pay the 
costs of this appeal. 
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. Bazmie Fuser, Wife, &c., v. J. D. Basineav. 


Equity will not permit the plaintiff and her husband te obtain a judgment against the surety of the 
tutrix, without accounting for so much of the funds of the plaintiff as were diverted to pay the 
individual debt of the tutrix and her husband to the plaintiff’s husband. The husband is a co- 
plaintiff in this suit, and it has been shown that the funds of the minor have been received by 
him in payment of a debt due to him individually by plaintiff's tutrix and her husband. 

The judgment against the principal debtor has not the force and effect of the thing adjudged against 
the surety. It is prima facie evidence against him, but the surety is at liberty to show errors 
and mistakes in the judgment, as well as to show that it was obtained by fraud. 


PPEAL from the District Court, Fourteenth District, Parish of St. Martin. 
Simon and Mouton, for plaintiffs. Olivier and De Blanc, for defendants. 
Merrick, C. J. The plaintiff isthe granddaughter of Julie Ozenne. Her 
father died in the year 1837, having survived his wife, Melanie David, the 
daughter of Julie Ozenne, who had Simon David for her first husband. In 
the year 1838, Julie Ozenne, who had, after the death of Simon David, mar- 
ried Ursin Ozenne, was appointed tutrix to the plaintiff. She gave bond ip 
the sum of $30,000, with the defendant and Antoine Beauvais as her sureties. 
The plaintiff having married Gabriel Fuselier, who appears to have been the 
cousin of the plaintiff, and being thereby emancipated by marriage, instituted 
her action against her grandmother and Ursin Ozenne, to compel them to ren- 
der an account. The suit was brought in the parish of Pointe Coupée, and 
was not defended on the part of the grandmother and her husband further than 
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to sign a general denial, which was prepared for them by the plaintif 
in that case, and filed by him as answer to the suit. The plaintiff, < 
parte trial thus obtained, had judgment for $27,072 83. Having made, 
$18,984 09 on execution against her grandmother, she brings this suitagaing 
the defendant, as surety on the bond of the tutrix, to recover of him the 3 
mainder of the judgment. hg 
In the interval between the appointment of Julie Ozenne as tutrix 
institution of the suit against her to compel ber to render her account, she, 
her husband being embarrassed, placed in the hands of L. Janin, the 
of the tutrix of Gabriel Fuselier, the plaintiff’s husband, he then being © minor, 
certain claims due the plaintiff, which were to be collected by Janin, and 
priated to extinguish a debt due by Ozenne and wife to Gabriel Fuselier and 
certain other creditors of Ozenne and wife. Accordingly Mr. Janin having ; 
collected, among other assets, in 1838, for Mrs. Ozenne, as tutrix of the plain — 
tiff, $2484 51, applied it to the notes which Ozenne and wife indivi 
owed to the minor Gabriel Fuselier, who afterwards became the plaintiff's hus. 
band. x 
Judgment was rendered in the lower court against the defendant in this suit, 
allowing him, however, a credit on account of commissions due the tutrix, and 
for the maintenance of the minor, which had not been allowed in the judgment 
against the tutrix, and also allowing a credit for the amount made on execution, 
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By reference to the pleadings filed since the judgment was rendered against the 
defendant, and by the execution issued since the devolutive appeal was taken 
in this case, there is great reason to think that Julie Desire Beauvais, wife of 
Hiliare Gradnigo, and sole and unconditional heir of Antoine Beauvais the 
co-surety of the defendant, together with her husband, is the proprietor of this 
claim now in suit against Babineau. If such is the case, it is evident that a 
portion of plaintiff’s demand has been extinguished by confusion. 

The testimony of Z. Janin, although not referred to in the minutes of the 
testimony, has been used by counsel on both sides, and referred to in their 
briefs, and we have considered it. 

We do not think that equity will permit the plaintiff and her husband to ob- 
tain judgment against the surety of her tutrix without accounting for so much 
of the funds of the plaintiff as were diverted to pay the individual debt of the 
tutrix and her husband to the plaintiff’s husband. He is a party, as plaintiff, 
in this suit, and it is shown, as we think, by the testimony, that the funds of 
the minor have been received by him to pay a debt due by persons who had 
no just right to make such an appropriation. 

It is true that this appropriation was made by the intervention of others, but 
that does not change its character. The fund, by the acts of Gabriel Fuselier's 
agents, is in his hands, and he ought to be held to account for it to his wife as 





having received so much of her estate. He, so far as the record informs Us, 
administers his wife’s estate, and we see no reason why he should not be treated 
in this respect as an administrator of a succession who is indebted to it. 

An administrator is not compelled to collect the debt of himself, which would 
be absurd; but he is charged directly with so much money in his hands due 
the estate, and so we think both the wife and third parties, who have the right 
of subrogation to her rights, are authorized to consider the husband who has 
funds belonging to her. We cannot stand by and see the funds belonging t 
minors and creditors misapplied to the prejudice‘of sureties, particularly where 
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the parties benefited by such misapplication before us jointly in the 
j against the surety. 
8 been objected that, in the absence of any charge of fraud, there are 


‘ho gufficient allegations in the defendant’s answer to justify the court in inquir- 
- jng into the basis upon which the judgment against Ozenne and wife was ren- 


dered. It is true there is no charge of fraud made in the answer, but it is 
alleged that the judgment was rendered ez parte, and for a much larger amount 
thin plaintiff is entitled to. We do not understand the judgment against the 
principal debtor to have the force and effect of the thing adjudged against the 
surety. It is prima facie evidence against him, but the surety is at liberty to 
show errors and mistakes in the judgment as well as to show that it was ob- 
tained by fraud. 

) We think that justice requires that this case should be remanded, and that 
leave should be granted to the defendant to amend and claim a credit for such 
gums as Gabriel Fuselier has received by the transfer of claims from, or by col- 
Jections on demands belonging to the estate of his wife under the administra- 
tion of her tutor, and also leave to allege and prove any confusion which may 
have taken place by the purchase by Mrs. Gradnigo of the plaintiff’s demand. 
We leave open for a new trial the plea of res judicata, set up by the defendant 
a8 to Mrs. Ozenne’s interest in the succession of Judge Adolphe Fuselier, de- 
ceased. 

It is, therefore, ordered, adjudged and decreed by the court that the judgment 
of the lower court be avoided, reversed and annulled, ard that this cause be 
remanded for a new trial, with leave to the defendant to amend in conformity 
to the views herein expressed. 


Strate v. Jonn SHIELDs. 


Ona trial for murder the Judge told the jury that “ murder is of very frequent occurrence in this 
community, and when a jury has a case of murder which is clearly made out, the court believes 
it necessary for a jury to bring in an unqualified verdict in order to deter others from crime.” 
By the Court: Such a charge was calculated to impress upon the minds of the jurors that in all 
cases of murder they were not at liberty, or, at least, could not with propriety exercise that dis- 
cretion which is expressly conferred by the statute of 1846, which declares that in al/ cases where 
the punishment demanded by law is death, it shall be lawful for the jury to qualify their verdict 
by adding thereto, “ without capital punishment.” We think the discretion of the jury should not 
have been trammelled by instrygtions which were not only calculated to secure an unqualified ver- 
dict, but might have been construed by the jury into an intimation of the opinion of the court as 
to the guilt or innocence of the prisoner. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
Moise, Attorney General. J. Q. Bradford and Field, for appellant. 

Lea, J. John Shields, having been found guilty of murder, is appellant from 
a sentence of death rendered in accordance with the unqualified verdict of the 
jury. 

One of the grounds relied upon for a reversal of the decree does not differ 
materially from that which has already been considered in the case of the State 
v. Obregon, in which the prisoner was accused of arson. 

On the trial of that case in the court of the first instance, the District Judge 
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instructed the jury “that it was their duty to find an unqualified 
case was clear.” This charge was held to be erroneous, as being “ 
to an instruction that if a person was found guilty of arson he 

be punished with death, for, unless the case was clear beyond all 
doubt, they could not find the prisoner guilty at all.” 

Tn the case at bar the charge of the court was similar in meaning and 
necessary effect upon the minds of the jury. The court remarked tot 
‘Murder is of very frequent occurrence in this community, and when a j 
has a case of murder which is clearly made out, the court believes itr 
for a jury to bring in an unqualified verdict in order to deter othersfrom 


” 


crime. ste 


Such a charge was calculated to impress upon the minds of the jurors, that 


in all cases of murder they were not at liberty, or, at least, could not with pre 
priety exercise that discretion which is expressly conferred by the statuteof — 


1846, which declares that in all cases where the punishment demanded by Jag 


is death, it shall be lawful for the jury to qualify their verdict by adding thereto, 


“without capital punishment.” 


We think the discretion of the jury should not have been trammelled bola 


structions which were not only calculated to secure an unqualified verdict, but. 
might have been construed by the jury into an intimation of the opinion of - 
court as to the guilt or innocence of the prisoner. 

It is ordered, that the judgment of the District Court in the case of the State. 
v. John Shields be reversed, and the verdict of the jury set aside, and thatthe 
cause be remanded for a new trial according to law. ad 


Tomas AND CaTHarIne Firzceratp v. Ropert Fereuson. 


Where a person is injured by the carelessness of a slave, the lessee of the slave is the person first 
liable to respond in damages, under Article 2299 of the Code. 

Where a slave occasions injury to any one by his negligence, and the lessee has not induced it by” 
any want of vigilance or care on his part, the lessee may recover against the owner of the slave 
an indemnity for such damages as he may have been obliged to pay third parties. : 

C. F. was injured by the carelessness of a slave in driving a carriage ; the slave was hired to de- 
fendant, but the title was in B. Plaintiff obtained a judgment for damages, and B. abandoned the 
slave, who did not bring enough to satisfy plaintiff’s judgment, and the balance was claimed from — 
defendant—Held : that in the particular case, both the owner and the lessee were relieved by the _ 
abandonment. By the Court: Whether there may not be cases where the parties would notbe — 
permitted to relieve themselves from a responsibility by a surrender of the slave as in thosecases 
where particular skill and experience are required, and an incompetent slave is employed as & 
workman, it is not necessary for us to determine. 

Code 180, 181, 2300. 

‘ 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

Cotton & Dorsey, for plaintiffs. Hunton & Bradford, for defendant and” 

appellant. “ 
Merrick, C. J. Robert Ferguson was the lessee of a slave, hired to him 


by René H. Brunet, in whom the legal title to the slave was vested, although ” ; 


Brunet held the slave for the benefit of some person in England, and hired out” 
the slave as agent of such person. ni 
While in Ferguson’s employment, and driving a one horse carriage belonging” 


to the defendant, the slave negligently and carelessly drove against the plain- 4 
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Fitegerald, as she had alighted from an omnibus, and. was Tome 
the side-walk. The plaintiff was thrown down by the force with  Ferousom, 
i she was struck by the horse, and she and her child were run over by 
 twgof the wheels of the vehicle, she being permanently injured, as testified 

by the physician. 

she action is brought to recover damages for the injuries sustained “es her. 

Brunet is also made a defendant. The District Court gave judgment against “‘y 
thedefendants in solido for one thousand dollars, and Ferguson has appealed. 7 
The'defendant, Brunet, within three days after the decree, surrendered the 4 
slaye'in satisfaction of the judgment rendered against him, under an ex parte ‘4 
order of the Judge, who had pronounced the decree. Since the appeal has 3 
been taken in this case, the slave has been sold, and the proceeds are in the 
hands of the sheriff, awaiting the decision of this case by consent. 

We'think the proof of the injuries sustained by Mrs. Fitegerald justified a 
judgment for some amount of damages. Whether for the exact amount ren- 
dered, it is unnecessary to inquire. 

The questions therefore presented by the case are, is the lessee responsible 
- for the act of the slave? If so, has he or the person injured any further 















































it recours? against the owner? And if he has, will the abandonment of the slave 
e by the owner, relieve both from any further responsibility, or one only ? 

é In considering these questions in their order, we remark that the employer 
e jsresponsible for the negligence or carelessness of the workman or servant in 
.. his, the employer’s, ordinary business, even though that servant or workman 
mi be free. 


In the case before us, if the defendant, Ferguson, had employed a white 
person as his carriage driver, and the accident had occured under precisely the 
re game circumstances, that is from mere carelessness, and without any wilful 

intention of doing injury on the part of the driver, he would have been respon- 

sible for the act. We can see no reason why, therefore, he should not be 
’ gesponsible in like manner when he employs a slave. In the case of an 
injury occasioned by the servant who is free, the party injured has his remedy 


"h against either the servant or employer. In the case of the slave, the first per- 

: son to respond for the injury under Article 2299 of the Civil Code, would seem 
to be the person who has the slave immediately under his control, and who 
commands his services and obedience as master for the time being, and so it . 
has been expressly ruled in the case of Gaillardet v. Demaries, 18 L. R., 
bi 492. In the 2d Annual, 406, in the case of Collingsworth v. Covington, it is 
said; That Article 2299 does not refer toslaves. This is true in the sense 
intended in that case, which was an action directly against the owner for the 


injury done by his slave to the plaintiff, his overseer. That case was correctly 
decided by Articles 180, 181 and 2300 of the Code, which alone were applica- 
ble. But when the suit is brought against the lessee of the slave, it may 
Ms happen that the owner will not be liable at all, whilst the lessee ought to be 

' 4 held responsible for the whole damage done. Suppose, for instance, a slave is 
hired as a field hand, and the lessee makes him his carriage driver, or sets him 
at some mechanical employment, by which an injury is occasioned by his want 
of skill and negligence. Here it would be evidently unjust to hold the owner 
responsible, and it would be equally unjust to allow the party to escape who 
has occasioned the injury by setting at a difficult employment, a person mani- 

festly incompetent. We think, therefore, the lessee must be held responsible. 
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If the person who does the injury is not the slave of the lessee, he fs, a 
relation between them, in every sense of the word, a servant, whik 
prevented by being the slave of another. 

It is also apparent from what has just been said that the owner of 
ought not to be held responsible for the merely negligent acts of his slave 
the slave has been employed in business to which he has been accu 
for which he was hired. Where he is so employed and occasions an 
his negligence, and the lessee has not induced it by any want of 
care on his part, we think the lessee may recover against the o 
slave, an indemnity for such damages, as he may have been obliged 
third parties. In the case of a free servant, the employers could ‘ee 
against the servant for such damages as he had been obliged to pay to a thind 
person on account of the carelessness of the servant, and we can see squeal 
reason why the owner, who hires out his slave for a particular em 
should not be responsible if he does not possess the requisite <a 
gence for that employment. 

The parties, lessee or lessor, stand in such a case as to third sential ; 
defendant and warrantor. ot: 

Now, in the case before us, had Ferguson been the owner of the slave, he 
would have had the right to abandon him in satisfaction of the judgment, within — 
three days after its rendition. It must follow that Brunet, the legal owner, 
the like right to relieve himself from his responsibility as warrantor, for 
acts of his slave. 4) 

The next question is, does the surrender of the slave, release Ferguson ag 
well as Brunet? The reason to doubt is that Ferguson is not the owner ofthe 
slave, and had it been a white servant who had occasioned the injury, the 
employer, in case of responsibility, would have been bound absolutely for “ 
amount. 

On the other hand it seems inequitable that the master should be able 
free himself from responsibility by a surrender of the slave, and that the lessee 
who has only a temporary interest in the services of the slave should be held, 
as in this case, for two or three times the value of the slave by the surrender ff 
of which the owners had been released. 

The actio noxalis for the injuries done by slaves, and actio de pauperie for 
jnjuries done by animals were both quasi actions in rem. Omnis autem noxalis 
actio caput sequitur. Nam si servus tuus noxam commiserit: quamdiu inéas 
potestate sit, tecum est actio. Si autem in alterius potestatem pervenerit; cum 

illo incipit actio esse. At si manumissus fuerit; directo ipse tenetur et extim 
guitur noxae deditio. Ex diverso, quoque directa actio noxalis esse incipit 
Nam si liber homo noxiam commiserit et is servus tuus esse coeperit (quod 
quibusdam casibus effici primo libro tradimus) incipit tecum esse noxalis acto 
que ante directa fuisiet. Just. 4,8,§5. 7 L. R., 590. a 

We think so much of this character of the entijanl noxal action may be 
supposed to remain as to relieve, in the particular case before us, both the 
owner and lessee by a surrender of the slave. . 

Whether there may not be cases where the parties would not be permitted — 
to relieve themselves from responsibility by a surrender of the slave, as in these — 
cases where particular skill and experience are required, and an incompetent — 
slave is employed as a workman, it is not necessary for us to determine. The 
fact that the slave had taken two other negroes in the vehicle to ride with him 
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for his want of attention in driving, at the time of the. accident. state spies 
\ here is nothing in the record to show that he was incompetent as a driver, or Penvsox. 
~ that he was employed about a business for which he was not hired. 
os aes ordered, adjudged and decreed by the court, that the judg- 

appealed from be amended by adding thereto the condition that said sum 
Breen dollars and costs, shall be discharged and satisfied by the 

or surrender of the slave Davis, or his proceeds to the sheriff within 

three days after the judgment of this court shall be ordered to be executed by 

lower court, of which notice shall be given the defendants ; and it is further 

_ opdered that the judgment so amended be affirmed, the plaintiff and appeliee 

paying the cost of the appeal. 
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Marcet Dovatr v. Aveuste Lovee. 


Itis incompetent for a maker of a promissory note, secured by authentic act of mortgage, im which 
the note is said to be given for money borrowed of payee—to prove by parol, especially against a 
third person, not a party to the mortgage—that the payee had acknowledged that no conside- 
ration had passed for the note. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Magne, for plaintiff and appellant. Tissot, for defendant. 

Bucnanay, J. The plaintiff relies upon two bills of exception. The first is 
t6 the rejection of parol evidence to prove fraud and simulation, in a notarial 
act of mortgage, and that the payee of the promissory note of plaintiff, secured 
by said mortgage, had acknowledged that there was no consideration given for 
said note. 

The party who offers this evidence is the very party who is said to have com- 
mitted the simulation. For this suit is an injunction of executory process issued 
upon a promissory note of plaintiff, secured by mortgage by authentic act, in 
which plaintiff (the mortgagor,) declares the note to have been given for money 
borrowed of the payee. 

It was incompetent for plaintiff to make proof, atleast by parol, and more 
especially against a third holder of the note, who was not a party to the act of 
mortgage. See Labadie v. Poydras, 3d Annual, 154, and the cases there cited- 

The second bill of exceptions is to the admission, on the part of defendant, 
of a notarial act of subrogation of the right of mortgage made by the payee of 
the note in question to defendant. The ground of plaintiff’s objection to this 
act of subrogation, is stated to be that the act contains declarations which are 
not binding on plaintiff, who was no party thereto. 

The Judge below did not err. The act was a necessary part of defendant’s 
proof, and could not be divided. The essential fact which it established was 
the transfer of the original mortgagee’s rights to the defendant. And as to the 
declarations of which the plaintiff complains, it may be observed, that they 
are but recitations of other authentic acts, to which the plaintiff was a party. 
“No affidavit was necessary for obtaining the executory process. Roulette v. 
Shepherd,'7 N. S., 516. 

“Judgment of the District Court affirmed with costs. 
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Rorert Fiewuine v. P. Rorcnrorp et al. 


sh 
The removal of a mortgaged slave from Louisiana to Alabama, and his subsequent sale 
not be set up in this State as a bar to the mortgage existing prior to his removal. 


PPEAL from the Third District Court of New Orleans, Kennedy, J, 
Rawle, for Crain, appellant. FE. A. Bradford, Durant & Hornor, . 
zier and Penrose, for different defendants. 

Merrick, C. J. A motion to dismiss the appeal in this case was ovr 
in May last. See 10 An. ‘4S 

The case, upon its merits, has turned principally upon the effect to be given 
to a private act of sale (which purports to have been passed in the Stategf 9 
Alabama) of the slave in controversy. 

The plaintiff contends that having bought the slave of John Ward, in Ab. 
bama, where he alleges the slave then was, he acquired him as personal pry 
perty, free from incumbrances, and that he is so entitled to hold the slays — 
here. 

The slave having been subject to the judicial mortgage in favor of RA | 
Bradford against George P. Bowers, at the time of the sale from Bowerstp — 
Crane, the plaintiff must take his title subject to the incumbrances which 
isted upon it at the time his vendors acquired title to it in Louisiana. Thegab- 
sequent removal of the property from Louisiana to a common law State, anda | 
sale of it there, could not be set up in this State as a bar to the judicial nate 
gage existing upon it prior to its removal. 

It is proper to add, that none of the transfers in plaintiff's chain of title 
were recorded, and Bradford was not bound to notice them in the oe 
ings under his judgment. 

It has been recently decided by this court, that a judgment by cone 
when duly recorded, operates as a judicial mortgage. 

Judgment affirmed. 


JoHN Maginnis v. Henry C. Crossy. 


A partner whose interest in the partnership is for two-seventeenths of the profit andlos, & 
liable in that proportion to one of his copartners who extinguishes this liability to third persons, 
whether by payment or novation. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

Emerson & Huntington, for plaintiff. Rand, for defendant and appe- 
lant. 
Sporrorp, J. The plaintiff, the defendant, and others, were formerly “ 
ners in the True Delta newspaper establishment, under the style of John Ma — 
ginnis & Co. The main object of the partnership was the publication of th 
newspaper, but, as usual, there was connected with it the business of jo 
printing. y 
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jquidation of the partnership, before the First District Court of New Orleans, 
ta time when that court had jurisdiction of civil causes. 


. _ The establishment was sold, and the liabilities were found largely to exceed 


the assets. 

The plaintiff, alleging that he had paid the entire balance of the indebted- 
ness, which had not been satisfied by the assets disiributed under the orders 
of the First District Court, afterwards sued the defendant in the Sixth Dis- 


. trict Court for a contribution of two-seventeenths of said balance, that being 


the proportion of the defendant’s interest in the partnership. 

The plaintiff had a verdict and judgment for $2,563 02, and the defendant 
has appealed. 

1, We regard the point concerning the correctness of the Judge’s charge as 
to the mode of attacking the judgment of the First District Court between the 
same parties, to be immaterial, under the pleadings. That judgment was un- 
appealed from and was prima facie correct. If it could have been attacked 
by the defendant in this suit, it was not attacked by any such averments or 
evidence as would authorize the court to question its correctness. 

2. The same remarks apply to the position, that the judgment of the First 
District Court could form no suitable basis for this action, until a year had 
expired from its date, because the parties had that time within which to pro- 
gecute an appeal. No exception was taken on this seore in the defendant’s 
pleadings in this suit, nor was the correctness of the judgment impeached by 
any evidence. 

8. The defendant contends that he and the plaintiff were not commercial 
partners; that therefore they were not bound in solido for the debts of the 
partnership, but only jointly ; and that, as the sole basis of the plaintiffs’ de- 
mand is the supposed legal subrogation which arises from the payment alleged 
to have been made by the plaintiff of the partnership debt, the action must 
fail, inasmuch as the plaintiff was not bound jor or with the defendant, and 
so had not an interest in discharging the defendant’s share. .C. ©. 2157. 

It is not material to decide whether this was a commercial or a particular 
partnership. The doctrine of subrogation has nothing to do with the plain- 
tiffs’ right of action, as no liens, mortgages or privileges, are claimed by him. 
His right to recover, rests upon the position that he has done the defendant’s 
affair, by paying the defendant’s debt. If they were commercial partners, 
they were bound in solido, for the debts which the plaintiff says he has paid ; 
if they were ordinary partners, the defendant was bound (towards the credi- 

tors) for his virile share, in proportion to the number of partners, which far 
exceeded what he would owe his partners on a settlement inter se, since his 
share of profit or loss was limited to two-seventeenths of the whole. 

If the plaintiff has paid the whole amount of the partnership losses, he has 
a right to claim a contribution of two-seventeenths from the defendant, even if 
they were ordinary partners. This is an inference of law from the terms of 
the partnership agreement. 

_ 4. The only remaining question is, has the plaintiff satisfied the debts of the 
firm of John McGinnis & Co. ; for it is not denied that the alleged indebted- 
ness really existed. The appellant argues that some of these debts have been 
novated merely by the substitution of the plaintiff’s individual obligations for 
the extinguished partnership liability. We deem this immaterial, for if the 
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defendant becoming dissatisfied, sought and obtained a dissolution and 















































































MeGumis defendant has been discharged from an absolute pecuniary li 
Crospy. 
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been benefited to that extent by the plaintiff’s act, and he is liable 
burse him, in the ratio of two-seventeenths of the entire balance of the 
debtedness of the partnership, after deducting all its assets. The 
sufficiently clear of the amount of that balance, and that the part 

been discharged from liability for it, by the act of the plaintiff. For ¢] 
vice, he is entitled to an indemnity, 
Judgment affirmed. 
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Rosert B. Woopworts, for the use of Warren Stone and Arnie 
Grant, v. Levin J. Wuson. 


Plaintiff was liable on certain notes on which M. was primarily bound. M. died; and plaintit 
having applied for the curatorship of M’s estate, was induced to withdraw his application at the 
instance of defendant—who having an interest in the estate of deceased—agreed to 
certain quantity of lumber to plaintiff, at certain designated times, equal to the amount of the 
notes. Held: there is nothing immoral in such a contract; and defendant having failed to 
deliver all the lumber within the stipulated period, his liability to plaintiff is absolute forthe 
amount of the notes, less the value of the quantity of lumber actually delivered. ight 

Quere. Whether it is not against the policy of the law to enforce any contract which v0 
indirectly has for its consideration the withdrawal of the applicant for the office < to 
Curator, or Administrator of a succession, in order to secure the appointment to another?—Mim- 
rick, C. J. a 
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PPEAL from the First District Court of New Orleans, Buchanan, J. 
Bartletie and Clack, for plaintiff and appellant. Roselius, for 

Lea, J. Robert B. Woodworth being the endorser of a note drawn by & 
Mauson, and the drawer of another made for Mauson’s accommodation, ma 
application, upon the death of Mauson, for the curatorship of his estate, 
application was opposed by the defendant, Levin J. Wilson, who was the son. 
in-law of the deceased. For the purpose of inducing Woodworth to withdraw 
his claims to the curatorship, Wilson signed the following obligation : 

“ New Orleans, December 28th, 1841. 

“T agree to deliver to R. B. Woodworth lumber to the amount of two notes 
held by Messrs. Cucullu, Lapeyre & Co. and Alexander Grant, amounting to 
$2,377 08, in consideration the said Woodworth agree to give me the said notes 
and withdraw all claims as‘Syndic or Curator of the estate of the late §, C. 
Mauson, the price of lumber to be as follows: prices flooring dressed, $28; 
weather boarding, $12 50; inch 13 flooring, $14; scantling and inch 
$12 50. The above prices Mr. R. B. Woodworth agrees to guarantee and use 
all diligence to realize a higher price, which if done, he, said Woodworth, is to 
give me strict account of the same. I further agree to deliver to said Wood- 
worth the lumber at following time, say, one, two, three and six months, and P: 
sooner if convenient, and at New Basin, New Orleans. | 


ug 
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L. J. Wilson” “" 


This document is the basis of the litigation between the parties, and upon its 
proper construction depend their respective rights. The document is evidently — 
drawn up by a person not accustomed to composition, and is expressed in 
obseure and incorrect language. The circumstances, however, under whic 
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seeuted are so clearly established by the evidence, that we think there is 
‘in arriving at a correct interpretation of the true intent and meaning 
We think the identity of the notes annexed to the petition with 
hose referred to in the document sued upon, is sufficiently established; and the 
fet that the stipulations therein contained were acted upon by both parties, we 
consider sufficient proof of an acceptance by Woodworth. 

What then was the nature of the obligations which the parties respectively 
contracted? It has been-argued as if it were a contract for the purchase of lum- 
per, deliverable at fixed periods and at certain prices; but we think a perusal of 
the document itself (to say nothing of the explanatory evidence) will show that 
itis wanting in the essential ingredients of a contract of sale. It is trae Wilson 

te deliver lumber to Woodworth; but for whose account? clearly for his 
own. Woodworth agrees to sell the lumber; it is true he GuaRanTess to Wil- 
gon a minimum price, but in the same sentence he agrees “ to use all diligence to 
realize a higher price,” and if successful, “ to give a strict account of the same” to 
Wilson. This language absolutely repels the idea of a sale. A vendee cannot 
be accountable to his vendor for the re-sale of the property purchased; far less 
js he bound to credit his vendor with the proceeds of the re-sale. 

It is evident that Woodworth’s position was that of an agent with an interest 
jn the agency. As we understand the relations of the parties, they are substan- 
tially as follows: Woodworth was likely to be a successful applicant for the 
curatorship of Mauson’s estate ; he had an interest in this curatorship, which 
was, to secure the payment of the two notes upon which he had become liable 
for Mauson’s accomodation. Wilson had also an interest in the administration, 
as representing, on behalf of his wife or her children, a residuary interest as 
heirs at law. Now, it was certainly competent, under the circumstances, for 
Wilson to say to Woodworth, as in substance he did say, if you will withdraw 

r claim to the curatorship, and allow me to administer upon this succession, 
I will see that these notes upon which you are liable shall be paid; and for the 
purpose of securing the payment, I promise to deliver to you at stated periods 
within the next six months “and sooner if convenient,” « sufficient amount of 
lumber to enable you by a sale of the same to realize funds to extinguish the 
notes. You are to deliver to me the notes when paid; you are also “ to use all 
diligence to realize” a high price for the lumber for which you are to render me 
*@ strict account,” and in no event is the price of the lumber to fall below a fixed 
sum for which you agree to be accountable. Under this contract, Wilson aciually 
did deliver lumber to the amount of $300 in value, but has altogether failed and 
refused, though thereunto requested, to deliver any more ; and he now urges as 
matter of defence that the contract was immoral, that it involved the sale of a 
curatorship and ought not to be enforced. We think that under the contract 
entered into between the parties, Wilson undertook to pay the two notes upon 
which Woodworth was liable; and for the purpose of effecting this payment, he 


also undertook within six months after the date of the contract to deliver to © 


Woodworth a sufficient amount of lumber to enable the latter by sales to realize 
funds to be applied to the payment of the notes. Woodworth stands, as respects 
his liability, very much in the same position as a planter who has promised to 
make shipments of cotton to meet a city acceptance made for his accomodation. 
Having failed to deliver the lumber within the stipulated period, his liability on 
the notes has become absolute, and the plaintiffs are entitled to a judgment for 
the amount of the notes after deducting a credit of $300 for the proceeds of 
lumber delivered to Woodworth. 


t 
Wison. 
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one We can perceive no legal objection to the substitution of Stone and G 


Wasor. 


plaintiffs in the case, they being the equitable assignees under a valid 
of Woodworth’s interest in the subject matter of this litigation,—the ¢ 
not having been deprived of any equitable defence as against Woodworth, — 

It is ordered that the judgmeat appealed from be reversed, and that War 
Stone and Alexander Grant, plaintiffs substituted herein, do have and 
the defendant, Levin J. Wilson, the sum of $2,074 08 with interest 
the rate of 5 percent per annum from the 26th day of February, 1846, till paid 
with costs of suit in the District Court; and that the costs of this appeal. % 
paid by the defendant and appellee. viet 


Merrick, C. J. I concur in the construction placed upon the contract by the t 
majority of the court; but I doubt whether it is not against the policy ofthe | 
law to enforce any contract which directly or indirectly has for its consideration 
the withdrawal of the applicant for the office of Executor, Administrator or 
Curator of: a succession, in order to secure the appointment of another. See 
Gray v. Hook, 4 Comstock, 455. Marshall v. Baltimore and Ohio Railroad Co, "a 
16 Howard, 334. 


ay ; 


Trimmet & Burnett v. Marve. & Irwin. 


a 

" 
we 
” 


Where a person who was a witness on a former trial, was present at the second trial, it is not compe: 
tent to show, by a bill of exceptions taken at the previous trial, that he had then refused to 
answer certain questions, without, at least, first propounding the questions to him. 


PPEAL from the Sixth District Court of New Orleans, Votton, J. 4 
Ogden & Leovy, for plaintiffs and appellants. Dugué and Roselius tw. 
warrantors. 

Merrick. C. J. The District Court erred in excluding the testimony of 
Robi. Mott. Being the surety of Creseps on his administration bond, did not 
render him incompetent. If he was interested at all, it was against the party. 
ealling him. This testimony is in the record, and the cause will not require 
be remanded on that account. 

There was no error in refusing to receive the bill of exception taken in a for 
mer trial, which was offered for the purpose of proving that Purvis had declined 
to answer certain questions propounded to him, and to deduce unfavorable infer-» 
ences therefrom. Purvis was in court and ready to testify. The plaintiff could: 
not offer the bill of exceptions in evidence without at least first propounding his 
interrogatories to Purvis who was present and offered to testify. fi 

From a careful examination of the testimony, we are not prepared to say that. 
the decision of the lower court was erroneous, nor that the testimony of Mott in 
addition to the evidence adduced, would pay us in adopting a conclusion 
different from that which prevailed. 

Judgment affirmed. 

Rehearing refused. 





Crry or New Orveans v. Georce Guru. 


Defendant was sued for the cost of a license for keeping a beer-house, &c. He pleaded that he was 
by the statute which provides that “it shall not be lawful for any municipal corpora- 
tion within this State, to levy any tax on persons engaged in selling articles of their own manu- 
facture, manufactured within this State.” By the Court : The evidence shows that the appellant 
keeps a beer-saloon, in which he retails, by the glass, beer of his own manufacture. His manufac- 
tory and saloon are both situated on the same let. It appears to us that the immediate sale of 
peer from a manufactory, and the retail of it in a public saloon, form distinct branches of business, 
trade or occupation. We do not think it was the intention of the law. maker to exempt from taxa- 
tion such articles thus retailed to carry on a public saloon. Hence, we conclude that the appel- 
lant, a8 keeper of a beer-house, or saloon, does not fall within the exemption of the statute. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Hiestand & Levy, for plaintiff. Phillips, for defendant and appellant. 

Voorntes, J. The plaintiff brought this suit to recover from the defendant 
the following sums, to wit: $100 as the price of a license fixed by law for ex- 
ercising or pursuing the trade or business of a beer-house keeper and bottler 
of malt liquor, and where no spirituous liquors are sold, for the year 1854; 
$105 as the price of a license for the same business for the ensuing year, and 
$100 as a penalty for his non-compliance with the provisions of the ordinance 
of the city. 

There was judgment in favor of the plaintiff for the sum of $105, and the de- 
fendant appealed. : 

The appellant claims an exemption from. the payment of this tax under the 
statute of 1853, which provides “that it shall not be lawful for any municipal 
corporation within this State, to levy any tax on persons engaged in selling 
articles of their own manufacture manufactured within this State. (Sess. Acts 
1853, p. 135.) 

The evidence shows that the appellant keeps a beer-saloon, in which he re- 
tails, by the glass, beer of his own manufacture. His manufactory and saloon 
are both situated on the same lot. 

It appears to us that the immediate sale of beer from a manufactory, and the 
retail of it in a public saloon, form distinct branches of business, trade or occu- 
pation. We do not think it was the intention of the law-maker to exempt 
from taxation such articles thus retailed to carry on a public saloon. Hence, 
we conclude that the appellant, as keeper of a beer-house or saloon, does not 
fall under the exemption of the statute. 

It is therefore ordered and decreed, that the judgment of the court below be 
affirmed with costs. 
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Succession or Victor Duvuczos. 


pos ate witnesses differ as to the charges made by physicians, the correct rule is to allow 
















New from the Second District Court of New Orleans, Morgan, J, 7 
Drouett, for appellant. Guillet, Soulé and Lugenbuhl, for opponents 
and appellees. , 
aeaemas, J. The deceased, Victor Duclos, died of a pleurisy or “ 
de poitrine.” He was ill from the 830th November to the 29th December, 
On the 3d December, Dr. Anfouz, who had been his family physician fo 
several years, paid him his first professional visit in this, his last illness, an 
visited him several times a day from that period to the day of his death. 
On the 4th December, Dr, Natili was called in by the family to consult 
the attending physician upon the state of the patient. A consultation 
place on that day, and another on the 5th December, at which time, when the | 
consultation was over, Dr. Natili told a witness, the deceased’s house-keeper, 
that his services were no longer required, and that he would not return, a 
appears however that Dr. Natili did visit the deceased every day afterwards 
until his death. ; 
The charge made by these physicians for their professional services to de- 
ceased in his last illness, is as follows: 







Dr. Anfoux—80 visits, day and night.............. poecccees coh $175 
IRs 6.0 600s cencckccccvbessecscentne 300 

—_— 

PS $475 

Dr. Natili (without specifications)...............0:.cceeeeeeeee $320 


The testamentary executor has appealed from a judgment which reduced 
these charges to $195 severally ; and upon a review of the evidence, we con- 
clude that a further reduction ought to be made. 

As to the number of visits paid to the deceased during his last illness by 
these two physicians, the proof is as follows: Celina Dumas, the housekeeper 
of deceased, swears, as already noticed, that Dr. Anfouz visited deceased sen- 
eral times a day, from the 8d December to the 29th of the same month, in 
clusive, or twenty-seven days. 

Jean Bidegaray proves that he saw the two physicians calling twice on the 
same day, morning and evening. He saw them come one after the other. 

Celina Dumas proves that Drs. Anfour and Natili only met, together, or 
called at the same time to visit the patient, five times after the consultation of 
the 5th December. 





acreacer@@@a233 or os) fy. FO82 wee eB fee 















Upon this evidence, we fix the number of visits of the physicians as follows: 
Dr. Anfouz, twice a day for 27 days, or fifty-four visits. 
Dr. Natili, twice a day for 26 days, or fifty-two visits. 

Of these visits, only two for each are entitled to rank as consultations, under 
the evidence. As to the pretension that, from the moment more than one phy- 
sician is called in, and attends regularly upon a case, every visit made by every 
physician employed, takes rank as a consultation, it cannot be listened to, even 
supposing that the visits are made at the same hour, so that the physicians — 
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ous to most patients and unreasonably onerous to all, to avail themselves of the 
of more than one of the faculty in time of need. 

As to the value of the medical attendance thus proved, there is very consid- 

enble.discrepancy between the witnesses. Dr. Joubert taxes the ordinary 

visits of physicians to a patient, at two dollars for the first visit, and one dol- 

lar for each subsequent one. By Dr. Daret, such visits are taxed at three 

dollars each, without distinction. 

For consultations, Dr. Joubert allows $10 for the first, and $5 for each sub- 
sequent consultation, to each physician assisting. Dr. Daret allows $10 for 
each consultation. 

We think the correct rule, as settled by authority, is to allow the lowest es- 
timate. Villalobos v. Mooney, 2 L. R., 333. 

According to this rule, Dr. Anfouz will be entitled to sixty-eight dollars, and 
Dr. Natili to sixty-six dollars, for medical attendance on the deceased in his 
last illness. 

There is no proof in support of items 8, 4 and 5 of the appellee Anfoua's 
account, which items were properly rejected by the court below. 

The sixth and last item of Dr. Anfoua’s account is for medicines furnished 
from Dr. Anfouz’s apothecary’s shop to the deceased, in the year 1854, $180 
15 cts. The bill of particulars of this item includes also a balance from the 
year 1858 of $28 15, and all the remaining charges have no date whatever. 
They are styled in the account medicines furnished in 1854—not medicines fur- 
nished during the last illness. In fact, there is no proof nor even allegation 
which entitles this apothecary’s bill to the privilege given it by the judgment 
of the District Court. The proof of the correctness of the bill, even as an or- 
dinary debt, is of the vaguest description. The clerk of the apothecary who 
testifies, came into his employment after Duclos’ death, and merely proves 
that the charges were made by a previous clerk, who was dead. Some pres- 
criptions were produced, it appears, on the trial in the court below. But they 
have not been incorporated in the transcript: and though the witness says the 
bill was made from these prescriptions, yet there are many things in the bill 
which could not have figured in a prescription. 

We think the opponent has not made out this portion of his account, either 
as a privilege or as an ordinary claim. 

Dr. Anfouz figures upon the executor’s account as a debtor of the succession, 
by note, for two hundred dollars, which is not disputed by the opposition, and 
must therefore be taken as an admitted fact. We only mention it, that it may 
not be inferred from our judgment upon the claim of opponent for medical ser- 
vices, that we reject any claim of the succession against him, if any claim 
should hereafter be sought to be enforced. 

Judgment reversing the judgment of the District Court ; that the account of 
executorship be amended, by placing thereon Dr. Anfouz as creditor with pri- 
vilege for services in last illness, for the sum of sixty-eight dollars, and Dr. 
Natili as creditor with like privilege, for sixty-six dollars; that upon Dr. An- 
Jous’s claim for medicines furnished from his apothecary’s shop, there be judg- 
ment of non-suit ; and that the costs of these oppositions in the District Court 
be borne by the estate, and those of this court by opponents and appellees. 









meet at the patient’s bedside. The difference of the charge for what oe or 
Sty styled a consultation, and for a simple visit, would make it ruin- 
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Joun J. Roz v. Tae Crescent Murvat Insurance Company or } 
ORLEANS. 


Bacts warranting an abandonment of a voyage by a steamboat on the Mississippi, and the ; 
of freight thereupon, on a policy of insurance. -, 

By the Court : In steamboat navigation on our rivers, where the trip, as from St. Louis to ead 
made in seven or eight days, and sometimes less, the owner of a boat would not be " 

- where there were warehouses, to detain a cargo a month or six weeks in order to make the neges, 7 
sary repairs, and continue the voyage. “ 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Garrett Duncan, for plaintiff. Cohen, for defendant and appellant, — i 4 

Merrick, C. J. The plaintiff, being the owrer of the steamboat Se 
through his agent, took an insurance of $4000 at the office of the defendant, on : 
charges and three-fourths of the freight of the boat, for a trip from St. Lonisip _ 
New Orleans. €3 

The boat proceeded on her voyage, and about one hundred and twenty miles 
below St. Louis struck a snag, or some other obstacle, and was so seriously in 
jured in her timbers as to be unable to proceed without risk of sinking, = 

The place where the accident happened was in the unsettled portions of the 
river: there was no warehouse near, where the merchandize could be stored, nor 
any way of protecting it from the weather or depredation. NW 

A large part of the carge consisted of potatoes and apples. St. Louis wa 
the nearest port at which the repairs could be made. It was thought thatthe 
repairs could not be made under a month. The captain of the boat thereupon 
concluded to abandon the voyage. He sent forward the merchandize by another 
boat, the Illinois, at same rate for the whole cargo, $5397 52, deducting $200 
pro rata itineris for the freight earned by his own boat. The freight was 
paid to the steamboat Illinois on the safe delivery of the merchandize in thisei 

The Delaware returned to St. Louis, was placed in the dock, and five ors 
weeks elapsed before her repairs were completed, when she took another cargo, 
and proceeded to New Orleans. 

The plaintiff having brought suit on the policy against the insurance company 
for the loss of freight, the latter rested the action on the ground that the aban 
donment of the voyage was not justified by the state of facts then existing, and 
that it was the duty of the owner of the boat to have repaired and completed 
the voyage, and earned the freight, and that he was not justified in abandoning it 
on account of a temporary delay. 

There was judgment against the defendant in the District Court, and the in 
surance company has appealed. 

The insurance in the policy was merely upon the freight for the particular 
voyage. 

We think, under the circumstances in this case, that the captain of the boat 
acted wisely and for the interests of all concerned in abandoning the voyage. 
He could not have continued it, for his boat was in danger of sinking. He 
could not have stored the goods, for he was in a wilderness, and moreover 
a large part of the freight was of a perishable kind. It was evidently the daty 
of the captain to send forward the freight by the first convenient opportunity. © 

In steamboat navigation on our rivers, where the trip, as from St. Louisto — 
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, is made in seven or eight days, and sometimes less, the owner of a boat = 
u Fock be justified, even where there were warehouses, to detain a cargo a Onssoas Ia. Co. 
’ ‘nonth or six weeks in order to make the necessary repairs, and continue the 





I atgren of the lower court ought to be affirmed. Rogers & Co. v. 
Marine and Fire Insurance Company, 9 An., 5387; Arnould on Ins., 4 


7186, 1187; Jordan v. Warren's Ins. Co., 1 Story; C. C., 842. 


Judgment affirmed. 
- Rehearing refused. 








Mav. Wiwow J. F. Rosert, Testamentary Executrix of Louis ALLarp, 
v. Ermenne AtpHonse Rive and Aprren Marror. 





















Appeal dismissed for want of proper parties. 
The practice of the Supreme Court is to notice ew officio, and without any motion to dismiss having 
been made, the want of proper parties for a final decree. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Tissot and Filleul, for plaintiffs and appellants. Castera and Le Gardeur, 
for defendants. 

‘Bucnanax, J. A motion is made to dismiss this appeal, because all the par- 

ties to the proceedings, interested in maintaining the judgment of the District 
Court, have not been made parties to the appeal. 
“The petition involves two causes of action; one of which is the nullity of a 
sale of land made by the deceased Allard to the defendant Ride in February, 
1887. The parties originally cited as defendants were Ride and Mairot, to whom 
Ride is alleged to have sold the land in April, 1853. 

By « supplemental petition plaintiff alleges that Mairot had sold the land in 
question to Lize Pelleton in May, 1853, and that Lize Pelleton had sold to J. F. 
Burgnot on the 6th June, 1853, both said sales being prior in time to the institu- 
tion of this suit. Judgment isasked as in the original petition, for the rescission 
of the sale of the land, against Pelleton and Burgnot, in solido with the original 
defendants. 

All four defendants have pleaded to the action, which was decided in their 
favor by the District Court. Plaintiff appealed by motion, and gave a bond in 
favor of Ride and Mariot only. 

It is clear that the other two defendants, Burgnot, who is the actual possessor 
of the land, and Pelleton, his vendor, who is cited in warranty to defend his title, 
have an interest in maintaining the judgment of the District Court appealed from ; 
an interest so much the greater, if the allegations of plaintiff’s petition be true, 
that Ride and Mairot are absentees, and utterly irresponsible in a pecuniary 

point of view. 
a “Let the rule be made absolute, and the appeal be dismissed, with costs. 
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ON A REHEARING. 


~Bucuanan, J. We have been requested by counsel on both sides to consider 
this case as if a rehearing had been granted upon the motion to dismiss the 


appeal. 
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SUPREME COURT OF LOUISIANA, 


" . Itis needless to inquire whether the motion to dismiss in this case 
Rims. been filed within three days after the transcript was brought up from 
court, inasmuch as the practice of this court has been to notice, ex g 
and without any motion to dismiss having been made, the want of proper 
for a final decree. Swearingen v. McDaniel, 12 Rob., 205; Succession of ity 
4 An., 577. 
The parties mentioned in the appeal bond are alone parties to the a 
it is immaterial to inquire who filled up the blanks in the appeal bond, If tha 
was done by the Clerk of the court, he can be viewed in no other light, pro ha 7 
vice, than as the appellant’s agent. Hill v. Bowden, 2 An., 452. al 
Let the judgment already rendered remain undisturbed. aa 









Gorpvon & Co. v. Goopricn & Co. 





M., one of the partners, defendants, was the agent of the Bank of Kentucky. Pending this 
defendants received from 8., L. & Co., of Louisville, a consignment of flour, which they 
directed to sell and retain proceeds towards payment of a draft drawn by plaintiffs They 
the flour, and M., acting under instructions from the bank, attached the proceeds. After the 
ment, defendant received a despatch from 8., L. & Co., directing them to deliver the flour, 
proceeds, to plaintiffs. By the Court: The defendants, as factors, and holding the fete i 
irregular deposit, ought not to defeat the arrangement of the parties by taking upon themed 
the agency of the Bank of Kentucky. The two agencies are incompatible, and having hs 
the consignment of the flour for a particular purpose without objections, and made a sale, thi 
became absolutely the agents of the parties interested in the shipment of which they had 
and they cannot be permitted to defeat the very object of the consignment of the flour by divert 
ing the proceeds to their individual claims against 8., L. & Co., nor by acting as the agent of third 
parties. 












PPEAL from the Second District Court of New Orieans, Zea, J. 
Hunton, for plaintiffs. Moise 4 W. M. Randolph, for defendants and 
appellants. A 
Merrick, C. J. The defendants were the factors in this city of Messrs 
Sprait, Logan & Co., of Louisville. On the 12th day of September, 1858, the 
plaintiffs, for the accommodation of Spratt, Logan & Co., drew a bill of exchange 
at six months, payable to their own order, on said Spratt, Logan & Co. (New 
Orleans) for four thousand dollars. The draft was accepted, payable at the 
counting-room of the defendants, and endorsed by the plaintiffs, and negotiated 
by Spratt, Logan & Co. 
Spratt, Logan & Co., on the 2d of February, 1854, shipped the defendant 500 
barrels of flour. The letter accompanying the shipment is as follows: a 
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“ Gentlemen—By the Jas. Robb we ship you 500 bbls. flour, to be sold on our 
account, and proceeds to be retained towards payment of Gordon & Cos ac- 
cepiance of our draft of $4000, due at your counting-room 12th, 15th prox. 
This lot is in the best possible condition, and we trust you will get a big price 
for it. Your friend, 

Spratt, Locan & Co.” 

The draft accompanied the shipment of flour, and no other similar draft was 
presented at their counting-house. Goodrich & Co. could not have misunderstood 
the instruction, although the word acceptors was used for drawers and endorsers. — 
The flour and letter were received by the defendants on the 7th of February, 3 
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“sep ‘The same day Spratt, Logan & Co. delivered to the plaintiff the follow- 
» instrument : . 












“ Louisville, Feb. 7th, 1854. i 
* tee Goodrich & Co. will deliver to Gordon & Co.’s order the five hundred ‘ 
‘barrels of flour, or the proceeds thereof, shipped to them by the steamer James , 
Robb by us. Spratt, Locan & Co.” 
§ Gordon & Co. endorsed this instrument in favor of Hewitt, Norton & Co. 
+ On the 10th of February Spratt, Logan & Co. notified Goodrich & Co. to sell 
the 500 barrels flour sent by the James Robb, and hold proceeds subject to 
Gordon & Co.’s order, and advise Hewitt & Co. 
This appears to have been received by McKnight, of the firm of Goodrich & 
Co,, the 13th of February, 1854, at 10 o’clock, a. m. 
W. Logan McKnight, of the firm of Goodrich & Co., acted also as agent of 
: the Bank of Kentucky, under an agency which had existed for some time. He 
7 received, on the 12th day of February, a dispatch in those words: 
- “To Wm. Logan McKnight: 
Your dispatch received. Do not pay anything on my account. Attach for the 
bank the two thousand dollars in your hands, and any other assets you can find. 
No security be had here. V. McKuieurt.” 
On the 13th day of February, the same day the dispatch was received from 
Spratt, Logan & Co., W. L. McKnight, as agent for the Bank of Kentucky, 
gave bond and sued a writ of attachment against Spratt, Logan & Co., and had 
the same served upon himself, and received notice of the same as a member of 
the house of Goodrich & Co. It appears also, that although the dispatch of 
Spratt, Logan & Co. was received by Goodrich & Co. at 10 o'clock on the 18th 
of February, that W. Logan McKnight was not advised of it at the time of the 
attachment, and he had no notice from any one respecting the flour or its pro- 
ceeds except the letter accompanying the bill of lading. 
The defendants, as factors, and holding the funds as an irregular deposit ought 
not to defeat this arrangement of the parties by taking upon themselves the 
| agency of the Bank of Kentucky. The two agencies are incompatible, and hav- 
ing received the consignment of the flour for a particular purpose, without ob- 
jections, and made a sale, they became absolutely the agents of the parties inter- 
ested in the shipment of which they had nutice, and they cannot be permitted to 
defeat the very object of the consignment of the flour, by diverting the proceeds 
to their individual claims against Spratt, Logan & Co., nor by acting as the agents 
of third parties. Story on Agency, Nos. 206,210,217. See also the ease of 
Dwight Durkee & Co. v. Price, Frost & Co., 11 An., 883. 
The judgment, which was for $3363 28, the proceeds of the sale of the wee 
must be affirmed. 
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SUPREME COURT OF LOUISIANA, 


Antone Truxixo et al. v. Manve. Truxit10.* 





A judgment homologating an administrator’s account and discharging the administrator, rend foe 
upon’ publications made pursuant to Art. 1172 of the ©. C., is not res judicata as to the! vel 
The ae aonet notice prescribed by that Article is meant merely for creditors. The heirs : wc 
have been cited. = acco 

Plaintiffs, heirs of A., in an action against his administrator to recover their share of the sien of T 
in their petition, declare their heirship to be derived through their ancestor B., a a Bis 
brother of A.; and, in the same connection style themselves “heirs” of B. Held: T wp : e 
Art. 982 of the C. C. this was equivalent to an express acceptance of the succession of B., thea — 
that succession was not the subject matter of the litigation. defe 

Representation is a legal fiction, the effect of which is to put the representative in the place, : 1 
and rights of the party represented. It is true, a person may represent one whose succession he a 
has renounced ; but that is not the case of plaintiffs, who declare, in their petition, that tay } aga 
are the heirs of the party whom they represent. Tt 

A petition is a judicial proceeding in the sense of Article 982 of the Code. 

Plaintiffs claim nothing in the succession of B. They refer to him merely to show, that through h 
they are entitled to inherit from his brother A. It is with respect to the succession of the 
only that they assume the’ quality of heir, in the manner intended by Art. 982 ©. C. sromman, iy 
with whom concurred La, J., dissenting. ; 

This article was taken from Art. 778 of the Code Napoleon, the commentators upon which To 
recognize the distinction upon which this case should turn, a distinction pointedly made in 
son v. Cow,6 An. 18. Srorrorp, J., with whom concurred Lega, J., dissenting. a hav 

Se 


PPEAL from the District Court, Fifth District, Parish of Assumption J 


Cole, J. ©. A. Johnson, for plaintiffs. Mailhot & Mills, for defend. m= 
ant and appellant. 
Bucnanan, J. This is a suit by heirs against an administrator <a 
count. 
The defendant pleads that he filed an account of administration as far 
as 1847, which was notified in the manner required by law, and after the } 
delays was homologated, and the administrator discharged from his —_ 
the judgment of court: which judgment he pleads as res judicata. 
He pleads further that a large portion of the assets placed upon the inv 
of this estate, consisted of notes of the administrator himself, which are m 
than five years past due and are now extinguished by prescription. 
Further, that the ancestor of plaintiffs, by representation of whom 
claim as heirs of the deceased, was indebted to said deceased by judgment’ 
the sum of $769, with interest; which judgment constituted an item in the . 
inventory, and is due by plaintiffs to the estate. 3 
Defendant annexes to his answer an estimate of moneys received and dis 
bursed by him as administrator, to serve as an account of administration in 
ease the court should be of opinion that he was bound to render 
account. oe 
The record shows that Joseph Trusillo died on thé 19th September, 1846, 4 
intestate. The defendant obtained letters of administration. The iny * 
A amounted to $2,569, composed principally of three notes, due by the adminig- 
trator himself, and of a judgment obtained many years previously by the 
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* The judgment originally pronounced in this case was rendered Feb. 12, 1855; present Summ,@. 
a © wm gg een ae See, “ee rehearing was granted yy & oe ss, 

organized. Pending the re-hearing, Suipe.L, and OcpEN resigned their seats on : 
bench, and their piaces were supplied by Munnicx, O.J., and Lea, J. 
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| * 
against his brother, Juan Trusillo, who died before Joseph, and by emer 
tion of whom the plaintiffs claim as heirs for one third of the estate  Txuxn.o. 
Truaillo. On the 5th May, 1847, defendant filed his account of 
ration, in which he charged himself with everything in the inventory, 
the judgment against Juan Truzillo, and credited himself with funeral 
9s, costs of court, and commissions. He also claimed to be a creditor of 
for thirteen years boarding, at $10 per month. There was a balance, 

‘scoording to this account, in favor of the administrator, of $24 89 100. 

The account was published by posting notices at the court house door (there 
being no newspaper published in the parish,) during ten days, and, no opposi- 

m being made, was homologated, and judgment entered, discharging the 
defendant as administrator. 

There is no doubt that this judgment of homologaticn is not res judicata 

the heirs. The form of notice pursued was in accordance with Article 

1172 of the Code, which has reference merely to creditors. 

The defendant invokes’ Article 1057, which mentions legatees in connection 
: with creditors, and argues from thence, that heirs are synonimous with legatees, 4 
“er and that the law contemplates the same kind of notice to both. The argument 3 
js fallacious. There was, in this case, no will, and consequently no legatee. 
: 
. 
; 
| 




















































To bind the heirs, under the circumstances disclosed by this case, they should 
have been cited. The evidence shows that they were all residents cf the parish. 
See Millaudon v. Cajus, 6 L. R., 222; Baldwin v. Carleton, 11 Rob. 

The only serious question in this case, in our opinion, is the right of the de- 
fendant to offset the judgment against Juan Truzillo, to the share of plaintiffs 
in the inheritance of Joseph Truxillo. The counsel of plaintiff contends that 
the former having died before the latter, was never the heir of the latter, but 
that plaintiffs have inherited directly from their uncle. The plaintiffs came to 
the succession of their uncle concurrently with an aunt and several cousins, 
| by representation of their father, Juan Truzillo, the judgment debtor of their re 
uncle. Representation is a legal fiction, the effect of which is to put the rep- 
resentative in the place, degree and rights of the party represented. It is true, 
aperson may represent one whose succession he has renounced; but that is not 
the case of plaintiffs, who declare in their petition that they are the sole heirs 
of Juan Truzillo. The case of Destrehan v. Destrehan, 4th N. &., is not 
analogous to the present case. The claimants in that case, had not only 
fenounced the succession of the party whom they represented, but their rela- 
tionship to the deceased was in the direct descending line, and the decision 
turned entirely upon peculiar provisions of the Code applicable to that relation- 
ship alone, in connection with the subject of collation. 

We are of opinion that the administrator has the right to oppose the 
judgment against Juan Truzillo to the claim of plaintiffs in the inheritance of 
Joseph Truzillo, That judgment was for $769, and bore 5 per cent. interest 
from October, 1858. At the time of the death of —_ it amounted, including 
EY OB... cocccecccevetcaccees cenupetraruenannnee $1,658 
The plaintiffs, being heirs of Joseph, for one-third, the judgment was 

extinguished at the death of Joseph, to the extent of one-third, by 
COnfusion, SRY... .. 2... cee cee ce cece cece eeccesccsececceusseees 
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SUPREME COURT OF LOUISIANA, 


The amount of Joseph’s inventory was, as we have seen 

Add 28 years interest on the judgment against Juan Truzillo, of whic 
the capital ($769) is inventoried.................eceeeeeeeee soa 7” 

Gross amount of Joseph Truzillo’s estate 

Dedact charges included in the account of administration rendered by 
defendant in 1847, which are admitted by plaintiffs to be correct... , 


Nett amount to be divided among the heirs 
Of which one-third belongs to plaintiffs, say 


The plaintiffs had nothing to claim in the estate of their uncle, as the e 
dence shows. There is, therefore, no reason for charging the defendant wich 
the expense of this suit. - 


The judgment of the District Court is reversed; and the judgment of th 
court is in favor of defendant, with costs in both courts. 


C. A. Johnson, for plaintiff, applied for » re-hearing : 


The conclusions of the court, if we have rightly understood them, 
substantially to finding that plaintiffs have made themselves the heirs, p 
simple of Juan Truzillo. The evidence to sustain them is the decla 
made in our petition, that we were the sole heirs. of Juan Truzillo. The 
of the petition in which this declaration occurs, is here copied in full, 

“That your petitioners are entitled each to one-sixth of the said estate 
this—viz: That the said José left no heirs of his body, and that his legal 
were his sister, Marcellina Truzillo, widow of Domingo Acosta, of re 
of Assumption, for one-third; and the children and representatives of the late 
Antoine ilo, brother of the deceased, for one-third ; and the children 


representatives of the late Juan Truzillo, also a brother of the decased, — 


the remaining third ; that the representatives of said Juan Truzillo are 
petitioners, Antoine, son of said Juan and your petitioner, the widow 

he said Domingo being, together with said Antoine, your petitioner, 
the only children and sole heirs of said Juan, deceased ; and the said 
having died intestate, leaving for his sole heirs his children, Philogene and 
Jean Baptiste, sole issue of the marriage of said Domingo with your petitioner, _ 
his widow ; and the said Philogene and Jean Baptiste having since diedin- 
testate and without heirs of their body, whereby your petitioner, their mother, 
became their sole heir, and is sole entitled to their rights.” rs 

We say the conclusions of the Court are based upon the finding that 

plaintiffs have made themselves the unconditional heirs of Juan 
inasmuch as the judgment has, by giving effect to the offset pleaded, 
our funds to the payment of the debt of Juan. No other theory of the case 
adjudged by the court, is admissible. It cannot, for instance, be maintained 
that the debt of Juan has been extinguished by funds belonging to his vstate, 
for Juan died before José, and this share in the estate of the latter, He 
been applied by the court to the extinguishment of Juan’s debt, thus never 
made a part of Juan’s estate. In other words, our funds, derived from a 
source foreign to the estate of Juan, have been made use of to pay the debt — 
of Juan. To our minds, this is nothing more or less than a cone anata 


ment is the language used by us in the extract from our petition above 
which the court seems to consider as an express acceptance of the su 
of Juan. 

I. The first question which we submit then is, whether the court have not 
given to the declaration referred to, a meaning and effect which do not b 


the plaintiffs as unconditional heirs of Juan; and the warrant to this oe 4 


to it. Though the opinion of the court does not cite any law applicable to the 2 


above state of facts, it is plain that its conclusion, if legitimate, must rest 
Art. 982 of the Code, which is in these words : , 
“C. C. 982. The simple acceptance may be either express or tacit. 
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yess when the heir assumes the quality of heir in an unqaalified manner, a 
ome authentic or private instrument, or in some judicial proceeding.” 
Now a most obvious limitation in the interpretation and application of this 
_ #icle, a limitation inherent in the very nature of the case, at ae 
Jf: and that is, that the public or private acts or the judicial p ings 
moken of in the Article, must be such as have, for their subject matter, the 
gnccession with reference to which the quality is assumed, or at ae Saas 
ight or thing supposed to depend upon it. Such was expressly held to be the 
in Anderson v. Cow, 6 A. R., 13. 
# All law, ‘says the court’ must receive a reasonable interpretation. The : 
ial proceedings meant by Art. 982, are those in which the heir appears to q 
= such some right in the succession.” 
So Marcadé, in treating particularly of the “acceptation expresse” and of 
the “qualitication d’héritier,” even in acts pertaining to the things or rights 
_with respect to which the quality has heen assumed, uses the following em- 
phatic language: 
“De méme, ce sera uniquement la manifestation d’une intention certaine qui 
constituer l’acceptation expresse; et ilne suffirait pas toujours que le 
gsuccessible efit pris dans un acte la qualité d@héritier. En effet, le mot héritier 
non pas seulement dans le monde, mais dans le Code lui-méme, signifie tantét 
celui & qui ’hérédité est irrévocablement acquise, tantét celui-la seulement qui 
est appelé a la recueillir et qui est libre de l’accepter ou de la répudier, tantét 
méme celui quia formellement déclaré n’en pas vouloir; c’est ainsi que l'art. 
790, nous parle des*‘ héritiers qui ont renoncé.’ S'il en est ainsi, il est bien 
ble de prétendre que j'ai accepté par cela seul que je me suis qualifié 
@héritier.’ Vol. iii. pp. 149, 150. 
“T/acceptation d’une succession,” says the same author, loc, cit. “ n'est et 4 
a ne peut étre rien autre chose que la manifestation de la volonté d’étre héritier ; * 
¥ sail faut que la volonté soit certaine et indiquée de maniére 4 ne laisser 
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r » aucun doute.” : 

ke But this degree of certainty can only exist when in the acts or judicial pro- 
bh ceedings specified by our article, something depends or is supposed to depend 
J ‘ein the assumption of the quality. To the same effect we quote Marcadé 
i again, who sums up a verbal criticism of the structure of the corresponding 
r Article of the Code Nap. with this sententious but comprehensive and accurate 
| hrase of the Article itself: 

) “Notre article devait donc se contenter de dire que l’acceptation résulte de 
’ tout fait on de toute déclaration écrite manifestant d’une maniére certaine 
/ Vintention d’agir en maitre de la succession.” 

Now, in the case at bar, the assumption was, of the title of heir of Juan 
Truzillo, in an action instituted by us to assert, not any right or claim 
; to his succession, or anything supposed to depend upon it, but in an action to 
obtain our share in the succession of José: in which action no demand was 
made or matter presented for argument by us, which could be held in any 
degree to turn upon the question, whether we were or were not the heirs of 

Juan Truzillo, in the technical sense in which the court has interpreted our 

| assumption of that quality. In short, the declaration in our petition, that we 
were the sole heirs of Juan Truzillo, was language of description merely, used ‘ 
. to set forth the affiliation or relationship of plaintiffs to José Truzillo, and, 

except for that purpose, having no place or significance in the instrument of 

; pleading in which it is found. It was tantamount to declaring Juan Truzillo 

| tobe our “author” in respect of the rights of heirship claimed by us in the 

succession of José, but nothing more, it was the equivalent of the words “ suc- 

: — ” or “ habile & succéder” in the examples put by Marcadé. bid. 

H The subject matter of our action being, not the succession of Juan, but that 
 § of José, to sustain which, we sought only to trace title through Juan, it cer- 
— tainly cannot be maintained that the use of the language in question amounts 
A even to an act of heirship, much less to an express acceptance of the succes- 
=. sion of Juan. It is not such an assumption of the quality of heir in a judicial 
“3 proceeding as is contemplated by Art. 982, and can only be consigned to the 
same class with the cases supposed by Marcadé, in the passage first cited from 
that author, and, equally with them, would justify his emphatic language, “il 
est bien impossible de prétendre que j'ai accepté par cela seul que je me suis 
qualifié d’héritier.” os 
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, dren and sole heirs of said Juan, deceased.” This allegation was no 
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Two cases from our own reports having been cited by defendant, viz 
cesne v. Cottin, 2 N. S. 475, and Frazier v. Hills, 5 A. R. 114,j - 
necessary to state, that in both of them the subject matter of the “ 

roceedings” was the succession with reference to which the q 
ad been assumed and that in neither, was there any room ta deal . 
intention of the party, “d’agir en maitre de la succession.” In short 
state-of facts was just what we contend that it must be, to give rise & 
application of Art. 982. att 

e submit then that the court has inadvertently given to the dee 
relied on, taken in connection with the instrument of pleading in which it: 
found and weighed with reference to the object and purpose of our gi 
meaning and effect which do not belong to it; and that the court has es 
been led into that error by the state of facts developed by the defense with 
which our action was met and resisted.” \ 


A re-hearing having been granted, the judgment of the court was prono 4 
by | a 

Merrick, C.J. (Sprorrorp, J., and Lea, J., dissenting.) The plaintiffs, ob 
content with describing themselves in their petition as children and 8 
tatives of Juan Truzillo, deceased, further aver, that they are “ the only oh 

































introduced out of abundant caution, and to strengthen the plaintiffs case» 
only on the ground that they, the plaintiffs, represented Juan Tirusille, 
because they were also his heirs. 
Article 982 of the Code declares, that the simple acceptance of a . 
may be either express or tacit; that it is express when the heir 
the quality of heir in an unqualified manner, in some authentic or pri 
strument, or in some judicial proceeding. We understand a petition to 
judicial proceeding, and think the expression referred to was inten 
introduced into plaintiffs petition at the time it was drafted, but perhaps with 
out a very accurate knowledge of the condition of the succession of Juan 
Truzillo, deceased. vale 
La loi considére également comme une acceptation expresse le fait du sue, 
cessible qui prend, d’une maniére méme purement énonciative le titre @hér 
tier dans un acte, soit authentique ou sous seing privé, soit judiciaire ou exty 
judiciaire. 2 Zacharix, sec. 611. Sirey, 33, 2. 849 Limoges, 19 February, — 
1831. oily 
We attach no importance to the exception filed by the defendant, 21 
March, 1853, that the plaintiffs had not accepted the succession of 1 ‘ 
Truzillo. pe 3 
It is therefore ordered by the court, that the judgment heretofore pronounced 
in this case, by this court, remain undisturbed. 










a 
Sporrorp, J., with whom concurred Lexa, J., dissenting. A closer examina 
tion of the petition has led me to the conclusion, that the plaintiffs have nob 
therein assumed the quality of heirs of Juan Truzillo, in such an “ a 
fied manner” as to denote their acceptance of his succession as heirs pure am 
simple. 3 
Their language, it strikes me, is that of description merely, used only 
the purpose of tracing their rights to inherit from José Truzxillo, through h 
predeceased brother Juan. The succession of Juan does not seem to 
been in their thoughts. ct 
In Anderson v. Cox, 6 An. 13, it was held “that the judicial p 
meant by Article 982, C. C., are those in which the heir appears to claim, 8 
such, some right in the succession.” This means, of course, some right in 
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ion in regard to which he assumes the quality of heir. Now, the plain- 
im no rights to the succession of their ancestor Juan ; they refer to 


ve », only to show that, through him, they are entitled to inherit from his 


Pid 


José ; it is José’s succession alone of which they assume the quality of 


__ eirs in the manner intended by Article 982 of the Louisiana Code. 


s. 
i 
; 


: article was taken from Article 778 of the French Code: and the com- 
mentators upon that code, generally recognize the distinction upon which it 
geems to me this case should turn, a distinction pointedly made in the case of 
Anderson v. Cox. 
“Thus, Zacharie (tome ii, § 611) says: “Bien qu’en général, tout acte ins- 
tramentaire dans lequel un successible a pris, d'une maniére énonciative, le 
titre d’héritier, emporte virtuellement acceptation expresse de I’hérédité, il en 
gerait cependant autrement * * * s'il résultait évidemment des circonstances 
le terme héritier a été employé comme synonime de successible ou @habile 
ase dire héritier.” 

So Touillier (tome ii, Deuxiéme Partie, No. 325): “Le titre d’héritier n’en 
imprime donc pas irrévocablement le caractére ; il ne constitue l’acceptation 
que lorsqu’il a été pris par un habile 4 succéder, dans Vintention d’accepter la 
succession et de s’obliger aux charges qu'elle impose.” 

$0 Rogron, commenting upon Article 778 Code Civil: “On peut quelque- 
fois prendre cette qualité sans avoir voulu accepter.” 

And Marcadé, in his lucid commentary upon Article 778, is still more em- 
phatic: “De méme, ce sera uniquement la manifestation d’une intention cer 
taine qui pourra constituer l’acceptation expresse; et il ne suffirait pas toujours 
que le successible edt pris dans un acte la qualité d’héritier. En effet, le mot 
Mritier, non pas seulement dans le monde, mais dans le code Jui-méme, si- 
gnifie tantét celui a qui l’hérédité est irrévocablement acquise, tantét celui-la 
seulement qui est appelé a la recueillir et qui est libre de l’accepter ou de la 
répudier, tantét méme celui qui a formellement déclaré n’en pas vouloir; c’est 
ainsi que |’Art. 790, nous parle des ‘héritiers qui ont renoncé,’ §’il en est 
ainsi, i] est bien impossible de prétendre que j'ai accepté, par cela seul que je 
suis qualifié d’héritier ; et la premiére partie de l'article est encore plus mal 
rédigée que la seconde.” Tome iii, No. 204. Again: “ Notre Article (778) 
devait donc se contenter de dire que l’acceptation résulte de tout fait, ou de 
toute déclaration écrite, manifestant d’une mamiére certaine l’intention d’agir 
omaitre de la succession.” Tome iii, No. 205. 

This being a mixed question of law and fact, it is proper to observe that 
Juan Truzillo died on the 23d of February, 1843, that the petition in this 
ease was filed on the 10th of March, 1853, and that nothing else is relied up- 
on to show that the plaintiffs have accepted the succession of Juan purely and 
simply, but the descriptive words in this petition, the sole object of which is 
toclaim a portion of the succession of José Truzillo, through the deceased 
Juan, 

It appears to me, moreover, that the defendants are estopped to say, that 
the plaintiffs have expressly accepted Juan’s succession in their petition, because, 
onthe 2ist of March, 1858, they filed an exception, in which they averred that 
“the plaintiffs having always refused to accept the succession of their uncle, 
José Truzillo, and the said succession having been duly settled and adminis- 
tered, they have no right to institute this action before legally declaring their 


58 
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intention to accept said succession, and to incur all liability ag 
representation of their father, Juan Truzillo.” 
I therefore think that the judgment should be set aside. 





M. C. Lisk v. M. A. Marnis. 


Action of damages for a malicious arrest and imprisonment. Damages disallowed. 


PPEAL from the Fourth District Court, of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiff. Race & Foster, for defendant and. 
lant. 4} 

Bucnanay, J. This is an action sounding in damages for a malicious armed 
and imprisonment, upon the following affidavit: 

“ Before me, Elihu Terry, a Justice of the Peace in and for the p 
Carroll, State of Louisiana, on this 25th day of January, 1853, perse 
appeared Marshall A. Mathis, who being first duly sworn, says, that a 
named Manly P. Lisk is fraudulently and unlawfully in possession of the 
of the steamboat Western World, at the foot of Island No. 93, in the is 
sippi River, and that the said Lisk is engaged, contrary to law, in removing tie 
cargo and other property from said wreck. Deponent further says, that 
the duly authorized agent of the several Insurance Companies interested imad 7 
wreck, and cargo, and that the said Lisk persists in holding possession of aid” 


cargo, contrary to the wishes of deponent, and in defiance of law, and is fe * 
lently and feloniously carrying away and removing portions of the freight, @e 
from said wreck.” Hb 


Upon this affidavit a warrant was issued for the arrest of Lisk, and he wai 
brought before the magistrate, who, after a full examination of the witnessey 
bound Lisk over for his appearance before the District Court of Carrol! Parish; 
He remained one night in prison, before giving the bail required by the magie 
trate, which was three hundred dollars. A bill of indictment was laid before 





the Grand Jury at the next term of the court, which ignored the same. ==) _ 

Plaintiff alleges that the allegations in the affidavit contained are utterty falsey 
and that defendant knowingly and with malice availed himself of the formsiof F 
law, to persecute plaintiff, to break him upin a rival business, and to deprivehim 
of his liberty. He claims ten thousand dollars damages. Pes 

The answer of defendant denies malice, asserts that there was probable caus — 
for the prosecution of Lisk, and sets forth in detail the facts, as they were after 
wards established by proof on the trial. 

The jury gave five hundred dollars damages to plaintiff; and de 


appeals. 
The evidence shows that the steamboat Western World was sunk in the 


sissippi River about the middle of December, 1852. The wreck lod 
grounded on a bar near [sland 93, where she was covered with water by a) 
in the river. The Western World and her cargo were insured in various ¢ 
in New Orleans and St. Louis; and the defendant Mathis was authorized 
the underwriters of the vessel and cargo to take possession of and save 
could be saved from the wreck, for their account. We must suppose that 
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abandoned, and that the abandonment had been accepted. The un- 
were therefore the owners of the sunken property, and had the right 
tp of and control it; and defendant, who is a proprietor of diving bells, 
: and follows the business of wrecking, was their duly authorized agent in the 
4 Having this authority, defendant presented himself at the scene of 
the accident, ascertained the position of the wreck, (then under water), fixed 
jand marks pointing out that position, and went down the river for his diving 
bell boats, with which to commence operations; leaving a person residing in the 
rhood in charge for him. A few days after defendant’s departure, the 
plaintiff, who is also a wrecker by profession, came to the place with a diving 
jell boat, and inquired for the situation of the Western World, telling defend- 
ant’s agent that he (plaintiff) wanted to wreck her. Defendant’s agent inquired 
of plaintiff where defendant was, and was answered by plaintiff that defendant’s 
boats were destroyed, and that defendant was not coming back to the wreck. 
Defendant's agent then inquired of plaintiff if he was authorized to take posses- 
_ gion of the wreck, and was answered that he was; whereupon the agent showed 
if the landmarks of the wreck, and plaintiff anchored his boat over it. 
Some days after this, defendant returned and claimed possession of the wreck, 
“4 batwas set at defiance by plaintiff, who no longer pretended any authority from 
: the owners, but placed himself upon a pretended custom of wreckers, as being 
the first in possession. Defendant then went before a magistrate and made the 
affidavit for plaintiff’s arrest. The officer who arrested plaintiff proves that in 
quitting his diving bell boat, he told his crew that they were anchored over the 
Western World, and to hold possession until his return. 
Under these circumstances, we view this as one of the most unfounded claims 
a fordamages for a malicious arrest, that has ever come before us. The plaintiff, 
1% § by false statements, obtained possession of property which was in the charge of 
¥ defendant for its lawful owners. The defendant, instead of resorting to violence 
a toregain possession, a course of proceeding unfortunately too common on our 
1 western rivers, testified his respect for the laws by resorting to the aid of the 
he magistrate against a trespasser and a wrong-doer. For the plaintiff has not even 
i. attempted to prove that he had any authority from the owners of the property 
Ri 
bs 
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suok. His counsel have argued the case upon principles which only apply to 
property derelict and abandoned ; which was not at all the case in reference to 
Qe; the property in question. 

of It is needless that we should cite the authorities which declare that malice and 
im 

th 





want of probable cause are indispensable prerequisites to recovery-in this sort ef 
action. The petition contains allegations of malice and want of probable cause ; 
bat the proof is more than deficient; it is contrary to these allegations. It is 
tre, plaintiff had not yet taken out any of the cargo of the Western World at 
the time defendant made his affidavit. But his acts and his declarations alike 
t fendered it positive that he was about doing so. He had made ali his prepara- 
sb tions for the purpose. And there can be no doubt that the only thing which 
ie prevented its accomplishment, was plaintiff's arrest. It would be of the worst 
tzample, to punish this defendant for resorting to law for the protection of his 
fights, rather than taking the chances of a resort to arms, or tamely abandoning 
the field to an usurper. 

“Judgment reversed; and judgment is hereby rendered for defendant, with 
costs in both courts. 
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Crry or New Orteans vr. B. Satoy. 


Suit for taxes. Defendant excepted that he had been cited as B. Salay. Exception 
citation ordered to be amended nunc protunc. By the court: In a matter of taxes 
party appears, as in this instance, and admits he is cited, we think the court might well order 
correction of the name, where merely inaccurately spelled, instanter, and proceed with the « ? 
The case might be different where judgment was taken in a proceeding of this kind ‘ 
party, in his absence, by a wrong name. tall 
PPEAL from the Fifth District Court of New Orleans, Augustin. J. 
G. & C. E. Schmidt and Hiestand & Levy, for plaintiff. Saloy, for d 


fendant and appellant. 

Merrick, C.J. This suit is brought to recover city taxes. Jt was. 
menced by publication in the newspaper, in conformity to the thirty-fifth seetig 
of the Act of 1852, p. 52. 

In the lower court, the defendant filed an exception which commences ind 
words, viz : 

“The defendant, B. Saloy, excepts to the proceedings in the above suit, 
says that he has not been properly cited, inasmuch as the official tax list in 
the names of delinquent tax payers are advertised, cifes him to appear ; 
name of B. Salay, whereas he avers that his real name is Bertrand Saloy.” 

The court overruled the exception, ordering the citation to be amended 
pro iunc, and that the name be considered B. Saloy in conformity with the 
tion filed. ail 

The defendant appeals from the final judgment condemning him to pay § 
taxes. omen 
The exception shows that the defendant was not misled by the error in the — 
name as published. He only complains that he was cited by a name which wa 
spelled wrong. In a matter of taxes where the party appears, as in this instance, 
and admits that he is cited, we think the court might well order the correction — 
of the name when merely inaccurately spelled, instanter, and proceed with the 
cause. Lalande v. Terrel, 12 L. R., p. 9. ; 

The case might be different where judgment was taken in a proceeding 
this kind, against a party, in his absence, by a wrong name. 

Judgment affirmed. 








Hers or Outver H. Spencer v. Execurors or Jonpn McDonocn 


A curator ad hoc, whose appointment is superseded before trial, has no capacity to take an . 
and the subsequent filing of an appeal bond by the proper agents of the party in interest, Will 
out a petition and citation, or motion for an appeal, will not constitute a valid appeal. a 


t 


PPEAL from the Fifth District Court of New Orleans, Augustin, J... ..9) 
G. B. Duncan, for plaintiffs. Bonford and Livingston, for defend 
and appellants. ' 
Bucnanan, J. It is needless to examine this motion as to the city of N 
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s ‘appellant, for although there are many supposable cases where the 
authorization, by resolution, of the City Council, would be required 
the institution of a suit, yet when a suit is instituted against the city, and 
ss been defended in the lower court by the City Attorney, whose quality is 
on ted, it will be inferred that he has been authorized to carry the case 
; to the Supreme Court, in case of a judgment adverse to the city. 

it as to the city of Baltimore, the petition of appeal has been presented by 
g oa ntly without capacity—a curator ad hoc appointed by the court in 
pach stages of the suit, whose appointment had been superseded before the 
fis of the cause. 
 Anattempt has been made to cure this defect by giving an appeal bond, un- 
der an order of the District Court, in the name of the agents of the city of 

Baltimore residing in New Orleans. 

But it is clear that the requirements of the law, for a valid appeal, have not 
been fulfilled. 

here are only two modes of appealing known to the law, te wit: by peti- 
"fon and citation, according to the Code of Practice ; and by motion, according 
to the Act of 1843. 

In this case, the appeal was by petition and citation ; a petition, filed on the 
goth March, 1856, purporting to be that of “ the city of Baltimore, represented 
by J. Livingston, tne attorney appointed to represent the city of Baltimore”— 
and we have already seen that Mr. Livingston had, at that time, no capacity 
torepresent the city of Baltimore; @ citation issued upon that petition, and 
gerved the 2d April, 1856. 

When (upon a motion of appellees to dismiss the appeal, among other 

because Mr. Livingston's appointment of curator ad hoc had been 
superseded, and his consequent want of capacity to represent the city of Bal- 
; timore in taking an appeal) the District Court rendered its judgment, on the 
y §th April, 1856, allowing the city of Baltimore to file another appeal bond, 
al signed by its proper representatives, a petition was presented on the 12th April 
ey in the following words: 
on “To the Honorable Judge of the Fifth District Court of New Orleans, the 
a petition of Brante Meyer, J. L. Peterkin and W. L. Emory, representing the 
Z 




























city of Baltimore, respectfully represents, that in obedience to the order of the 
court, made on motion to dismiss the appeal herein taken in the name of J. 
Livingston, Esq., curator ad hoc, they present the annexed appeal bond, and 
pray that the same be filed in conformity with said order. And they pray for 
general relief.” 

This petition is, in no sense, a petition of appeal. Code Practice, Art. 578. 
It asked for no citation to be issued, and no citation was in fact issued upon it, 
neither was any motion made for an appeal. We have, therefore, before us no 
appeal on behalf of the city of Baltimore in either of the modes recognized by 
law. The only petition and citation of appeal in the record, are nullities, which 
_ never bound the city of Baltimore, and cannot therefore be considered as bind- 
jag upon the plaintiffs. 

Rule absolute and appeal dismissed as to the city of Baltimore; and rule 
discharged as to the city of New Orleans. 

















Tue Srate v. JoHN Jonnston 


Generally speaking, the Supreme Court is inhibited by the restraints of the Constitution 
ing upon such inquiries as are necessary to determine a question of continuance in a 
case. In such cases its jurisdiction is limited to questions of law alone. The Propriety of 
or withholding a continuance in most criminal cases, depends wholly upon facts withih the ki 
ledge of the District Judge, but not cognizable in the Supreme Court. The only proper 
bringing the subject before the Supreme Court, is by a bill of exceptions which will show 
tively upon its face that the ruling of the District Court was predicated exclusively upon a 
of law in which the court erred. : 

The non-attendance of jurors who had been summoned, but not excused, is not good cause for a colle 
tinuance. rt 

A bill of exceptions was taken to the refusal of the District Judge to grant a continuance 

the prisoner had been served with a list of jurors, upon which were the names of three jurors who 

had been excused for the term prior to the service of the jury list. By the Court: Alth 

in these matters affecting life and liberty, the clerks of courts cannot be too particular in the 

discharge of their duties, and shou'd be hel to strict accountability for their negligence, still we 

are not prepared to say that the accidental insertion of the names of three jurors who had been 

excused for cause in a list of eighty two, could have confused or embarrassed the . 

regard to his challenges. Before the trial he knew that those three were excused. wo ae 

no surprise. He did not allege that the absence of the three jurors entailed any 

upon him in getting an impartial jury. We have no reason to suppose that he was 

confused by the failure of the clerk to omit the names of three excused persons. All the 

who had been summoned, and none who had not been summoned, figured upon the list; ae 

think the statute requiring a list of the jury who are to pass upon his trial to be served upon thé 

prisoner, was sufficient'y complied with. 





on 
PPEAL from the First District Court of New Orleans, Robertson, J. 
Moise, Attorney General. Larue and Field, for appellant. fn 
Sporrorp, J. John Johnston has appealed from the judgment of the First 
District Court of New Orleans, sentencing him to imprisonment at hard labor 
for the term of eighteen years, for the crime of manslaughter, of which he was 
found guilty under an indictment for murder. iW 
I. He complains that the court erred in overruling his motion for a conting- 
ance to procure the testimony of an absent witness. 
This matter of continuances in criminal cases rests so much in discretion, & 
diseretion generally to be regulated by a state of facts peculiarly within the 
cognizance of the judges of the first instance, that this court has, on numerous 
occasions, disclaimed the right to interfere with their rulings upon the subject 
State v. Hunt,4 An., 438; State v. Long, Ib., 441; State v. Breite, 6 An., 661; 
State v. Cazeau,$ An., 114; State v. Muldoon, 9 An., 24. 
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Generally speaking, this court is inhibited by the restraints of the constita-: * 


tion from entering upon such inquiries as are necessary to determine a question 
of continuance in a criminal case. In such cases its jurisdiction extends to ques 
tions of law alone. Const., Art. 62. The propriety of granting or withholding 
a continuance in most criminal cases, depends wholly upon facts within the 
knowledge of the District Judge, but not cognizable here. The only proper 
mode of bringing the subject before this court is by a bill of exceptions 
which will show affirmatively upon its face that the ruling of the District Court 
was predicated exclusively upon a matter of law in which the court erred. ~ ‘ 

II. The prisoner objected to going to trial because the jury list served upom 
him was defective. And he assigns for error the ruling of the District Court 
which compelled him to go to trial notwithstanding his objections. 48 

Two defects are relied upon: Ist, that the list contained the names of many 
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who had not attended court during the term, and were not present on the 


rs - day of trial; and 2dly, because the list contained the names of three jurors who 


had been excused from serving for the term, prior to the service of the jury list 
the prisoner. 

We infer that all the persons upon the list had been duly summoned, as it is 
not denied. 

© "The first objection is met and answered by the case of the State v. Howell, 
$ An., 51, upon which the prisoner relies. Such a contingency as the non-attend- 
ance of some of the jurors who had been summoned and not excused was there 
inticipated and declared to be insufficient ground for postponing the trial. It 
was said that “the inconvenience to which the prisoner may be subjected in the 
event of the failure of jurors to attend from unforeseen causes, is one to whieh 
he must necessarily submit while deriving the benefit of the statute. It is one 
of those unavoidable evils which no legislative foresight can provide against, but 
ean never be serious, the number of jurors selected at each drawing being 
limited. The object of the law will be fulfilled if the prisoner be furnished 
with a list which is correct at the time of its delivery.” 

The defendant relies upon the last sentence of this extract to sustain his ob- 
jection that three excused jurors figured upon the list served upon him, a list 
embracing eighty-two names. 

We do not think the case of the State v. Howell supports any such construc- 
tion of the statute, which merely requires that “a list of the jury which are to 
pass on his trial shall be delivered to the accused at least two entire days before 
the trial.” Acts 1855, p. 152, sec. 17. In the State v. Howell, the list served 
upon the prisoner “contained the names of one hundred and fifty-six persons, 
of whom one hundred and twenty had been either previously excused or were not 
summoned, or were exempted by law from serving on juries, and had made 
known their causes of exemption. It was known to the officers of court at the 
time the list was served, that those one hundred and twenty persons would not 
be in attendance, or offered to the prisoner at the trial.” 

Upon this state of facts it was well determined that the spirit of the law 
requiring a service of the jury list had not been complied with; that the erro- 
neous insertion of one hundred and twenty names in a list of one hundred and 
fifty-six had a tendency to surprise and embarrass the prisoner in the exercise of 
his right to challenge jurors, his challenges having been prepared with reference 
to the extravagantly erroneous list served upon him. 

But, although in these matters affecting life and liberty, the clerks of courts 
cannot be too particular in the discharge of their duties, and should be 
held to strict accountability for their negligence, still we are not prepared to say 
that the accidental insertion of the names of three jurors who had been excused 
for cause, in a list of eighty-two, could have confused or embarrassed the 
prisoner in regard to his challenges. Before the trial, he knew that those three 
were excused. He averred no surprise. He did not allege that the absence of 
the three jurors entailed any embarrassment upon him in getting an impartial 
jury. We have no reason to suppose that he was surprised or confused by the 
failure of the clerk to omit the names of three excused persons. All the jurors 
who had been summoned, and none who had not been summoned figured upon 
the list; and we think the statute requiring a list of the jury who are to pass 
upon his trial to be served upon the prisoner, was sufficiently complied with. 
See Siaie v. White, 7 An., 532; Boles v. The State, 2 Cushman, 450. 

Judgment affirmed with costs. 





SUPREME COURT OF LOUISIANA, 


Detrme, f. w. c., v. Mav. Wow Gomer et al. 


The plaintiff was, by will, directed to be emancipated as soon as she could be. She sued 
dom. It was objected that she could not have a decree ordering the defendants to enf 
because she had not prayed for it. Held: The prayer for general relief was sufficient, 

Plaintiff offered to prove that she was of good character and sober habits, and had always} 
well and conducted herself respectfully towards white persons ; to the reception of which 
defendants objected, on the ground that no such allegations were made in the petition, 
jection was sustained by the District Court. Held: The defendants, by their answer, 
plaintii.’s character and fitness for emancipation at issue, the testimony should have 
ceived. 


setee ¢ £8 


PPEAL from the Second District Court of New Orleans, Zea, J. 
Duvigneaud and Collins, for plaintiff. J. & E. Bermudez, for defe; 
and appellants. a. 

Srorrorp, J. In‘1839, Aimé Guillet made his last will in the olographe 
form, which contains. the following clause among the bequests to his wife: #Je $ 
lui reconnais en outre de ce, trois de nos domestiques & son choix, a exe 
dune jeune enfant nommée Delphine, agée de six & sept ans, et née de : 
domestique appelée communément Mimi, a qui je donne par le présent le likes: 3 
et qui sera émancipée par ma femme le plutdt que faire se pourra.’ 

In 1847, the testator having died, the will was duly proved. 

In 1854, Delphine brought this suit against the widow and heirs of J 
Guillet, in which she invokes the benefit of the testamentary dispositionin 
favor, alleges that she has often applied to the Widow Guillet to emancipat 3 
according to the will, but has met with a refusal, and prays that she be oe 
by the court to be free, and for all such other relief as the nature of the case of : 
equity may require. wish 

The answer of the defendants admitted the bequest, but averred that theplaise 
tiff was not then twenty-one years of age; that by law she could not be emem 
cipated until she attained the age of thirty years, and that the respondents could, 
assign no motive to the Police Jury or Municipality of New Orleans to enable 
them to authorize her emancipation sooner, nor could they consistently with daty ‘ 
declare that the said Delphine had behaved well any four years since the 28th 
August, 1839, the date of the will. 44 

The plaintiff prayed for a trial by jury, and there was a verdict in these words. 

“We, the jury, find that the plaintiff is not free, but that, under the will of 
Guillet, she is entitled to her freedom, and require that the defendant be in- 
structed to institute such proceedings as will ensure the emancipation of the 
plaintiff.” . 

There was a judgment ordering the defendants to institute such proce ia 
without delay, and they have appealed. : 

It is now intimated that the plaintiff was a minor, and should have been 

assisted by a curator to give validity to the proceedings. 
No exception was pleaded to her right to sue unassisted. If the law of vial | 
intended for free persons could be held to extend to one in her condition, she 
now attained the age of twenty-one years, and does not require the interven 
of « curator. 

It is said that the plaintiff has mistaken her right, and should therefore wi 
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ly a statu liber, she cannot have a decree ordering the defendants to enfran- 
| so her, because she has not specially asked it. 
Joa suit of this character, the prayer for general relief suggests a sufficient 


‘ answer to such an objection. 


_ Bat the policy of the State has annexed conditions to the enfranchisement of 
slaves which the courts cannot permit to be disregarded. This the testator evi- 
dently knew, for he did not think the manumission would become complete 
ander the will by ‘the event of his death; he dirscted his wife to emancipate 
oop so soon as it should become practicable. 

According to judicial precedents, this bequest gave Delphine an inchoate right, 
aright which could be enforced in her favor by the tribunals when a proper 
time should arrive. But to secure the completion of her enfranchisement, she 
should show that it has become lawful. 

We do not find the requisite proof in the record. But it is, probably, owing to 
the fuult of the appellants in objecting to testimony which we think was errone- 
ously rejected. 

By a bill of exceptions we learn that the plaintiff offered to prove by witnesses 
‘tliat she was of good character and sober habits, and had always behaved well 
‘and conducted herself respectfully towards white persons, whereupon the defen- 
dant objected, on the ground that said facts were not alleged in the petition, and 
that the aetion was brought merely to have the plaintiff declared to be free, 
which objections were sustained by the court. 

‘The defendants themselves, by their answer, had put the plaintiff's character 
and fitness for emancipation at issue, and we therefore think the testimony should 
haye been received. 


*. Were this an ordinary case of private right, we might perhaps have presumed 


‘that the plaintiff was able to establish the facts which the defendants improperly 
objected to as inadmissible in evidence; but as it concerns the public that none 
but worthy persons should be admitted to the status of freemen, it is our duty 
to exact the proof. 

As the necessity for remanding the cause was oceasioned by the act of the ap- 
pellants in objecting to proper testimony, they must pay the costs of this appeal. 
Smith v. Leake, 4 L., 297; Parmele & Baker v. Johnstone, 15 L., 429. 

. It is therefore ordered, that the judgment of the District Court be avoided and 
reversed, and the cause remanded for a new trial according to law, the costs of 
appeal to be paid by the defendants and appellants. 





DanreL Frepericu v. Ratu & Co. 


The duty of a clerk is to treat his employer with respect, and not to insult or wantonly offend those 
who come to the establishment to transact business. A course of conduct on the part of the clerk 
inconsistent with this obligation, is certainly one of the very best reasons that can exist for dis- 
solving the contract. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Durant & Hornor, for plaintiff. Benjamin, Bradford & Finney, for de- 
fendants and appellants. 
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; that she has alleged herself to be absolutely free, and that, as she is Deurmax 


SUPREME COURT OF LOUISIANA, 


er Bucaanax, J. The plaintiff was bookkeeper in the commercial 
Ratu. defendants, at a salary of fifteen hundred dollars a year. The y 
appears to have finished on the 80th June. On the 9th June, 1852, the de i 
dants by letter informed plaintiff that in addition to this salary they y 
thenceforth allow him a gratification of five hundred dollars, which would a 
his salary two thousand dollars year. 
We understand this increased salary, as intended by the parties, and 
appears by an extract from the books, and by an account furnished by 
himself, to run from the 1st July, 1852, being the commencement of the oa 
year then next ensuing. 
On the 4th August, 1854, defendants discharged plaintiff from their 
informing him at the same time that his salary would be allowed him 
end of the current month. This suit is brought for the whole of the sal y 
the year commencing Ist July, 1854, and ending 30th June, 1855. The def 
dants plead that they had serious causes of complaint against the p Ss 
which justified them in discharging him before the term of his engagement 
pired. :. 

They enumerate four grounds of complaint, of which it is only necessary a 
notice the first, which is as follows: “ Habitual insolence to his employers, and . 
habitually rude and offensive conduct to persons coming into the office, to 
a degree as to prevent the friends and customers of the house from 
into their office.” 

This charge is established to our satisfaction by the testimony of sever) 
witnesses. The defendants appear indeed to have exercised an ext 2 
degree of forbearance towards the plaintiff, and to have tolerated rn : 
time conduct most unbecoming the relation which plaintiff occupied tow a 
defendants, an indulgence which can only be attributed to the age of the plaim 
tiff (sixty years) and his business capacities. 

The duty of a clerk is undoubtedly to treat his employers with 
and not to insult or wantonly offend those who come to the establishment 
to transact business. A course of conduct on the part of the clerk incon 
sistent with this obligation is certainly one of the very best reasons that can 
exist for dissolving the contract. See the case of Kearney v. Holmes, 6 
An., 373. 

The plaintiffs have tendered in their answer, and deposited in couyt a sum of 
money equal to the amount of the plaintiff’s wages to the day of his discharge, — 
with the costs to the day of tender. They must, therefore, be absolved from 
the payment of any ulterior costs. | 

Judgment of the District Court reversed, and judgment for plaintiff, against 
defendants, for three hundred and sixty-five dollars and thirty-six cents; the 
plaintiff and appellee to pay costs in both courts. 
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~~ McCay & Parrerson v. Sreamer Ropert J. Warp et al. 


' the engineer of a steamer directed the manner in which certain repairs to the engine were to 
‘be made, in & matter in which his own knowledge was supposed to be superior to the persons em- 
ployed by him, and directly against their opinion and advice, such persons cannot be held liable 


for the imperfection of the repairs 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Durant & Hornor, for plaintiffs. 7. B. Hart, for defendants and appel- 
lants. 
‘Merricx, C. J. This case is before us on appeal by the defendants from a 
jadgment dismissing their reconventional demand. 

They employed the plaintiff to fit a piston-head, furnished by themselves, to 
the rod of one of the engines of the R. J. Ward. The engineer of the boat at- 
tended the work, and gave the directions as to the manner in which it should 
be done. The plaintiffs proposed to put the head on hot, as usual at that shop, 
in order that it might become fast by contraction. The engineer of the boat 
directed that it should be driven on cold and keyed. The work was done in 
accordance with the directions of the engineer, was taken to the boat and put 
in its place by the engineer. 

The Robert J. Ward had not proceeded more than fifteen or eighteen miles 
on her trip up the river before the piston-head came loose, and the boat was 
detained twelve hours until the same could be repaired. 

The reconventional demand is for damages occasioned by that detention. 

The law of this case is well settled by one of the witnesses. He says: “As 
a general rule, the engineer, by giving the direction, assumes the responsibility 
as to the mode of doing the work. If he superintends it, and receives it with- 
out objection, witness conceives that he assumes the entire responsibility.” 

In the case before us, the engineer having directed the manner in which the 
work was to be done in a matter in which his knowledge was supposed to be 
superior to that of the persons employed by him, and directly against the 
opinion and advice of those persons, there can be no reasonable ground on 
which to hold them liable. 

Judgment affirmed. 





A. Brousseau & Co. v. Suir Hupson, Caprain anp Owners. 


Action to recover damages for injury caused to goods by the bursting of casks containing chloride 
of lime. By the Court: Where the common carrier is unable to make good his defence upon 
some of the grounds which form exceptions to his liability, it is clear he must pay the loss, al- 
though not chargeable with any negligence whatsoever ; and in fact, even where he has exercised 
every possible diligence to prevent the loss. He is also liable for a loss occasioned by an acci- 
dent arising from any unseen nuisance in the course of his navigation. 

As the damage in this case was not caused by superior force, (force majewre,) or by accident, (cas- 
Sortwit,) defendants are liable. 

As between the shipper and the master, the legal presumption arises from the bill of lading, that 

"ae goods were in good condition, but such presumption cannot affect third persons. 

2725. 














SUPREME COURT OF LOUISIANA, 


4 PPEAL from the Second District Court of New Orleans, Lea, J.) @ 
Sup Htpson. Hamner & Hays, for plaintiffs. Wolfe & Singleton, for ¢ 
appellants. a 

Voorniss, J. This is an action to recover the sum of $991 84, theal 
damage of four bales of carpeting shipped at New York on board of ¢ 
Hudson, to be delivered to the plaintiffs at New Orleans. 

The fact that the alleged damage was occasioned by the boraing 
casks of chloride of lime in the hold of the vessel, appears to bec 
The cause of the accident, it would seem, has been attributed to an ex 
unslacked lime in the composition of the chloride. 

A witness in the employment of the ship’s husband, testified to the | ame 
the importation of chloride of lime for upwards of twenty years, and thatthe 
bursting of a cask had never occurred before. 

The question then arises, are the defendants legally responsible for the 4 
damage? Their liability is resisted on the ground, that they were bound, as _ 
common carriers, by the usage of the trade, to receive and stow the chloride — 
of lime in the hold of the vessel, as other goods, for transportation; and _ 
hence the plaintiffs must be presumed to have known it, and consented to 
have their goods stowed with the chloride of lime. The cargo, it is urged 
was well stowed, and no neglect was imputable to the defendants. a 

We think it is immaterial to the decision of the case, whether the alleged 
usage existed,or not. 

Under our ode, common carriers are liable for the loss or damage of re 
things intrusted to their care, unless it be shown by them, that such logger 
damage was occasioned “ by accidental and uncontrollable events (par cas for 
twit, ou force majeure).” Art. 2725, 1 R. R. 410. The term vis major (g- 
perior force) is used in the civil law in the same way that the words “actof 
God” are used in the common law, and so also is the term casus fi 
By the act of God is meant inevitable accident or casualty. “ By i 
accident is meant any accident produced by any physical cause, which is ime 
sistible; such as a loss by lightning or storms, by the perils of the seas, by an 
inundation, or earthquake, or by sudden death or illness. By irresistible forge 
is meant, such an interposition of human agency, as is, from its nature and 
power, absolutely uncontrollable.” Story, Bailments, §§ 25, 489, 511. Am el 

_ gell, Law of Carriers, § 154. The term “by the act of God,” was construed 
by the Superior Court of Errors and Appeals of Delaware, 4 Han. R. 448, t 
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mean “ such inevitable accident as cannot be prevented by human care, skill, tl 
or foresight; but results from natural causes, such as lightnings and tempest, o 
floods and inundation.” ‘To prevent litigation, the law presumes againsts tl 

carrier in every case, except such as could not happen by the intervention of 

human means. Ang., Law of Carriers, § 154. Where the common carriers — 8 
unable to make good his defence upon some of the grounds which former 

ceptions to his liability, it is clear that he must pay the loss, although mot f 

chargeable with any negligence whatsoever; and, in fact, even where he has a 
exercised every possible diligence to prevent the loss. He is also liable fora . J 


loss occasioned by an accident arising from any unseen nuisance in the course — 
of his navigation. Story, Law of Bailments, §§ 528, 517, 518. 3 Kents 
Com. (2d edition) 299. Emerigon, Insurances, 285. Hemp taking fire ina 
state of effervescence may be mentioned as an instance of loss which is mot 
attributable to a cas fortuit. wes 
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advanced in these authorities,..we think, it dearly; fol- ear and 
natural deduction, that the damage. in this case. cannot be consid- Sure Hoseos. 
d, in a legal sense, to have been occasioned either by superior force, force 
or by ‘accident, cas fortwit. Every case, as we have seen, which 
have been foreseen and avoided, is not a fortuitous one. Moreover, it 
"jg proper to remark, that there is not a tittle of evidence showing the condition 
of thecasks, containing the chloride of lime, when stowed in the hold of the 
| _-gegsel. It is true, as between the shipper of the article and the master, the 
ie legal presumption arises from the bill of lading, that the goods were in good 
~ 1 .. condition, but such presumption cannot affect third persons. 
















































3 Judgment affirmed, with costs. 
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. Tue Strate v. Ricuarp Scorr. 

) 


Bill of exceptions to the refusal of the court to charge that “ the jury are not the judges of the law 
and fact in a criminal case, but must take the law as laid down by the court”—Held: The charge 
asked for was erroneous. By the Court: In both civil and criminal cases, the jury are judges 


: of the law and the fact ; otherwise it would be impossible for them to render a general verdict in 
any case. 

It is in general safe, as it is in conformity with the theory and the presumptiofis of our criminal 

es jurisprudence, for the jury to regard the exposition of the law given by the couFt as correct and 


’ decisive—but they are under no compulsion to do so. They not only have the physical power to 
disregard the instructions of the court, but there might be extreme cases where it would be right 
to exercise the power. Still the statutes require the Judge to expound the law to the jury and, 
in general, they will do well to heed it as authoritative. 


PPEAL from the First District Court, Robertson, J. 
Moise, Attorney General. Henderson, Jr., and Field, for appellant. 
Srorrorp, J. The defendant having been found “ guilty without capital 
punishment,” under an indictment for murder, was sentenced to imprisonment 
at hard labor for life. 3 
F He has appealed, and now seeks to reverse the judgment of the inferior 
court for various alleged errors. 
. It is only necessary to notice one. 
} A bill of exceptions declares, that on the trial of this case before a jury, 
the court instructed the jury in these words: “ The jury are not the judges 
of the law and fact in a criminal case, but must take the law as laid down by 
the court.” 
The charge was erroneous, and has not been fortified by the citation of a 
single precedent. 
In both civil and criminal cases, the jury are judges of the law and the 
fact ; otherwise it would be impossible for them to render a general verdict in 
any case. Tresca v. Maddox, ante p. 206. The State v. Ballerio, ante p. 81. 
Bostwick v. Gasquet, 10 Rob. 81. 
In the case of Ballerio, the Judge merely refused to give a charge, which, 
yi if unexplained, might have left an erroneous impression upon the minds of 
= the jurors; and we held, that there was no such error in declining to give the 
instructions asked, as would authorize us to avoid a verdict rendered after a 


strictly legal charge. 
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SUPREME COURT OF LOUISIANA, 

But here is an instruction that is absolutely erroneous; and we are 
to prgsume that it operated prejudicially to the prisoner. : 

Our view upon the respective provinces of the court and jury, are exp 
with sufficient fullness in the case of Ballerio. , 

It is in general safe, as it isin conformity with the theory and pre 
of our criminal jurisprudence, for the jury to regard the exposition of the 
given by the court, as correct and decisive; but they are under no compulsio 
do so. They not only have the physical power to disregard the instruction 
the court, but there might be extreme cases where it would be right to exe 
cise the power. Still the statutes require the Judge to expound the aw 
the jury and, in general, they will do well to heed it as authoritative, 

Judgment reversed, and the cause remanded for a new trial, acca 
law. 


Merrick, C: J. For the reasons given in my dissenting opinion in the 
case of Ballervo, I concur in the conclusion of the court in this case. 


Tue Srate v. JoserH Jerry TAYLor. 


A mulatto having been examined in chief as a witness for the State—on cross-examination it 
peared that he had been a slave, whereupon the prisoner’s counsel called on the courtto elude ‘ 
his testimony, there being no evidence that he had been emancipated. Held: the objection ae 
too late—there being no averment that the incompetency of the witness was not known before the 
examination in chief. The color of the witness would naturally have suggested an ‘ 
his condition on his voir dére; and as the prisoner had a person in court to prove that the Ps 
ness had once been a slave, there could have been no surprise when, on the won nia ; 
witness testified to that fact. The prisoner could not be permitted thus to take the c 
witness’ testimony if it had been favorable to him, reserving the right to object to his testimony? 
unfavorable. ‘a 
Where the objection te the competency of the witness arises from his own examination, va 


oi 


further interrogated to facts tending to remove the objection, though the testimony might, on é 
grounds, be inadmissible. When the whole ground of the objection comes from himself only, What 
he says must be taken together, as he says it. 28 


PPEAL from the First District Court of New Orleans, Robertson, J. “s 
Moise, Attorney General. Field & Wooldridge, for appellant. 7 

Sporrorp, J. The prisoner, a free man of color, indicted for the murder of ‘ 

a slave, was convicted of manslaughter and sentenced to imprisonment to 

labor for seven years. . 














Upon appeal to this court he bases his only claim to relief upon a bil 
exceptions to a ruling of the District Judge upon a question of evidence. | 

A mulatto, named Charles Robinson, was offered by the State as a witness, ~ 
and sworn and examined in chief without objection on the part of the d 4 
In cross-examining the witness, the prisoner’s counsel asked him if he at ~ 
ever been a slave, to which he replied that he was once the slave of Mrs. B - 
inson, and since her death, had become free, and was now free, and had s 
told by many gentlemen that he was free. The Attorney General was 
called upon by counsel to produce evidence of the freedom of Charles Robins 
which he declined doing, whereupon the defendant moved to exclude his t 
mony already given, which the court refused. The prisoner also offered a fre 


Ss 


eet We 















= ss ec jRBRTSERT ASF 


nen 











NEW ORLEANS, MAY, 1656. 


p of color, at the same time, to prove that Charles Robinson passed as the 
v1 ‘of Mrs. Robinson ten years ago, which evidence the court refused to 


ss Fits wit the District Judge did not err in refusing to strike out the testi- 


mony of the mulatto, Charles Robinson, which had been received without 

: ; and this for two reasons; first, because the objection to his compe- 
tency came too late, and, secondly, because his whole statement upon the cross- 
examination taken together, shows that he was competent. 

1. The objection came too late. There is no averment anywhere that the 
alleged grounds of incompetency were only discovered on the cross-examination 
and there are reasons to suppose that they were not first discovered then. The 
defendant has a right to examine the witness upon his voir dire previous to 
his being sworn in chief ; and the color of the witness would naturally suggest 
an inquiry into his condition. Another reason for supposing that the defendant 
was not surprised by learning, on the cross-examination, that Charles Robinson 
had once been a slave, is that he had a witness on hand to prove the fact. 
Now the defendant cannot be permitted thus to take the chances of the wit- 
ness’ testimony if it be favorable to him, reserving a right to object to his 
competency if unfavorable. 

iI. In the same breath that the witness stated he was once a slave he stated 
that he was free. ‘‘ When the objection to the competency of the witness 
arises from his own examination, he may be further interrogated to facts tend- 
ing to remove the objection, though the testimony might, on other grounds be 
inadmissible. When the whole ground of the objection comes from himself 
only, what he says must be taken together, as he saysit.” 1 Green’s Ev. § 422. 
In the State v. Cecil, 2 M. 208, where even the master was called to prove the in- 
competency of a witness, and swore that she was once his slave, but he had 
liberated her, the court could not require the written act of manumission, but 
remarked that the declaration of the master must be taken ih toto and it 
established her emancipation in the same breath. In the case of Roebuck 
v. Curry, 2 An. 998, relied upon by the appellant, it appears that the objection 
was taken in limine, and the Judge refused to hear the witness at all until proof 
of his emancipation. There was a presumption raised that the witness offered 
wasaslave. It could only be removed by legal proof, and the writing was 
required, which (the court remarked) was stated to be within the immediate 
reach of the party offering the witness, and who failed to produce it, though 
time was allowed for the purpose. 

IIL. The case of the appellant was not strengthened by the offer of Louisa J. 
Parker, f. w.c., as a witness, toprove that the boy, Charles Robinson, passed as 
the slave of Mrs. Robinson ten years ago; and the court did not err in refus- 
ing to hear her to this fact, because ‘she was not offered until after Charles 
Robinson had been examined without objection, and there was no allegation or 
pretence that the fact had just been discovered. “ It was the duty of the . 
party taking a bill of exceptions to state every fact necessary to esiablish the 
error complained of. In the absence of such proof, the presumption is in favor 
of the opinion rendered by the judge a quo.” Porter, J., in Pilié v. Lalande, 
7 N. 8. 650. 

The judgment is, therefore, affirmed with costs. 





SUPREME COURT OF LOUISIANA, 


J. P. Wurrvey & Co. v. Jonn Gavcne. 
Question of fact as to whether the damage to goods, was before, or after shipment. 


PPEAL from the Sixth District Court, Cotton, J. 
Durant & Hornor, for plaintiffs and appellants. Dufour, for d 

Vooruizs, J. The owners of the ship Express sued the defend 
freight bill for the sum of $937 48. The latter in his answer admit F 
correctness of the bill, but claimed a reduction of the sum of $194 § 
damage which occured to his goods on their transportation from Liverpod 
New Orleans. 

This deduction was allowed by the court below, and the plaintiffs : 

The record discloses that the goods, when delivered to the defenda ti 
unpacked, were found damaged by salt water. One of the witnesses sf 
that a great many articles of crockery, consisting of pitchers, jugs and ¢ n 
sticks, were broken; that the paper in which they were packed was wet # 
salt water; that the damage to which crockery is liable, when wet withs 
water is, that the salt water tends to rot the straw, so that the a 
become loose, and are destroyed by the least handling; and that crockery: 
inside of the packages is always damaged. This testimony appears to be cm tes 
roborated by several other witnesses. In regard to the question of da —_ 
to the goods, we think the proof is conclusive. The goods, according te 
bill of lading, were shipped in good order and condition by Thomas F. | 
nett, on board of the ship Express at Liverpool, on the 18th of July, 185 
be delivered in like good order and condition to the defendant at New 0 
“all and every the dangers and accidents of the sea and navigation of what 
soever nature and kind excepted.” 4 

The damage to the goods having been established, the burden wae 
thrown on the plaintiffs to show, that it was occasioned by one of the perils ’ 
from which they were exempted by the bill of lading. But such is not pre 
tended to have been the case in this instance. The defence rests on the ground 
that the damage existed previous to the shipment of the goods. It is true that 
the acknowledgment of the master as to the condition of the goods, extended 
only to the external condition of the casks, excluding any implication as to cr 
quantity, quality or condition, or whether properly packed or not in the casi 
when received on board. Had the evidence laid a foundation for a rease 
inference, that the damage had occured previous to the shipment of the 
it is clear that the burden wonld have been thrown on the defendant to ret 
the inference. But we do not think that any such foundation has been 
We are, therefore, bound to conclude that the damage was occasioned by dl 
fault or negligence of the master of the vessel. This we think is in acce 
with the doctrine announced in the cases of Clark v. Barnwell, and i 
Lambut, 12 Howard, 280 and 347, relied upon by the appellants. 

It is, therefore, ordered and decreed, that the judgment below be aflin e 
with costs. Fe 

Lea, J. (with whom concurred Sporrorp, J.) The evidence in this. 
shows that the crates containing the damaged goods were in apparent go 


Ue 
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| (wit: externally) when delivered: that they were stowed in a part of 
‘the vessel where damage from leakage was impossible: that the hold was 
kept free of water, caused by ordinary leakage, by pumping regularly every 
“night : that the stowage was good, and that the vessel shipped no water on 
the voyage. There was no stress of weather. To use the language of two of 
the witnesses, the vessel did not ship more than a bucket of water on the voy- 
ago; and lastly, it appears that no other goods except those shipped to plaintiff 
were delivered in a damaged condition. It is moreover shown that these goods 
came from the interior of England, that they were brought to Liverpool in canal 
“boats. 
There is but one circumstance tending to rebut the conclusion that it was: 
"physically impossible that these goods could have been damaged on board of 
‘the vessel, and that is the probability that they were damaged from dampness 
caused by salt water, which rotted the exterior packing of the goods. It is 
wéll known, however, and it has been judicially recognized as a geographical 
fact, that the river Mersey is filled with salt water, and that the tide cbbs and 
flows to a very great height. 2d Rob. 403. 
~ If these goods came down the river Mersey it is more than’ probable that 
they were damaged in their transportation to Liverpool. Be this as it may, it 
appears to me to be a physical impossibility that the four damaged casks 
shipped to Gauche (all of one mark) should, under the circumstances, have 
sustained damage from salt water on the voyage, while all the other merchan- 
dize of which the cargo consisted, remained uninjured. It appears to me that 
the burden of proof incident to the acknowledgment in the bill of lading, which 
is conclusive only as to the external condition of the casks, has been shifted 
from the shoulders of the carrier to that of the shipper. 12 Howard 280, 547. 





Joun O. Barters & A. W. Dana v. Tuer Crepirors anp THE CREDI- 
tors oF Srarrorp, Barres & Co. 


Insolyents leased a hotel from 8. for one year from the 14th January, 1855, for $15,000 per annum, 
payable in monthly installments of $1,250. In May, 1855, the lease was sold, by order of Court, 
and 8. the lessor. became the purchaser. J/eld: That the purchase of the lease by the lessor 
extinguished the lease, and the lessor should be put down on the tableau as a creditor of the in- 
solvents only for the sum due at the date of the sale of the lease. For the remaining seven 
months nothing was due him, as (he being the purchaser) the lease was dissolved by confusion. 

Decision in Cook & Morehouse v. Dodge & Johnson, 6 An. 275, affirmed. 

The order for the sale of the lease does not say that the purchaser shall assume the payment of the 
rent, and no such construction is warranted by implication of law. Neither the forced nor volun- 
tary assignment of a lessee’s right of occupation carries with it any such obligation. Lea, J., with 
whom concurred Spogrorp, J., dissenting. 

There are two ways of selling the unexpired term of a lease; one by selling it for a premium sub- 
ject to the payment of rent to the landlord ; the other by selling or assigning the right of occupa- 
tion without the assumption of rent. The latter is the more frequent, as it rarely happens that the 
unexpired term of a lease is worth a premium. Laga, J., with whom concurred Sporrorp, J., dis- 
senting. 

Where a lease is offered for sale upon the condition that the purchaser shall asrume the payment of 
the rent, confusion would take place should the lessor, himself, become the purchaser. But where 
the payment of the rent is not to be assumed, by the terms of the sale, the rights of the lessor who 

" purchases, are not extinguished : he has not acquired any obligation due himself and the price of 
the purchase, in such cases, is due not to the lessor, but to the principal lessee, or his representa- 
tives. Lea, J., with whom concurred SporrorD, J., dissenting. 

Code 2676, 2677, 2696. 
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SUPREME COURT OF LOUISIANA, 


aa ho AL from the Fifth District Court of New Orleans, Augustin, 3, 
Canorrons, Clark & Bayne, for Syndic. Magne, Mott & Fraser, Race yy 
and Dunean & MeConnel, for different creditors. 
Vooruies, J. A provisional tableau of distribution filed by the 
this case has given rise to various oppositions. 
1. The claim of F. 8. Slatter for the sum of $17,705, classed as a 
for rent, is opposed by Edward Turpin, one of the creditors of the inge 
Slatter, it appears, leased his property, known as the “ City Hotel,” to 
W. Cullom and John O. Bartels, for the term of three years from the 144 
January, 1852, at an annual rent of $16,200, payable in monthly inst 
- of $1,350. On the 20th of December, 1854, Slatter leased the same prope 
to James Stafford, John O. Bartels and Amos W. Dana for the term of » 
year from the 14th of January, 1855, for the sum of $15,000, payable. 
monthly instalments of $1,250. The lessees under each contract furnished 
the lessors their corresponding promissery notes. On the 30th of the 
month in which the last contract of lease was entered into, Bartels and D 
filed a petition in the Fifth District Court of New Orleans, accompanied ith 


a schedule or statement of their affairs, in order to obtain a respite for 0 ei 


two and three years from their creditors. Slatter was carried on the sehed " 
thus filed as a creditor of the insolvents for the sum of $3,048 75, as theb 
ance stated to be due to him on the three last installments of the lease 

the 14th of January, 1855. In the proceedings, there is no reference to 
other contract of lease. On the refusal of their creditors to grant the 
Bartels and Dana made a voluntary cession of their property on the 27th 
February, 1855. At the syndic’s sale in May, 1855, the lease to the i 
was adjudicated unconditionally to the lessor, Slatter, for the price of 


Slatter’s claim for rent was allowed for the entire term of the lease, ending the 


14th of January, 1856, to-wit: $15,000, with the lessor’s privilege, dedueting 
therefrom the price of adjudication, to-wit : $3,000. 
We are now required to determine, under these circumstances, 


Slatter is legally entitled to be classed on the tableau for the rent of the une: 


pired term of the lease, to be reckoned from the date of his purchase, 


seven months and a half at $1,250 per month, making an aggregate of. 
We have recently decided a case in which we held, that the purchase of a lease 


by the lessor, operated as a dissolution of the contract of lease by confusion, 


the qualities of lessor and lessee uniting in the vendee. It is true, in thate 
the consideration for the transfer of the lessee’s rights was expressly stipulat 
to be a premium, whilst in the present, no such mention is made; bu 
appears to us this is immaterial, as the effect in either case must be the 
the divestiture of the lessee’s rights to which the purchaser becomes sub 
ted. Let us suppose, for instance, that any other person than the 
himself had become the purchaser of the lease, would not such purch 
bound not only for the purchase money, but for the rent stipulated to be 
by his vendor? Illustrating farther, in a sub-lease, which the law permits 
lessee to make, the rights of the lessor cannot be affected. ‘ The lessee 
right to under-lease or even to cede his lease to another person, unless 
power has been expressly interdicted.” C. C. 2696. In such case the 
lord’s privilege or right of pledge only would be affected. ©. C. 2676, 
What difference then isthere between such a conveyance and a forced 

of the lease to another person? As to the legal effect of either guoad tht 
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we think there can be none. We are, therefore, of opinion that the 
ai ( ee we dissolved by the sale to Slatter, the lessor. Slatter is, 
ntly, only entitled to recover the following sums with the lessor’s 
to be classed as such on the tableau of distribution, to-wit : $8,048 75, 


3 ‘balance due under the first lease, and $3,875, balance due for five and a half 


months’ rent under the last lease, after having deducted therefrom $3,000, the 
money for the unexpired term. 

9. The claims of several creditors, for supplies as retail dealers, and for ser- 
vices rendered as domestics or servants, classed as privileges, are also opposed 
by Turpin. The controversy in this matter seems to be limited to the question, 
whether these creditors are entitled to the privileges allowed them by the 
judgment of the court below, to secure the payment of their respective claims, 
According to the decision in the case of Cook & Morehouse v. Dodge & John- 
gon, 6 An, 275, they are clearly not entitled to be ranked as privileged creditors. 
We do not think there is any good reason to authorize us to overrule that 
decision. Unless manifestly erroneous, we think it would be unwise for us to 
disregard the interpretation of a statute by our predecessors. 

The claim of Sampson & Keene, classed as a privilege, is also opposed. 
They claim the vendor's privilege on the price of certain furniture which was 
sold by them to the insolvents. The proof leaves no doubt on our minds as to 
the correctness of their claim, which was allowed by the judgment of the 
court below. 

4, The following claims classed as privileges on the tableau are also opposed, 
to-wit : 


Clerk’s costs and costs retained.........cccccccsecccccccees $100 00 
. Sheriff’s costs of sale, advertising, &c., labor, &c.............. 887 70 
SEB n00 ccc cccecevocesnccosespncoeeagee spas eenas 150 00 
SOE D PROB... ows ccccccccncccceccccscceseccoscescenss 100 00 


The sheriffs throughout the State are bound, whenever they return a paper 
or process into court, to endorse thereon the specified items of fees to which 
they may be entitled. All officers claiming costs or fees are bound, whenever re- 


’ quired to do so, to deliver to the person against whom such fees may be charged, 


an explicit fee bill. Clerks and sheriffs can only demand such fees as are ex- 
pressly allowed them by law. In the Act entitled “An act to regulate and 
define costs and fees generally,” (Session Acts of 1855, 162,) the only charge 
in relation to sheriff's fees, left to the discretion of the court, is that for keeping 
personal property and slaves in certain cases. The fees which notaries may 
demand, are also defined and regulated by that Act. As none of the claims: 
thus classed appear to have been established by the requisite proof, it is clear 
that they cannot be allowed. But considering the admissions in the record, 


_ which may have misled the parties in this regard, we think it would be ine- 


quitable to conclude them. Justice therefore, requires that the cause should 
be remanded to determine the matter legally. 

5. The claim of J. Stafford for $6,300, classed as an ordinary debt, is. also 
contested. He was, as we have seen, one of the joint lessees under the second: 
lease, and bound in solido with his partners for the rent. He was also bound, 
for the debts contracted for the hotel after he became a partner, about July, 
1858, as shown by the testimony of Z. Barnett. Under that lease we have. 
allowed Slatter $6,250 as rent, with the lessor’s privilege. Under these cir- 
cumstances, we do not think Stafford should be permitted to partake in the. 
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La 
fund of the estate until the payment of the other creditors. For the 
reason, we think the claims of J. Stafford & Co. for $3,502 and 
classed as ordinary debts, should also be disallowed, so far as the same . 
prejudicial to the other creditors. It is clear that the rights of thee 
of a partnership cannot be affected by equities which may exist betwe 
partners. 
6. We do not think there is any material error to the prejudice 
creditors in the amount allowed as commissions to the provisional syndic ay 
syndic by the judgment of the court below. } 
It is, therefore, ordered and decreed, that the judgment of the court 
be avoided and reversed, that F S. Slatter be classed on the tableau of 
bution as a creditor for the sum of six thousand nine hundred and t 


three dollars and seventy-five cents, with interest thereon, according om 


with the lessor’s privilege, being the balance due him for rent after ded 

the sum of $3,000, the purchase money of the lease, that the claims of 
creditors for supplies as retail dealers, and for services as domestics or se 

be disallowed as privileges, and the same be classed as ordinary debts, that 
claims of J. Stafford-and of J. Stafford & Co., classed as ordinary debts, be 
rejected, that the cause be remanded to determine the amounts to which 
clerk, sheriff, notary and appraisers may be respectively entitled, that the j 
ment in other respects be affirmed, and that the costs of appeal be borne 
the appellees against whom the judgment is reversed, and by the “——_ 
where the judgment is affirmed in favor of the appellees. 

Lea, J., (with whom concurred Sporrorp, J.) dissenting. I concur in ; 
opinion of the majority of the court, as delivered by Mr. Justice Voo 
except ‘so far asit relates to the construction of the obligation assumed by 
S. F. Slatter, in the purchase of the lease at the Sheriff’s sale. 

In the opinion of the court, ‘the contract of lease was extinguished by the 
sale of it to the lessor,” on the ground, “that having become the purchaser of 
the lease he, the lessor, united in himself the qualities of lessor and lessee,” 

The facts of the case, so far they are essential to the illustration of the 
question presented, are as follows: On the 2d of May, 1855, an order of court 
was granted for the sale of all the property belonging to the insolvents, B 
virtue of the order, the Sheriff offered for sale, on the 15th of May, the unex- 
pired term of the lease made by Slatter to the insolvents, having then seven 
and a half months to run; at which sale, Slatter himself became the purcha- 
ser for the sum of $3000. The question is, whether at this sale, Slatter a 
sumed the payment of a monthly rent of $1,250, in addition to a premium of 
$3,000; or whether the $3,000 was a bid made for the right of occupation of 
the hotel for the unexpired term of the lease. The test suggested in the opinion 
of the court, by which this question should be solved, is certainly a fair one. 


What would have been the obligation of any other purchaser but the re 


at such a sale? For it would be contrary to all rules of equitable con 

tion to impose upon Slatter a different obligation from that which would have 
been assumed by any other bidder. Now the order of sale does not say 
the purchaser shall assume the payment of the rent; the lease does not 
pear to have been sold subject to any such condition, anil it is not so stated in 
the adjudication. No such construction is warranted by implication of law. 
Neither the forced nor the voluntary assignment of a lessee’s right of 

tion, carries with it any such obligation. 
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not necessary to embarrass the inquiry with speculations as to the pro- ; 
bable rights of a lessor in a case where his contract was infringed by such an = Oneprrons. 
t. In the case at bar, no such question is presented ; the lessor 
having acquiesced in the sale by becoming himself the purchaser. There are 
twoways of selling the unexpired term of a lease; one by selling it fora’ 
jum, subject to the payment of the rent to the landlord, the other by sell- 
ing or assigning the right of occupation without the assumption of the rent. 
The latter is the more frequent way of selling or assigning it, since it rarely 
happens that the unexpired term of a lease is worth a premium. ‘The case of 
g sub-lease is a familiar illustration of one form of this latter mode of assign- 
ment. The sub-tenant has nothing to do with the original contract of lease. 
7: He is bound only for the payment of the rent which he stipulates to pay as 
My gub-lessee; and whatever may be the rights of the landlord to cause the lease 
1g to be cancelled for the non-payment of the rent by his tenant, he can in no 
he case hold the sub-tenant liable for the payment of the rent under a contract 
ts to which he is not privy. Even the lessor’s privilege would not extend to the 
. effects of the under-lessee, except so far as the latter might be indebted to the 
e 
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principal tenant. C. C. 2676. 6 Rob. 294. 

Now, it must be conceded, that where a lease is offered for sale upon the 
condition that the purchaser shall assume the payment of the rent, confusion 
would take place should the lessor himself become the purchaser, for the rea- 
son that the relation of debtor and creditor would be united in the same per- 
gon; and this would be in accordance with the decision lately rendered in the 
case of Young v. Cambot ; and for the like reason, where the payment of the 
rent is not to be assumed by the terms of the sale, the rights of the lessor, 
who purchases under such circumstances, are not extinguished. He has not, 
by the purchase, acquired any obligation due to himself; the price of the pur- 


; chase in such case is due not to the lessor, but the principal lessee or his repre- 

sentatives. This doctrine was fully recognized in the case of Bach & Co. v. 
Cottingham, recently decided. 

In that case, as in the case at bar, a judicial sale was made of the unex- 

pired term of a lease, the purchaser paying a fixed sum therefor. Before the 


expiration of the lease, the property was destroyed by fire. The lessor, 
who had received the whole of his rent up to the expiration of his lease, was 
sued both by the purchaser of the lease and the seizing creditors of the prin- 
: cipal lessee, for the reimbursement of the overpaid rent; the former contend- 
ing, that by the terms of his purchase, he had acquired all the rights of the 
' original lessee. But the court held, that the right to reimbursement had not 
| passed to the purchaser of the unexpired term of the lease, but remained 
vested in the original lessee and, as such, was liable to seizure by his creditors. 
It is clear, therefore, that the purchaser of the unexpired term of the lease, 
was not subrogated to the contract of lease with its rights and corresponding 
obligations. He became not the assignee of the contract, but he acquired the 
right of occupation under the contract. There is nothing in the nature of the 
proceedings for a sale, nor in the presumptions arising from the facts of this 
case, which would indicate the intention or the expectation that the purcha- 
ser was to pay a premium on the lease. Had such been the intention of the 
syndic at the time the order of sale was applied for, it should have been clear- 
ly expressed. 
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But the facts of the case absolutely repel any such presumption, , 
Orepitors. pears to me manifest, that no person could be expected to pay a premix 
the unexpired lease of a hotel, after the business season had nearly ex 
and at a time when the season was approaching at which many of the 
hotels of the city are closed from inability to pay expenses, and when: 
which are not closed, are kept open at a charge to the proprietors; and} 
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is contended, that a purchaser would, under the circumstances, not yon 
assumed to pay a monthly rent of $1,250, but would be liable for a pre, Tei 
of $3,000 more for the privilege of so doing. As respects ‘Slatter affirm 


such a conclusion is not less improbable, for having his accruing rent 

extent of $9,375 secured to him, by his privilege of lessor, we are to con 

that he offered a premium of $3,000 more for the purpose of extingui 

his claim, thereby making a voluntary sacrifice of the whole of it. A rule of i 

interpretation which leads to such a conclusion, cannot, in my opinion, on 

rectly illustrate the intentions of the parties. ~ |. Te 
I think that Slatter, after being charged with the amount of his bid, shoul 

be placed on the tableau, as a creditor for the rent accruing until the expige 


tion of the lease. — ‘a An in 
“4 sibl 
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a The § 
Crry or New Orteans v. Wituiam H. Garanp. 


a 
An affidavit alleging that the defendant attempted to depart permanently from the State, thats © 
concealed himself to avoid being cited, and that he is about to remove his property out of the 
State, is insufficient for an attachment. The allegations refer, indefinitely, to the past—makens 
allusion to the present, or future, and are too vague to form the legal foundation of an attachment, 
4 


PPEAL from the Sixth Distriet Court of New Orleans, Cotton, J. “ 
Livingston, City Attorney. Hunton & Pike, for defendant and appellee, ' 


Voornies, J. This is an appeal taken from a judgment setting aside a writ 
of attachment. ; 
The petition charges “that William H. Garland attempted to depart from the 
State permanently, and that he concealed himself so as to avoid being citedto 
appear and answer the demand of petitioner, and that he is about to remove his 
property out of the State.” Besides the correctness of the allegations of the 
petition, and the amount of the debt claimed, the affidavit declares that “the 
said Garland did attempt to depart. permanently from the State of mate 

and is about to remove his property out of the State.” 

A creditor may attach the property of his debtor, “when such debtor is about 
leaving permanently the State, without there being a possibility, in the ordinary 
course of judicial proceedings, of obtaining or executing judgment against him 
previous to his departure, or when such debtor has already left the State never 
again to return; or when such debtor resides out of the State; or when be 
conceals himself to avoid being cited and forced to answer to the suit intended — 
to be brovght against him.” OC. P.,240. To obtain the attachment, it is esse 
tial that the creditor should make “a declaration under oath, at the foot of his 
petition, stating the amount of the sum due to him, and that his debtor is ry 
on the eve of leaving the State permanently, that he has left it never again 
return, that he resides out of the State, or that he conceals himself in ordert® — 
avoid being cited.” C. P., 248. 
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Yhese provisons, we think it is clear that the affidavit must be con. N*¥ ee. 

defective. The allegations, both in the petition and affidavit, in regard Gams. 

i istare and concealment of the defendant, refer indefinitely to the past, 

no allusion either to the present or future, too vague indeed to form the 

~) foundation of an attachment. As the remedy by attachment has always . 

been considered harsh, a party who resorts to it must therefore bring himself uw 

strictly within the requirements of the law. - a 
‘kis therefore ordered and decreed that the judgment of the court below be ) 


afirmed with costs. 
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An interpretation of a statute which must lead to consequences mischievious and absurd is inadmis- 
sible, if the statute is susceptible of another interpretation whereby such consequences may be 
avoided. The legislative intention must be honestly sought after and faithfully executed, if not 
in conflict with a paramount Jaw. And in cases like this, the meaning must be sought, not merely 

a in the words of the statute itself, but in its subject matter, in the history of the legislation there- 

F upon, in the purpose of the law, the reason of its enactment, and the evil it sought to remedy. 

The subject matter of the Act of 14th March, 1855, (“an Act creating a Recorder of Mortgages for 

Bs the parish of Orleans,”) is not the erection of a new office. It seems to imply the recognition of 

* an existing office, whose duties are well known. It does not purport to extinguish that office, and 

hk to substitute a new and different one. It provides for the mode of appointing an incumbent fo fill 

he it at stated intervals, for the mode of giving his bond, and for the appointment of his deputy, 

Do 

nt 
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of 
or 
© 4 Tae Srare or Louisiana, on the relation of Jonn Ho.mes, v. Exmx 
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whose duties are te be commensurate with his own, but for whose acts he and his sureties are to 
be responsible. All these sections relate to the cflicer, not to the office; the office exists indepen- 
dent of the statute; and these simple provisions about the incumbent constitute its whole subject 





f matter. 

? The statute in question is in fact but a grouping together in one act of parts of three pre-existing 4 
3 laws, with very slight changes of phraseology, and no change whatever of substance. By it the 

it Legislature has merely said “ here is a condensed statemcnt of all the law now in force relative to 


7 the mode of appointment, term of service, amount and condition of the bond, and appointment, 
duties of and responsibility for a deputy, of the Recorder of Mortgages for the parish of Orleans: 
all else, upon these specified matters, is repealed.” 

It cannot fairly be inferred that an ancient office was thereby abolished, and a new one created. 
The literal terms of the statute do not seem to require such a construction; its history, subject 
matter and purpose alike forbid it. 

A person holding an existing office under a fixed tenure cannot be removed, or his regular term of 
service abridged by an ordinary act of legislation, other than an Act abolishing the office. The 
mode of removing officers is prescribed by the Constitution. 

While the history of the legislation, and the circumstances under which the statute was enacted 
may be inquired into, as furnishing aids to its interpretation, still the plain and unequivocal 
meaning, according to its received acceptation, of the language in which an Act is expressed, 
should not be overlooked. Lxa, J., dissenting. 

Under the Constitution unless the object of a law is expressed in its title, the law is absolutely void; 
indeed nothing else can be lawfully included in it ; if therefore, the object or intention of the law- 
giver is not made clear by the other parts of the Act, it must be determined with absolute certainty 

a by a reference to its title. Lxa, J., dissenting. 

tS The object of the statute in question is empressed in ite title: that title is “an Act creating a Re- 

corder of Mortgages for the parish of Orleans.” The statute created anew the office of Recorder 

of Mortgages, and authorized the appointment of a new officer. Lea, J., dissenting. q 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Lacy & Wooldridge and Moise & W. M. Randolph, for plaintiff. Ogden 
& Leovy, for defendant and appellant. 
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SUPREME COURT OF LOUISIANA, 


Sporrorp, J. (Lea, J., dissenting.) The defendant, holding a ¢ 
from the late Governor, as Recorder of Mortgages for the parish of 
for two years from the Ist day of March, 1855, has appealled from 
ment ordering him, by peremptory mandamus, to register the t 
recognize the capacity of the relator, Holmes, who was commissioned by 
present Governor on the 15th March, 1856, as “ Recorder of Mortgages 
parish of Orleans, vice Emile Wiltz, whose term of office has expired by 
provisions of an Act entitled “an Act creating a Recorder of Morte 
the parish of Orleans,” approved March 14th, 1855. The judgment g 
from also condemns the defendant to deliver all the archives of the "7 
Recorder of Mortgages in his possession to the relator, and to pay the costs of 
these proceedings. “if 

The relator has moved to dismiss the appeal; the matter in dispute is show 
by affidavit to exceed three hundred dollars, and the case is within Our Appel. 
late jurisdiction. a 

The controversy turns principally upon the construction of the 
section of the “Act creating a Recorder of Mortgages for the parish of 
leans,” approved March 14th, 1855. (Session Acts, p. 821.) . Section fourde 
clares “that all laws contrary to the provisions of this Act, and all laws onthe 
same subject matter, except what is contained in the Civil Code and Codeat 
Practice, be repealed.” 

The relator contends that, therefore, the statute of Mareh 14th, 1855, ab 
ished the office of Recorder of Mortgages for the city and parish of NewQ,. 
leans, which had existed at least ever since the 20th March, 1813, (Session Ack, 
p. 136,) and created a new, distinct and independent office, which has never 
been filled until the relator was appointed as its first incumbent on the - 
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March, 1856. 

If this be true, the judgment is clearly wrong in decreeing the ached 
deliver the archives of his extinct office to the incumbent of a new and diffe 
ent office, without any warrant of law. For the Act of March 14th, 1855, apm 
which the relator bases all his pretensions, insisting that we must shut oureyes 
to everything else in our voluminous statute books, has declared what shall be 
done with the important and valuable documents belonging to the office said 
have been abolished. If the statute has created a new office, it has leftthe 
first incumbent to enter upon a new career, unembarrassed by the co 
ancient records, but with faint lights to guide him. 

The first section declares “that the Governor shall nominate and, by and 
with the advice and consent of the Senate, appoint a Recorder of M 





for the parish of Orleans, who shall hold his office for two years, and until 
successor shall be duly appointed and qualified.” niet 
“Sec, 2. That he shall furnish to the Governor of the State his 
one or more securities, to the amount of forty thousand dollars, for the 
execution of the duties required of him by law, and for the payment 
damages as may be sustained by his failure to discharge such duties. 
“Sec. 3. That he is authorized and empowered to appoint a deputy, 
duties shall be the same as those of said Recorders; provided, that he 
sureties shall be responsible for the official acts of said deputy.” Then 
the repealing section already quoted, and this is all. aS 


An interpretation which must lead to consequences both mischievous 4 
absurd is inadmissible, if the statute is susceptible of another int ; 
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_grbereby such consequences may be avoided. The legislative intention must be 
~ ponestly sought after and faithfully executed, if not in conflict with a paramount 


daw. And, in cases like the present, we are authorized to search for that mean- 
“ing, not merely in the words of the statute itself, but in the subject matter, in 
the history of the legislation thereupon, in the purpose of the new law, the 
yeason of its enactment, and the evil it sought to remedy. Ardry v. Ardry, 
16L., 268; Coe v. Williams, 5 N.S., 140; Commercial Bank v. Foster, 5 An., 
516. 

The subject matter of the law, then, is not the erection of a new office. In- 
deed, it seems to imply the recognition of an existing office, whose duties were 
wellknown. It does not purport to extinguish that office and to substitute a 
new and different one. It provides for the mode of appointing an incumbent 
to fill it at stated intervals, for the mode of giving his bond, and for the appoint- 
ment of his deputy, whose duties are to be commensurate with his own, but 
for whose acts he and his sureties are to be responsible. All these sections re- 
late to the officer, not to the office ; the office exists independent of the statute; 
and these simple provisions about the incumbent constitute its whole subject 
matter. 

But the repealing clause is relied upon as accomplishing a great deal more 
than the statute would have done otherwise. 

We take notice that, during the session of 1855, one hundred and forty other 
Acts were passed with the same repealing section. 

These Acts were adopted in pursuance of a system inaugurated at the pre- 
ceding session of the same General Assembly. 

On the 15th March, 1854, was approved the “ Act to provide for the revision 
of the statutes of the State of a general character,” whereby a legislative com- 
mittee was appointed ‘to revise the statutes of the State of a general charac- 
ter, to simplify their language, to correct their incongruities, to supply their de- 
ficiencies, to arrange them in order, and to reduce them to one connected text, 
with a view to their adoption as the Revised Statutes of the State.” (Session 
Acts, p. 57.) 

This committee proceeded with more than the usual celerity of codifiers, and 
the work was prepared in season for the next session. But an obstacle to its 
adoption as a whole was found in Art. 117 of the Constitution: “The Legislatare 
shall never adopt any system or code of laws by general reference to such 
system or code of laws, but in all cases shall specify the several provisions of 
the laws it may enact.” To evade this obstacle, it was proposed to pass the 
Revised Statutes in detail, with a sweeping repealing clause at the end of each ; 
and, like evasions in general, this seems to have been productive of unforeseen 
troubles. 

But, by this change, the Legislature did not, as contended by the relator’s 
counsel, abandon their original purpose of “ revising” the statutes; this is mani- 
fest from their own declaration in the “ Act to regulate and define the duties of 
the commissioner appointed to revise the statutes of the State, and to fix his 
compensation” approved March 15th, 1855, (p. 212). That statute provided 
that the person selected by the joint committee of the two houses “to revise 
the statutes of the State under their supervision and direction, be continued in 
his functions until the final completion and adoption of the “Revised Statutes” 
by the General Assembly and their publication.” 

It provided further “ that it shall be his duty after their adoption and enactment 
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by the General Assembly, to compile them into a book, to be called the «| 
Statutes of Louisiana,” with marginal notes, table of contents and inde; 
to the work reported to the Legislature.” : 

These matters of history may aid us in arriving at the true meaning of 
last section of the statute before us, For we find that the statute cont 
nothing that is original, except this repealing section. yo 2 

As already remarked, it introduced no new office unknown to the law b . 
In fact, it is but a grouping together, in one statute, of parts of three y 
ing laws, with very slight changes of phraseology, and no change what 
substance. 

The first section is taken from the Act of March 20th, 1813, p. 186; thes a 
ond from the Article 8358 of the Civil Code, and the third from the Act i 
March 7th, 1848, p. 29. ; 

The duties of the office are not described, and therefore do not enter into the 
“ subject matter ;” they are left as they stood before. The original of this ¢ 
is to be found in the code of 1808, p. 464. The Register of Mortgages at 
Orleans was Register for the whole Territory. His duties were preseribed in| 
old code. By the Act of March 24th, 1810, sec. 25, Sess. Acts, p. —, the dug 
of this register at New Orleans were reduced almost to those of a registerfer 
the county of Orleans merely, the Parish Judges of the parishes where mot 
gaged property was situated being made recorders of mortgages for ele 
tive parishes, 

By the Act of 20th March, 1813, the term of the incumbent and the wll 
appointing him were declared, but no change was made in the nature of the 
offices. The same term and the same mode of appointment have been re-declared 
in the Act of 14th March, 1855, and still no change is made in the a 
or its duties. 

By the present code adopted in 1825 (and which is specially reserved as sill 
in foree by the repealing clause under consideration) the same office is recog 
nized as then existing, and the duties thereof more distinctly defined tha 
before. 

“Art. 3849. There is established in each parish an office for the recording of 
mortgages, privileges and donations.” 

“ Art. 8350. This office is kept in the parish of Orleans by a particular = 
called the Recorder of Mortgages.” 

“ Art. 3351 et seq. describe the duties of the Recorder of Mortgages forthe 
parish of Orleans. 

Art. 3521 of this code constitutes a repealing clause as extensive as the one ‘ 
annexed to the statute under consideration. 

It has not been suggested that the code of 1825, which treats directly of Pa 
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office itself, extinguished the old office and established a new one. 
On the 7th March, 1843, the Act authorizing the appointment of a depaty te 
the Recorder of Mortgages for the city and parish of New Orleans was 
in the identical terms preserved in the 3d section of the Act of 
14th, 1855. . 
This review of the pre-existing legislation relative both to the office aa a 
officer, may also contribute to elucidate the meaning and intent of the Act in 
question. - 
By this statute we think the Legislature has merely said: “here is a silk 
densed statement of all the law now in force relative to the mode of ‘ 
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of service, amount and conditions of the bond, and appointment,  *™4™ 
of, and responsibility for a deputy, of the Recorder of Mortgages for the Wire. 
h of Orleans ; all else, upon these specified matters, is repealed.” 
We cannot fairly infer that an ancient office was thereby abolished and a new 
one created. The literal terms of the statute do not seem to require such a 
construction; its history, subject-matter and purpose alike forbid it. 
If the office to which mile Wiltz was duly appointed for a term of two years, 
from the Ist of March, 1855, has not been abolished, there was no vacancy when 
the relator was appointed to it, nor is there yet. 
For, it is inadmissible to say that a person holding an existing office, under a 
fixed tenure, can be removed, or that his regular term of service can be abridged, - 
by an ordinary act of legislation other than an Act abolishing the office. The 
mode of removing officers is prescribed by the Constitution. 
It is therefore ordered that the judgment of the District Court be avoided and 
reversed, that the petition for a mandamus be dismissed, and that the relator pay 
costs in both courts. 
Merrick, C.J. I concur with Mr. Justice Sporrorp. It may also be remarked 
that the Article of the Civil Code cited by him, 2858, and which is the second 
section of the Act of 1855, is in these words, viz: 
“The Register of Mortgages for the parish of Orleans shall furnish the Gov- 
ernor of the State one or more sureties, te the amount of forty thousand dollars, 
for the faithful execution of the duties required of him by law, and for the pay- 
ment of such damages as may be sustained by his failure to discharge such 
duties.” 
This Article, as well as all other Articles in the Civil Code on the subject of 
registry, are expressly exempted from repeal. The defendant, Wiltz, had given 
his bond in conformity to this Article of the code which is expressly recognized a 
by the Act of 1855 as being in force. Now, the office having been continued, r 
nothing short of an express declaration to that effect ought, in legislation merely 
revisionary, to be deemed sufficient to remove the incumbent. 
Lea, J., dissenting. In March, 1855, an Act of the Legislature was approved 
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of having the following title : “ An Act creating a Recorder of Mortgages for the par- 
ish of Orleans.” By the first section of this Act it was enacted “ that the Governor 
er shall nominate, and by and with the advice and consent of the Senate, shall 
appoint a Recorder of Mortgages for the parish of Orleans, who shall hold 
. his office for two years and until his successor shall be duly appointed and 


qualified.” 

" In accordance with the instructions contained in this section, the Governor did 
nominate, and by and with the advice and consent of the Senate, appointed a 

: Recorder of Mortgages, investing him with a commission authorizing him to 
hold the office from and after the date thereof. By virtue of the commission 

° thus given to him, the relator, John Holmes, claims to be put in possession of 





the records, documents, books, papers and effects appertaining to said affice of 

Recorder of Mortgages. 
: For answer to this demand, Emile Willz, the defendant, avers that he ig the 
" Recorder of Mortgages of the parish of Orleans, holding the office under a COM. 
7 mission from Governor Hebert bearing date of the 1st March, 1855,; that said 
commission was issued to him in strict conformity with the Constitution and 
laws of the State of Louisiana, and that by virtue of said appointment and, com. 
mission, and by the laws under which it was given, he.‘is entitled to hold the 
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office for the space of two years from the date thereof, to wit, until 
March, 1857. In other words, the defendant contends that the law under 
he was appointed, never having been repealed, he is entitled to hold the 
according to the tenor of his commission. 

In the argument of the case at bar, questions have been presented 
the interpretation of nearly all the revisory legislation of 1855; questions which 
are environed with difficulties which scarcely any rule of interpretation can recon, 
cile, but which, it appears to me, the issue presented imposes upon us the neces. 
sity of solving only in part. 

For the purpose of determining the issue between the parties, it is only neces. 
sary to inquire whether a new office has been created? and if so, whether the 
previous legislation inconsistent with the creation of such new office has been 
repealed? It is urged that the statute which is the subject of interpretation and 
which is entitled “ An Act creating a Recorder of Mortgages for the parish of 
Orleans,” did not in fact create and was not intended to create such an officer; 
that the section which instructs the Governor to nominate, and by and with the 
advice and consent of the Senate to appoint a Recorder of Mortgages, does not 
authorize, and was not intended to authorize him to make such appointment 
except in accordance with the provisions of previously existing statutes; and 
that the section which provides “ that all laws contrary to the provisions of the 
Act in question, and all laws on the same subject matter, except such as are con. 
tained in the Civil Code and Code of Practice are repealed,” in fact repealed 
none of them, but left the previous legislation precisely where it was before the 
passage of the Act, which is but a mere compilation of previous statutes having 
in itself no inherent vitality. This is not the language adopted in the arguments 
of counsel, but this (as it appears to me) is a correct statement of the conclu 
sion to which it leads. If Wiltz is entitled to retain the office, then it is clear 
(and indeed it is so argued) that the statute of 1855 did not create a new office, 
did not authorize the Governor to make a new appointment, and did not repeal 
the previous legislation on the subject. 

Now, I fully concede the correctness of those rules of interpretation which 
have been so concisely and clearly laid down in the opinion of the majority of 
the court. I think we may, and should look beyond the Act which is the sub- 
ject matter of interpretation, for the purpose of ascertaining its meaning; that 
we should notice the fact that 140 Acts of a revisory character were passed 
during the session of the Legislature in 1855, and that it is proper that we 
should look to the history of the legislation which led to the enactment of these 
revisory statutes; more especially do [concur with my colleagues that any con- 
struction of these statutes which would lead to consequences both mischievous 
and absurd, should, if possible, be avoided; and whatever may have been the 
inadvertencies of legislation, it may be assumed that the Legislature did not 
intend to produce a state of anarchy: and where this would be the necessary 
result of a particular construction of a statute, the court will endeavor to find 
some other meaning not inconsistent with sound rules of interpretation; but 
even then, no mere inconvenience, however great, nor even any supposed publi¢ 
necessity could justify the court in ignoring the palpable force and meaning of 
language. It would involve a departure from its constitutional sphere, and an 

invasion of that appertaining to an independent and co-ordinate department of 
the government. 

The history of the legislation which led to the enactment of the statutes of 





LB i: 


ig 








EEEES 









-EERES EE 


It! 


wil 


















SO Oe a es Sr 














NEW ORLEANS, JUNE, 1856. 


9655 is substantially as follows: In 1854, the Legislature passed an Act entitled 
& An Act to provide for the revision of the statutes of the State,” the preamble of 
which is in the following words, “ Whereas it is a matter of great public import- 
ance that the public statutes of this State should be revised, their language sim- 
plified, their incongruities corrected, their deficiencies supplied, and the whole 
arranged in order and reduced to one connected text, with a view to their adop- 
tion as the revised statutes of this State, to the end that all may know the law, 
therefore,” &c. The first section provides for the appointment of a committee 
of revision. The second section provides that “ said committee shall select some 
suitable person, whose duty it shall be, under the supervision and direction of 
said committee, to revise the statutes of the State of a general character, to sim- 
plify their language, to correct their incongruities, to supply their deficiencies, to 
artange them in order, and to reduce them to one connected text, with a view to 
their adoption as the ‘ Revised Statutes’ of the State.” The other sections of 
the Act refer merely to details for carrying out the work. 

Now, it is evident that when this Act was passed, it was the intention of the 
Legislature, not to authorize the compilation of a mere digest of the laws of the 
State, but to adopt a body of laws under the general head of “ Revised Statutes.” 
It became manifest, however, that this plan was open to objections, as being in 
contravention of the 115th and 117th Articles of the Constitution. Being un- 
willing to authorize a mere digest of the laws, and being prohibited from adopt- 
ing a compilation of revised statutes, they resorted to the plan of selecting sepa- 
rate and independent subjects of legislation, each of which should be the subject 
matter of a distinct statute which should embrace such of the provisions of an- 
tecedent statutes on the same subject as they might think proper to retain; and 
when the entire legislation upon a single subject matter was thus condensed, it 
appears to have been the intention that no reference should be made to previous 
statutes for the purpose of ascertaining the law ;—hence the repealing clause. 
Both in form and in fact, the several statutes were separate and independent Acts 
of legislation. Among these statutes thus enacted is that upon the interpreta- 
tion of which depend the rights of the parties in this litigation. 

Approaching then the solution of the issue between the parties with a refer- 
ence to the history of the whole legislation out of which it springs, and with a 
view solely to a recognition of the intention of the Legislature in the enactment 
of the statute referred to, as ascertained by those rules of interpretation which 
obtain in all countries having a fixed jurisprudence, the questions to be de- 
termined are :—Did the Legislature intend to create a new office? Did they 
intend to authorize the appointment of a new officer? Did they intend to repeal 
all previous legislation on the same subject matter and substitute the new 
statute in its place? Now, although I have freely conceded the propriety of 
looking to the history of legislation and to the cireumstanees under which it is 
enacted, as furnishing aids to its interpretation, I must still insist that the plain 
and unequivocal meaning (according to its received acceptation) of the language 
in which an Act is expressed, should not be overlooked. In the interpretation 
of that part of the legislation of Louisiana enacted since the adoption of the 
Constitution of 1845, we are furnished with a constitutional guide which, I be- 
lieve, is peculiar to our State. Owing to the chaotic character of the legislation 
prior to that period, and owing to the fact that the title of a law often afforded 
no indication of its contents, it was, for the express purpose of determining with 
certainty the objects of legislation, adopted into the fundamental law of the 
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State that “every law shall embrace but one object, and that shall be exp 
in the title.” Constitution, Art. 115. Unless, therefore, the object of a law 











expressed in the title, it is absolutely void; indeed, nothing else can be lawfully 
ineluded with it. If, therefore, the object or intention of the lawgiver is no 4 
made clear by the other parts of an Act, it must be determired with absolute 
certainty by a reference to the title. Now, the issue between the parties in this 
case is, whether a new office was or was not created by the statute under which 
the relator was appointed. If the object of the statute was to create anew the 
office of Recorder of Mortgages by new legislation, which should be a subst. 
tute for that which they intended to repeal, then the relator, as it appears to 
me, is clearly entitled to a judgment in his favor. If the object was merely t 
recognize an office already created by legislation which has not been repealed, 
but which is still in force, then it is equally clear that the judgment should be 
against him: but the designation of the object of the Act as “it is expressed in 
the title,” is, as has been before stated, “An Act creating a Recorder of Mort- 
gages for the parish of Orleans.” It appears to me that this is a constitutional 
solution of the issue. Pursuast to this declared object, the first section in. 
structs the Governor to make the appointment; and the last section repeals all 
Acts contrary to the provisions of this Act and all laws on the same subject 
matter, except such as are contained in the Civil Code and Code of Practice, 

But putting the statute itself entirely out of consideration, as if it had never 
been passed, let us suppose that the Legislature was now about to pass an Act 
for the express purpose of “creating a Recorder of Mortgages for the parish of 
Orleans,” and for the purpose of instructing the Governor to appoint an incum- 
bent to the office thus created, and for the further purpose of repealing the pre. 
vious legislation on the subject so as to leave no such laws in force, what lan. 
guage could they adopt for the purpose of giving expression to their intentions? 
If the language in which the statute under consideration is expressed fails to 
convey that meaning, I think it would be difficult to select such as would 
convey it. 

Had the new statutes of 1855 been merely revisory, it might be questionable 
whether, as independent and separate statutes, in the absence of any repealing 
clause, they would not have operated as a repeal of the statutes which were the 
subject of revision; for the doctrine appears to be supported by authority, that 
“a subsequent statute revising the whole subject matter of a former one, and 
evidently intended as a substitute for it, although it contains no express words to 
that effect, must, on principles of law as well as of reason, operate to repeal the 
former.” See Smith’s Commentary on Statutory construction, § 786. 

Such appears to have been the interpretation of similar statutes in Great 
Britain, even in civil matters. The first section of the statute 6, Geo. 4th, sim- 
ply repealed all previous statutes of bankruptcy. There being no saving clause 
as to acts, of bankruptcy committed, or any inchoate proceedings under the 
former acts, it was held that the court had no power to imply a saving clause, 
although it was plain that by a mere inadvertence in legislation, the kingdom 
was left destitute of its bankrupt law. The court was pressed for a construe- 
tion which might avert so general an evil; but Lord Tenterden said, “ We are 
not at liberty to break in upon the general rule,” though he admitted that it 
was very unfortunate that an Act of so much importance had been framed 
with so little care.” Smith’s Commentary, § 765. 

It is not necessary, however, in this case to determine what may be the fall 
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extent and effect of the repealing clause. The statute I think creates the office  *™4™ 
of Recorder of Mortgages as a substitute for the former office, and authorizes Wins, 
the appointment of a new officer. The further continuance in office of the 
former officer is inconsistent with the new legislation, the new office being a 
substitute for the old one, the archives and other muniments of office apper- 
taining to the latter would belong of right to the new officer. 
These views are the result of my examination of the particular statute which 
js subject of interpretation in this case and of the history of the legislation which 
Jed toits enactment ; but I am not unwilling to concede that where it is mani- 
fest from the context of the new statute that a substitution of the new legislation 
in the place of previous and similar provisions on the same subject was not 
intended, the repealing clause should be to that extent restricted in its applica- 
tion; but such a departure from the ordinary rules of interpretation should be 
confined to cases where the terms of the statute itself necessarily demand it, 
in order to give effect to the whole statute; on the ground that an Act should 
be so construed as, if possible, to give effect to all its parts. The Act now 
I under consideration is not of that character. 
I think the judgment should be affirmed. 
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the respite prayed for, were filed in court on the 18th of June, 1855. 

On the 11th of February, 1856, the appellants, Voorhies, Griggs & Co., cre- 
ditors of petitioner, filed an opposition to his proceedings, on various grounds. 

On the 28th February, 1856, this opposition pending and undecided, the 
appellee presented to the district court, his petition for the homologation of the 
proceedings before the notary, which was allowed by the court, on the ground 
that appellants’ opposition was filed too late, more than ten days having elapsed 
since the proces verbal of the deliberations of the creditors was returned into 
the clerk’s office. A bill of exceptions was reserved to this ruling of the 
court, which sets forth the facts. 

We think the court erred, and that the opposition of the appellants was in 
time. The rule of practice recognized in the case of Longbottom v. Babcock, 
9L. R. 42, is: “ When an act is to be done within a given time, as the filing of 
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- R. F. Nicnors v. His Creprrors. 
'- . 

An opposition to the proceedings of creditors granting a respite is not too late, if the proceedings 
4 have not been homologated, although ten days may have elapsed since they were regularly filed 
$ in court. 
0 Code, 8058. 

PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Howard, for Syndic. Sprig, for Voorhies, Griggs & Co., opponents and 

! and appellants. 
Bucnanan, J.* The appellee petitioned for a respite, and a meeting of his « 
' creditors was ordered to take place before a notary public, in order to delibe- 
| rate upon his applicatien. The proces verbal of the meeting of creditors, with 

the certificate of the notary that the legal majority of creditors had granted 
) 





*Voonntss, J., recused himself in this case. 
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an answer and the like, it may be done afterwards, if nothing occurs top 


vent it.” This was the case ot an opposition to an account of administration, 
See also Chiasson’s Heirs v. Dupuy, 9 L. R. 57. In both those cases, there 


had been no judgment of homologation, and therefore oppositions were held 
to be in time, altnough the delay fixed by law for opposing such accounts had 
expired. 
The same principle was applied to motions for new trial in the case of ade 
sor v. Wilson, 4 Rob. 152. 

Indeed, the practice has been long established; to homologate, so Jar as not 
opposed, at the end of the legal delay, for the purpose of excluding further gp. 
position. As to the particular case of respite, we find it distinctly laid down 
in Article 3058 of the Civil Code, that the contract of respite has no effect, 
until itis homclogated by a judgment of the court which has ordered the 
meeting of creditors. 4 Martin’s Rep. 466. 1 N.S. 240. 

A different rule has been applied to the case of an opposition to the dig. 
charge of an insolvent who has petitioned for a surrender of property. But 
that is because, by the 17th section of the Act of 1817, it is not necessary to 
homologate the proceedings of a meeting of creditors convened under that 
act. 

It is therefore adjudged and decreed, that the judgment of homologation be 
reversed, so far as it affects the appellants, Voorhies, Griggs & Co., and thatthe 


cause be remanded for further proceedings, upon the opposition filed by gajd* 


appellants, on the 11th of February, 1856, according to law; the appellee to 
pay the costs of appeal in both courts. 


Joanna Kearney Foutxes, Administratrix, vr. Roserr Howes. 


Defendant, the highest bidder at an auction sale of property belonging to the succession, refusedte 
comply with the terms of adjudication. The property was regularly resold, and there was a low. 


This suit was brought for the difference of price between the first and second sale. By the Court; . 


The petition states that the property was adjudicated to Robert Howes at the first auction sale 
for the sum of five thousand dollars, all of which will more fully appear by referenceto te 
proces verbal of sale, hereto annewed for greater certainty. But the proces verbal states that 
the property was adjudicated to Robert Howes for the minor children of John Foulkes, and this is 
confirmed by the evidence of the auctioneer, who produced on the trial the card handed to bim 
at the time of adjudication with the name of the purchaser written on it, as follows: “ Tutor 
Robert Howes, for the minor children of John Foulkes.” This is a variation between the allegata 
and probata, which in so rigorous a proceeding as that upon a folle enchére, is fatal to the action, 

in order to extend the operation of Article 2593 of the Code, to the granting ef damages against the 
party who has made the bid in the name of another, there should be bad faith on the part of the 
bidder, or at least a want of that care which a good father of family would have used. 

The Supreme Court having decided both ways as to the rights of the defendant to make a bid forthe 
minors without the previous consent of a family meeting, it seems unreasonable to hold the de- 
fendant liable for error of law as to his right so to bid. ‘ 

It having been irrevocably determined that the folle enchére was valid, it follows, as an irresistible 
sequence of that judgment, that defendant is liable under Articles 2589 and 2593 of the Code 
Sporrorp, J., dissenting, with whom concurred Lea, J. 

There is no fatal discrepancy between the allegata and probata. The proces verbal itself was at 
nexed to the petition, aud specially referred to in it for greater certainty. The liability of de- 
fendant is personal under Article 3898, for the very reason that he caused the adjudication to be 
made to him as tutor without sufficient authority to bind the minors. By legal intendment the 
adjudication was made to him personally. Sporrorp, J., dissenting, with whom concurred 
Lea, J. 










~~ wo ore s>>a h& a 


—"noe m106842 of, -« oS hue 


oo 








=-> Sse PF? FREE 


- 


Shes 


eo 8 a TF 





_ BESS 


Se 3's es S&® Fa ou FF & 





NEW ORLEANS, JUNE, 1856. 


Neither error of law, nor the absence of bad faith can release the defendant and oblige the succes- 
sion to lose the money. This is not an action in damages for a tort, where malice must be proved 
 glthough even then, ignorance of the law, however obscure and uncertain it may be, has not been 
held to constitute an excuse. The substance of this action is to recover the damages, liquidated 
by the law itself, for the breach of a contract. Sporror, J., dissenting, with whom concurred 


Lea, J. 
PPEAL from the Second District Court of New Orleans, Morgan, J. 
Benjamin, Bradford & Finney, for plaintiff. Durant & Hornor, for 
defendant and appellant. 
Bucuanan, J. (Sporrorp, J. and Lea, J., dissenting.) The petition states 
that the property was adjudicated to Robert Howes at the first auction sale for 
the sum of five thousand dollars, all of which will more fully appear by ref- 


" grence to the proces verbal of sale, hereto annexed for greater certainty. But 


the proces verbal states that the property was adjudicated to Robert Howes, for 
the minor children of John Foulkes. And this is confirmed by the evidence of 
the auctioneer, who produced on the trial the card handed to him at the time 
of adjudication, with the name of the purchaser written on it, as follows: 

“Tutor, Robert Howes, for the minor children of John Foulkes.” 

This is a variation between the allegata and the probata which, in so rigor- 
ous a proceeding as that upon a folle enchére is fatal to the action. See the 
observations of the court in Guillote v. Jennings, 4th Annual, 242. 

But it is said that Howes was without legal authority to purchase for his 
wards, and that the adjudication is to be considered as made to himself person- 
ally, under Article 2593 of the Code. We think that, in order to extend the 
operation of this Article to the granting of damages against the party who has 
made the bid, in the name of another, which is the object of the present action, 
there should be bad faith on the part of the bidder, or at least a want of that 
care which a good father of family would have used. But the judgment of 
this court pronounced in the May term of last year between the same parties, 
is a sufficient voucher for the good faith of Howes in making the bid in ques- 
tion. We refer to that decision for the facts of the case. The sole ground 
upon which the defendant is charged with personal liability, is in the words of 
Article 2593, that he was “ without sufficient authority to bind the minors, in 
whose name he bid at the auction sale. And the want of authority is inferred 
from the decision of this court upon the re-hearing of the former case just 
mentioned, pronounced last January; which held that the tutor should have 
been authorized to make the purchase by a family meeting previously to the 
sale. But upon this point of law, this court was divided, two out of the five 
judges holding the contrary doctrine, namely, that the consent of the family 
meeting might be obtained after the purchase. And this had been the doc- 
trine of the majority of the court last year, when the case was first decided. 
Under these circumstances it seems unreasonable to mulct the defendant in 
damages for having erred upon a matter of law upon which this court, the 
expounders of the law in the last resort, has decided both ways. In other 
words, we are asked to punish the defendant for that which this court, as con- 
stituted last May, declared to be a legal act; and which is only now held ille- 
gal, because of the resignation of the two judges and the election of two others 
in the interval between the petition for a re-hearing of the first judgment, and 
the decision of that application for re-hearing. 

The circumstances of this case exclude the demand of the plaintiff. 
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— The judgment of the District Court is, therefore reversed ; and it ig : 
Howss. and adjudged that there be judgment for defendant with costs in both court, re 
Merrick, C. J. (with whom concurred Voorutes,J.) Under the peculiar facts st 
of this case, I am inclined to concur in the conclusions of Mr. Justice Bugg. w 
ANAN. 
The tutor of the first sale took upon himself in his bid, no name or capacity ci 
which he did not possess. 0 
We are informed by the counsel for the plaintiff that this suit is prosecuted P' 
for the benefit of the minors for whom Howes is tutor. te 
I am unwilling to see a tutor who has been acting in good faith and for what tl 
was fairly supposed to be for the interests of his wards, mulcted in eighteen 0 
hundred dollars damages for a mere error of judgment. Had the administra. q 
trix sued for or even favored a specific performance of the contract, with per. n 
mission to use the superior mortgage of the minors in its payment (which it 
would have been injurious to no one) instead of insisting upon her strict rights 8 
in the other form it is probable that the tutor would have been enabled to com. 
| ply with his bid. 
. If there has been any loss, it has been occasioned, perhaps, as much by the i 
| obstinacy of the administratrix as the error of judgment of the tutor. 8 
| Not finding the tutor within the strict letter of Article No. 2598 of the Civil ¢ 
: Code, I am willing, in a proceeding, avowedly for the benefit of his wards, for 
. whom he has acted with his best ability, to leave him where I find him, with- ( 
| out imposing upon him a penalty for his zeal and exertions in their behalf. ] 
i Sporrorp, J. (dissenting, with whom concurred Lea, J.) It has been irre. 1 
vocably determined that the sale to Dr. Puissan ala folle enchére, under Arti- 
cle 2589 of the Civil Code, at the risk of the defendant Z/owes, was a rightful t 
procedure and vested a title in Dr. Puissan. See the case of the Succession i 
of George Foulkes, ante p. t 
It matters not how much the court may have wavered and differed in com- 
ing to that conclusion, nor indeed would it matter so far as the determination } 
of this cause is concerned, if the conclusions were erroneous ; for res judicata ( 
pro veritute accipitur. 
It was decided that Howes made a bid in the name of the minors under bis ’ 
tutelage without sufficient authority to bind them. 
He refused to pay the price, was duly put in default, neglected to take 
any steps to procure relief by attempting to comply with the requisites of law, 
and the result has been a resale of the property at a sacrifice of $1815, “If 
at the second crying, the thing is adjudicated for a smaller price than that , 
which had been offered by the person to whom the first adjudication was made, : 
the latter remains a debtor to the vendor for the deficiency and for all the ex- 
penses incurred subsequent to the first sale. But if a higher price is offered | 
for the thing than that for which it was first adjudged, the first purchaser has 
no claim for the excess.” C. C. 2589. 
“The person who bids in the name of another without sufficient authority 
to bind him, is considered to have bought on his own account, and is answer- 
able for all the consequences of the adjudication.” C. C. 2593. 
Under these Articles the liability of the defendant appears to me to be an 
inevitable sequence of our former judgment. | 
I am unable to perceive any fatal discrepancy between the allegata and pro 
bata, nor does it seem to have been noticed by counsel. The proces verba 
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itself was annexed to the petition and specially referred to in it for greater 
certainty. The liability of Howes, is personal under Article 2593, for the very 
reason that he caused the adjudication to be made to him, as tutor without 
sufficient authority to bind the minors. By legal intendment the adjudication 
was made to him personally. 

Nor do I perceive how an error of law, or a lack of bad faith on his part 
can release the defendant and oblige the succession of Foulkes to lose this 
money. This is not an action in damages for a tort, where malice must be 
proved, although even then ignorance of the law, however obscure and uncer- 
tain it may be, has not been held to constitute an excuse. The substance of 
this action is to recover the damages, liquidated by the law itself, for the breach 
of acontract. By the act of Howes the succession of Foulkes, and by conse- 
quence its creditors have lost $1,815; now should not this loss fall upon the 
man whose mistaken notions of law occasioned it, though he may have acted 
in the best of faith, rather than upon the innocent creditors of the injured 
succession, since we have already determined that the administratrix acted 
throughout in strict conformity to law ? 

If we are at liberty to look into these equities in a proceeding of strict law, 
it should also be observed that Howes himself is proven to have caused the 
sacrifice, by insisting upon his own title at the re-sale, and menacing the bid- 
ders with a law-suit. 

It has been said, that if we affirm the judgment, it may greatly injure the 
defendants, and possibly deprive the minors under his protection of a home. 
If so, it is an extremely hard case; but rules of law are inflexible or they are 
worthless. 

The rule that operates a hardship to-day, may work beneficially in all 
time tocome. We cannot make an exception where the law does not, without 
invading the legislative province. And it has ever been found that that sys- 
tem of law is best, which leaves the least to the discretion of the Judge. 

The claim being ex contractu and not ex delicto, the prescription of one 
year is inapplicable. For these reasons, 1 think the judgment of the district 
court should be affirmed. 

An application having been made for a rehearing, the following judgment 
was rendered : 


Merrick, C. J. We find in the application for a rehearing in this case, the 
following passage : 

“Time is wanting to express our views fully. We respectfully refer the 
majority of the court to the opinion of Judge Sporrorp, in connection with 
what we hastily suggest. We will not say that that opinion is unanswerable; 
although in our humble opinion no answer suggests itself. But we submit, 
that that opinion should be refuted, or should control the decision of this case, 
in the interest of the jurisprudence of our State. 

If there be an answer, let it be given, and the decision of your honors be 
vindicated.” 

The high standing of the gentlemen who have applied for the rehearing in 
this case, requires from us some notice of the petition for a rehearing so ex- 
traordinary in its tone. We have hitherto supposed that we had discharged 
our duty, when we had respectfully considered each others opinions and de- 
cided each individual case, upon the reasons applicable to it. We were not 
aware that we owed to counsel or the public, the duty of combatting the 
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opinion of the Judge who might be unable to concur with the mai 
opinion, neither had we surmised the way, or learned precisely, how 
to be informed, and on what occasions it would be necessary and pre 
vindicate any particular decision of this court. e 
We thought that in the case before us, all that was required of either 


minority or majority of the court was, that the case shovld be so decided MG 


injustice should not be done under the law to the one party or the other, “8 

The majority of the court did not believe, that in a proceeding stricté jurigg 
they were bound toenlarge the letter of the law, in order to embrace ang 
mulct a tutor in damages for the benefit of his wards, whom he was Pt 
oring to serve to the best of his abilities; nor did they think that the question . 
in this controversy had already been adjudged against the defendant in the. 
former suit. ™ 

The minority of the court have entertained, and with marked ability ex. 
pressed, different views, which are entitled to the same respect, although not 
decisive of the matters in controversy, as the opinion of the majority of thig. 
court, and no more. Neither the opinion of the majority nor minority wag 
written to catch the approbation of this or that man, (motives unworthy of) 
any judicial tribunal, whose sole object should be to do justice in each case, 
according to the laws of the land.) Nor can it be permitted to any one, how) 
respectable soever his standing may be, so far to forget in his official inten. 
course with this tribunal, what is due to it, as to point out, under the pretence 
of its interest to jurisprudence, what particular opinions are worthy of favor, 
and what need to be vindicated by the court. 

A majority of the court are of the opinion, that justice has been done be 
tween these parties to this suit. 

Rehearing refused ; and inasmuch as the application for a rehearing is con 
sidered disrespectful to the court, it is ordered that the same be taken from 
the files by the Clerk, and returned to the counsel who filed it. 


Cartes Parrerson v. D. D. Tompkins anp M. Marieny, Sheriff. 


Under an allegation made by the plaintiff, who sought to enjoin the sale of property seized by defen- 
dant, that plaintiff was the owner of the property seized, he cannot be permitted to prove the ex 
tinguishment of the mortgage note held by defendant. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 


Holland, for plaintiff. Scott, for defendant and ay-pellant. Larue, for 
Sheriff. 


Lea, J. The plaintiff has sued out an injunction restraining the execution 


of a judgment obtained by the defendant, Zompkins, against J. W. Dolbear, on, 
the ground that the property seized does not belong to the defendant in exeeu- 


tion but to the plaintiff in the injunction. This is the only ground urged in, 


the petition why the injunction should be granted. The evidence shows that. 
the plaintiff purchased the property seized in execution from Dolbear, who. 
purchased the same from John M. Bach, in whose favor the property was morts 


gaged to secure the payment of the notes given for the price. Upon oneof 
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these notes the defendant, Tompkins, as transferree, obtained judgment against 
Dolbear, with privilege as a mortgage creditor upon the property seized in ex- 
ecution. The act of mortgage given to secure the vendee’s notes was made in 
favor of Bach, or any other holder or owner of the same; it moreover con- 
tained the pact de non alienando. Under these circumstances the plaintiff’s 
; jon had no legal foundation, the property being liable in his hands for 
the payment of the judgment without the necessity of resorting to the bypothe- 
cary action. 

The plaintiff, on the trial of the case, was permitted to introduce evidence 
to prove the payment and conSequent extinguishment of the note by Dolbear, 
acting either on his own behalf or agent of Mr. Tompkins. But this evidence 
was objected to by the defendant on the trial of the case as being inadmissable 
under the pleadings. We think the objection was well taken, and that the 
testimony should have been rejected. 

Setting aside the testimony introduced for the purpose of proving the pay- 
ment of the note, and the case is clearly with the defendant. 

Itis ordered that the judgment appealed from be reversed, that the injunc- 
tion herein issued be set aside, and that the defendant, D. D. Tompkins, do 
have and recover of the plaintiff, Charles Patterson, and his surety, Joseph 
Garte, in solido, thirty dollars damages; and it is further ordered that the 
plaintiff, Charles Patterson, pay costs in both courts. 


eee 


Henriette, alias Mary, v. Hers or Cartes Barnes. 


The emancipation of a slave by last will only takes effect after the formalities prescribed by Article 
187 of the Code have been fulfilled; that is to say, after a declaration shall have been made to a 
competent court; after that declaration shall have been advertised ; and after the oppositions, if 
any be made, shall be determined. The declaration of intention to ipate is to be made by 
the executor, or by the heir of the testator. BucHANan and Vooruies, JJ., and Merrick, O. J. 

Since the statute of 1846 a slave taken from Louisiana to California does not thereby acquire free- 
dom. BucuaNaN and Voorutss, JJ., and Merrick, ©. J. 

‘ Aslave carried from Louisiana to California by her master, though she there acquires the status of 
a free person, cannot stand in judgment in this State, except in a suit for freedom. Sporrorp, 
Voorntes and Lea, JJ., and Merrick, C. J. 

If the court were to decree to the plaintiff, now in California, the legacies bequeathed to her, her 
freedom would be recognized, which would be final between the parties to this suit. What then 
would prevent her return to Louisiana? What force would there be in the Act of 1846, after her 
freedom had been recognized by the court. Merrick, C. J., and Voorutss, J. 





PPEAL from the District Court, Third District, Parish of Jefferson, Burthe, J. 
R. N. Ogden, for plaintiff. Marks, for defendants and appellants. 

Bucnanay, J., with whom concurred Merrick, C. J., and Voornigs, J. This 
suit was instituted in April, 1852. The plaintiff sues for herself and for her 
minor daughter, for legacies bequeathed to them by the late Charles Barnes, 
to wit: one thousand dollars to the mother and five hundred dollars to the 
daughter. The defence is, first, that the plaintiff is a slave to the succession 
and not capable of standing in judgment: and if this exception be overruled, 
that the legacies in question exceed the disposable portion (the testator having 
left a father and mother) and should be reduced to such portion. 
The will of Charles Barnes, made at Freeport, in the parish of Jefferson, 
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June 14th, 1847, reads as follows: “I, Charles Barnes, will and 
my servant girls, named Henrietta, alias Mary, and her child, M@ 
Marietta, their freedom and emancipation, according to law, from 
my decease, and as much of the proceeds of my property as one thou 
lars, and all my house furniture, to the said girl Henrietta, alias Mary Fi 
the sum of five hundred dollars to be invested in a lot of ground in the egg 
ation of Lafayette or Freeport, to be and is hereby given to my little 
girl Mary, alias Marietta. If possible, my executors will purchase for J 
etta, alias Mary, a lot and dwelling with said one thousand dollars, which) 
thus to be laid out. I hereby dispose * the Balance of my property tom 
relation as the law directs for the same.’ : 

This is an enfranchisement by last will; and 1 this mode of enfranchi 
slave is recognized by our law, provided the manumission be made with 
forms and under the conditions prescribed by law. C. Code, Art. 184, 
forms and conditions are particularly detailed in Articles 185 and 187, 
infer from the phraseology of the Article first quoted (184) that an e 
tion of a slave by last will only takes effect after the formalities prescribed 
Article 187 of the Code shall have been fulfilled; that is to say, aftera 
tiog shall have been made to a competent court; after that declaration gh 
have been advertised; and after the oppositions, if any be made, shall be 
mined. 4 Rob., 179; 9 An., 176; Delphine v. Guillet, lately decided, 
declaration of intention to emancipate is to be made by the executor, or by 
heir of the testator. But in the present case none of these formalities hay 
been observed. On the contrary, it seems to be taken for granted that the 
plaintiff has acquired the status of a free person because her master, Barna 
after making his will, took her and her child with him to California, a Stateis 
which slavery does not exist, with the avowed intention that she should be free, 
in which State, as appears from the petition, she still resides. 

We cannot admit the correctness of this position. Barnes’ will was madea 
Louisiana, of which State he was at the time a resident; where his property 
situated; and where his succession is in course of administration. It is evidest 
from the language of the will, made two years before his departure for Gb 
fornia, that the intention of the testator was that the emancipation should® 
effected according to thé law of Louisiana. It is the policy of this State # 
evinced by its legislation, to restrict the power of masters to emancipate ther 
slaves. Emancipation is considered to be a matter which concerns the State 
inasmuch as its tendency is to substitute a free colored population for the sf 
tem of compulsory labor, which involves to such a vast extent the fortunesd 
our citizens and the production of our agricultural staples. Accordingly 
find that in the year 1842 masters were forbidden by law to take ~ 
into free States. (Acts of 1842, p. 314.) And in the year 1846 it was e 
that no slave should thenceforward be entitled to his or her freedom, under the 
pretence that he or she has been, with or without the consent of his or he 
owner, in a country where slavery does not exist, or in any of the States whet 
slavery is prohibited. (Session Acts of 1846, p. 163.) This latter statutes 
conclusive of the right of plaintiff to be considered as actually free, in con® 

























quence of having been taken by her master to California. Under the de 
of the Supreme Court of Louisiana prior to the Act of 1846, such tran 
tion would have had the effect contended for; but it is well known that the 
Act in question was passed in consequence of those decisions. The defe 
exception should have been maintained. 
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| Inia, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that this: suit be dismissed, at cost of plaintiff and appellee. 


Merrick, C. J., with whom concurred Voorutes, J. The plaintiff is guoad 
pur laws still a slave. (Acts of 1846, p. 163.) Were we to decree to the plain- 
tiff the legacies bequeathed to her in the will of Charles Barnes, we should re- 
cognize her freedom by a judgment which would be final between the parties 
to this suit. What then would prevent her return to Louisiana? What force 
would there be in the Act of 1846 after we had recognized her freedom ? 

I think for the reasons assigned both by Mr. Justice Bucnanan and Mr. Jus- 
tice SporrorpD that the judgment of the lower court ought to be reversed. 


SporrorD, J., with whom concurred Merrick, C. J., Voornues, J., and Lea, 
J. The plaintiff was not manumitted acording to the forms of our law before 
she departed for California with her master. 

Although, by the law of California, where she now resides, she possesses the 
status of a free person, and although she cannot now be reclaimed by the heirs of 
Barnes, because she is not a fugitive from labor or service, having been carried 
hence to California by her master, with intent to remain permanently, still the 
policy of our local statutes forbids that she should stand in judgment in the 
courts of Louisiana for any other cause than to sue for her freedom. Act of 
May 30th, 1846, p. 163; C.C., 177. As, if she returned hither, she would be 
a slave until duly enfranchised according to our laws, so, until she is thus en- 
franchised, she cannot be heard in our courts to sue for a legacy ‘eft her in 
Louisiana by the will of Barnes, executed here when she was his slave. 

For these reasons I concur in the judgment of non-suit. 


Greorce G. Eater v. James P. Freret. 


After the testimony had been taken, and the argument commenced, the cause was continued. Pend- 
ing the continuance a new judge was elected, who refused to try the case de novo, but permitted 
counsel to take bills of exceptions to the testimony which had previously been introduced. Held: 
The plaintiff had the right to have the cause tried de novo, but as he was not prejudiced by the 
action of the court, inasmuch as his bill of exceptions shows that his sole purpose in asking for a 
trial de nove, was to allow him to except to certain evidence, which the court permitted, there is 
therefore, no error in the proceeding: of the inferior court. 

Parol evidence is admissable to show fraud in the registry of title to a steamboat. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
4h R&R. & H. H. Marr and Mott & Fraser, for plaintiff and appellant. 
Thomas Hunton, for defendant. 

Merrick, C. J. (Sporronp, J., dissenting.) There are several bills of ex- 
ception in this case which must be disposed of before considering the merits. 

The first we notice is, the bill taken by the plaintiff to the refusal of the 
judge to try the case de novo. It appears that whilst the predecessor of the 
present District Judge was on that bench, the testimony was heard and the 
argument of one of the counsel concluded, but there being a want of time to 
complete the case, it was continued. At the trial, in November, 1855, the 
defendant's counsel moved the court to take up the case just as it was left at 
the former trial in July, that is to treat the testimony as concluded. The 
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plaintiff opposed the motion and insisted that “the testimony 
offered anew, subject to all legal exceptions.” The court refused to 
testimony to be offered de novo, and the plaintiff excepted. It is, we thi 
clear that the plaintiff had the right to try the case de novo. The judge 
whom the case had been submitted, having failed to render judgment, the 
regular mode would have been to proceed as in the case of a new trial. By 
it is not enough for the party who desires the reversal of a judgment to shop 
that the court erred, he should show that he has been prejudiced by such 
decision. 

The bill of exceptions in this case shows that the plaintiff desired to try the 
case de novo for one purpose only, viz: to secure himself the right to except ip 
the testimony as it should be again offered. This right appears to have bes 
accorded him, at the last trial of the case. Seven bills of exception to testi. 
mony, attest the fact that the parties were not prejudiced by the refusal of the 
District Judge to go through the formality of requiring the testimony to be 
offered piece by piece, as was done on the first trial. 

Had the plaintiff been prevented from offering other and further testimony, 
or from excepting to the testimony offered, it would have been clearly error, 
As the case is now presented to us the plaintiff has not been prejudiced, he 
merely wished to except to the testimony and he has fully exercised that right 
Parol proof was admissible on behalf of the attaching creditors to show that 
the real interest in the steamboat was in 7. Graham & Son. The Act of 
Congress requiring the registry of the title of steamboats and other 
was intended as a protection against fraud. It could never have been in 
contemplation of Congress to make it a shield toa party who had made a fale 
and fraudulent registry. But to hold that no proof except written evidence 
could be adduced to show fraud, would be to give such effect to the Act. Itis 
well settled that the registry, so far from being conclusive proof of title, isso 
little considered, that it requires some auxiliary evidence in order to charge, as 
owner, the party in whose name the vessel is registered. 1 Greenleaf Ey, 
No. 494. 

We think the judge a quo erred in receiving the testimony of those of the 
attaching creditors who were examined as witnesses. It is true they are not 
parties to this suit, nevertheless the judgment in favor of the defendant whois 
merely their agent, would directly benetit them. The testimony, therefore, of 
A. H. May, L. M. Wilson, J. A. Greer, A. M. Elgin, John Cline and W. A. 
McClure must be excluded. 

With this testimony rejected, the defendant is without sufficient evidence to 
overcome the repeated written and verbalacknowledgments of 7. Grahamé 
Son, that they had no interest whatever in the steamboat Louisa. Still there 
is in the record a document which, as the case now stands, must have a con- 
trolling effect in this controversy. It is the document executed by Scotto ¢. 

Burrell and T. Graham & Son, as the boat was leaving for St. Louis for sale, 
It provides for the sale of the boat ; and Z. J. 7. Wilson, the clerk of the boat, 
was empowered to receive three-fourths of the proceeds, and by him tobe 
handed to Messrs. May & Vanhook, of New Orleans, for the purpose of secut 
ing to L. M. Wilson and Dorancy & Son, and the balance to be placed on their 
said May & Vanhook’s, books to the credit of said 7. Graham & Son. 
other one-fourth of the proceeds was by said contract to be paid to Scotto 
Burrell. It was also provided that if the boat could not be sold within one 
week at St. Louis she was to be brought back to New Orleans. 
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‘the owners for the other three of the boat, and in the doubt created by the 
‘other testimony, they must be considered as owners in that proportion. 
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This instrument signed by Scotto C. Burrell and T. Graham & Son, indirectly 
recognizes Scotto C0. Burrell as the one-fourth owner and Graham & Son as 
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We think that the testimony shows that Henry D. Ealer and George @. 
Faler were aware of the presence of J. T. W. Graham, of St. Louis, and that 
they knew 3. C. Burrell was without authority to sell the boat, and we think 
that the purchase by George G. Ealer was, under the circumstances, in fraud 
of T. Graham & Son. 

The only title, therefore, which George G. Haler acquired by this sale was 
the one-fourth interest which Scotto C. Burrell owned in the boat. Claiming 
as George Ealer does, the proceeds of the sale of the boat, we think he is 
entitled to recover one-fourth of the proceeds of the steamboat Louisa in the 
hands of the defendant. It is, therefore, ordered, adjudged and decreed by 
the court that the judgment of the lower court be reversed, and that the plain- 
tiff do recover of the defendant and have judgment against him for the one- 
fourth part of the proceeds of the sale of said steamboat in the hands of the 
sheriff, after deducting simply the costs of the sale, and no, other costs, and it 
is farther ordered that this case be remanded to the lower court to make the 
deduction and ascertain the said one-fourth and award execution therefor. 
And it is further ordered that the defendant and appellee pay the costs of both 
courts. 

Sprorrorp, J. (dissenting.) Concurring in many of the views expressed by 
Mr, C. J. Merrick, I am yet unable to see how the plaintiff can recoverany part 
of the proceeds of the boat. 

I regard the plaintiff and his brother Henry D. Ealer as one person in the 
transaction with Scotto C. Burrell, at St. Louis ; and, concurring in the opinion 
of the Chief Justice that they had notice of the title of the Grahams, and of 
the lack of authority in Burrell to sell at the time he did, I am compelled to 
regard their pretended purchase as a simulation, the result of collusion with 
Burrell, which can give the plaintiff no claim in law or equity upon any part 
of the proceeds. 

There is, in my judgment, no such proof of title in Scotto C. Burrell as would 
authorize Burrell himself, still less his fraudulent pretended vendee, to re- 
cover anything. And the plaintiff can only recover upon the strength of his 
title. The defendant was not bound to show title in the Grahams. 

I think the judgment should be affirmed. 





James C. Karnuan et al. v. Toe Crry or New Or.eans. 


The Legislature, by the Act of 11th of March, 1854, p. 46, intended, in fixing the compensation of 
the Assessors, to include, under the term property, the capital which it was the duty of the As- 
Sessors to ascertain. 

The term property, in its enlarged signification, includes capital. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Collins, for plaintiff. Livingston, City Attorney, for appellant. 
Mernicx, C. J. We think the Legislature by the Act of the 11th of March, ' 
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ascertain. The term property, in its enlarged signification, includes ¢ 
The Assessors were required to carry the capital into the assessment roll, 
it figures therein precisely as do real estate and slaves, as a subject of tay. | 
tion. The only difference between the two is, that capital required nofm 
ther assessment than to ascertain the amount, whilst slaves and real estate 
require an estimate of their value. & 
The testimony renders it probable that something ought to be deducig 
from the amount claimed by the Assessors of the Second and Third Disttigg 
But there is nothing in the record by which we can ascertain the pretiq 
amount. As to the sums claimed by the city for printing, there is nothing 
show that it was done at the request of the Assessors. For all that 
it was done for the convenience of the city, and for the further assurance gf 
the correctness of the tax rolls. It appears, moreover, to have been dot 
before the copy of the tax roll was delivered to the city. " 
Judgment affirmed. 
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Ciry or New ORLEANS, PRAYING FOR THE OPENING OF Dryapes Stem, 


The owner of property and others interested will not be considered as having notice of the pr 
ceedings of the commissioners of estimate and assessment after the expiration of the delay fixa 
by the court for filing their report; and where the report was afterward filed and homologated~ 
it will not bind them. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Livingston, City Attorney. Clarke & Bayne, Dunlap & Clarke, 
gleston, Leovy, J. C. Clarke, and Clarke & Waples, for different opponents, 

Lea, J. The commissioners of estimate and assessment appointed by the 
court, upon the application to open Dryades street, under the provisions df 
the statute of 1832, made their report on the 23d of February, 1854. The 
appellants having made opposition thereto, it was on motion referred back to 
the commissioners for correction, with instructions that an amended report 
should be filed within ten days from the date of the order, viz, the 22di¢f 
April, 1854. The delay fixed by the court expired on the 2d day of May. 
No report, however, was filed on that day, nor was any application made by 
the commissioners for an extension of the time. On the 25th of May, the 
amended report was filed, and on the 12th of June, (no opposition having been 
filed,) it was, on motion, homologated. 

The appellants complain that this judgment was rendered ez parte, wi 
any notice, either actual or constructive, having been given to them of 
filing of the amended report. : 

The question presented then is this: Are the owners of property and others 
interested, to be considered as having had notice of the proceedings of the 
commissioners, after the expiration of the delay fixed by the court? Up 
that period, the order of court, by its very terms, was a notice to them, but ia 








the absence of any order of court extending the delay, it was a mere matter 
of conjecture to the proprietors at what period the amended report might be 
* filed. 
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_»Parties, when once properly brought before the court, are bound to recog- 


pize its orders, and are deemed to have notice of all matters necessarily inci- oF Davapes 8r. 


dent thereto, among which, in this case, would be the order of extension; but 
jt would be unreasonable, as it was ruled in the proceedings for the opening 
of Exchange Alley, “to hold these parties to perpetual vigilance in watching, 
day by day, the minutes of the court, while the city remained inactive and the 
commissioners disregarded and disobeyed the orders of the court.” See 4 An. 
5. Nor is the case altered in principle by the fact, that the report was actu- 
ally filed within twenty-three days after the delay fixed by the court had ex- 
pired. If the owners of property are, without notice, to be held to watchful- 
ness for twenty-three days, awaiting the uncertain action of the commission- 
ers, it is impossible to fix a period at which such diligence would cease to be 
obligatory. Any designation of such a period, would be clearly arbitrary. 
The ground urged in support of the motion to dismiss the appeal for want of 
interest and for want of citation to the proper parties, are not supported by a 
reference to the record. The citations appear to have been properly served, 
and the appealable interest of the appellants is displayed in the record. 

It is ordered, that the judgment appealed from be reversed, and that the 
cause be remanded for further proceedings according to law; the appellee 
paying the costs of the appeal. 
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James Pamurs v. Sr. Lovurs Perrervat Insurance Company. 


A valid abandonment passes the property in the vessel to the underwriters, and from that moment, 
at least, the captain becomes the agent of the underwriters, and his sale of the vessel, however 
reprehensible it may be, is made for their account and cannot relieve them from liability. 

In estimating the cost of repairs in order to ascertain whether it will exceed fifty per cent of the 
ship’s valu, the deduction of one third new for old is not to be made ; that rule applies to repairs 
made in certain cases of partial, or average losses, and seems to have been extended to a case 
of technical total loss only by local usage in two or three States. 

Where but two thirds of the valuation is insured, the owner is his own underwriter for the balance, 
and the nett proceeds of the sale of the vessel should be divided as salvage between the parties, 
in proportion to the amount each had at risk. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

Sage, for plaintiff. Hunton & Pike, for defendants and appellants. 
Srorrorp, J. The plaintiff took from the defendants policies of insurance 
upon the barque Eleanor and her freight-list at and from the port of New-Or- 
leans to the port of Baltimore. The barque was valued in the policy at $6000, 
and the insurance upon her was for $4000. Her freight, of the value of 
$1878 36, was insured for $1225. She took the ground in attempting to cross 
a barat the mouth of the Mississippi River, where, at the time, there was a 
short, chopping sea; the tow-boat had great difficulty in twisting her off the 
bar, and did some damage by knocking against her, and carrying away her 
windlass-bitts, and some parts of her tackle. After getting into blue water, it 
was discovered that she leaked ; day after day she encountered heavy gales and 
seas, and the leak continued to increase; it was finally found necessary to put 
into the port of Key West, where a survey was called, which resulted in a 
recommendation that she be discharged; upon another survey, she was reported 











ae as unseaworthy, and irreparable save at a cost greater than her value after 

Sr. Lous Ins. Co. captain forwarded her cargo to Baltimore by another vessel at a charge 
ing the amount of her original freight-list; the agent of the plaintiff in Me 

Orleans, upon being advised of the facts, made an abandonment to the def 

ants, which they declined to accept; the Insurance Company, however, 

agent to Key West, who reported, after another survey called by himeelf, @ 

the barque was unseaworthy by reason of rottenness in her timbers and fasten, 

ings; the captain, after her abandonment to the underwriters, had her - 
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auction, when she produced the sum of $1208 02. 
This suit was brought by the owner upon both policies, for the ho 
















sured upon the hull and freight ; the defendants have appealed from a j 
against them pursuant to the verdict of a jury. ay 

Both parties having put their case upon its merits before us, we deem itu 
necessary to notice the bills of exceptions, any further than they may be jnd 
dentally passed upon in this opinion. -" 

The plaintiff bases his demand solely upon the position that there vm 
constructive total loss by reason of the perils insured against; that is to 
upon the position that, at the time of the abandonment, the damage done tothe 
vessel by means of those perils was such, that the cost of her repairs would 
have exceeded one half of her value. Hyde v. Louisiana Staie Insurance Com 
pany, 2.N. 8.,410. Riley v. Ocean Insurance Company, 11 Rob., 258. Im, 
the abandonment was a valid one and passed the property in the barque to the 
underwriters, and from that moment at least, the captain became the agentef 
the underwriters, and his sale of the vessel, however reprehensible it may have 
been, doubtless was made for their account and cannot relieve them from liability 
to the assured. 3 Kent’s Com., p. 331-2. att 

We think that the evidence preponderates in favor of the plaintiff, as tothe 
extent of the loss, and that the necessary repairs of the vessel would have eos 
more than one half of her value, whether we take as a basis the sum at which 
she was rated in the policy, or her actual value as repaired. It becomes imm 
terial, then, to decide which is the true test, a questivn upon which authoritie 
differ, although the better opinion seems to point to the real value as the efile 
rion. 2 Phil. Ins., §1538-9. ¢ 

In estimating the cost of repairs in order to ascertain whether it will exceed 
fifty per cent of the ship’s value, we are of opinion that the deduction of om 
third new for old is not to be made; that rule applies to repairs made in eased 
of partial or average losses, and seems to have been extended to a case of tec 
nical total loss only by local usage in two or three States. 8 Kent’s Com 
*p. 331. Bradlie v. The Maryland Insurance Company, 12 Peters, 378. 2 Phil 
Ins., $1548. For the rule in New York and Mass. see 11 Wend., 468; 1% 
Pick., 303. 

Much testimony has been taken upon the extent of the damage, the purport 
of which is that the repairs would have cost upwards of $3000. 

The defendants, by their course of action, have lent additional weight to this 
evidence; for, as we have intimated already, the agent whom they sent to Key 
West with a view to repair the barque and forward her, if possible, to he 
original port of destination, made no attempt to do so, but held a new survey 
before she was sold by the captain but after her abandonment by the owner, and 
reported, thereupon, to his principals that she was unseaworthy from the incep 
tion of the voyage, her disasters having been, in the judgment of the surveyors, 
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eesioned by rottenness and unsoundness of the vessel and her fastenings; Pues 
the faith of this report, it weuld seem that the defendants have always §t- Lous Ixs. 00. 

denied their liability and refused to pay anything to the plaintiff. 

Ifthe ship had not been greatly damaged, or damaged to a degree quite suffi- 

cient to justify the assured in declining to repair, such a report would hardly 

have been made by the defendant’s agent. 

Now, it is proven that the condition of the vessel at Key West was owing to 
recent external injuries, and not to internal decay. The soundness of her tim- 
bers, at the time of her departure from New Orleans, is abundantly established, 
and the theory of the company’s agent as to the cause of her innavigability 
completely refuted. 

She was old, it is true; but the company knew precisely her age, and charged 
an extra premium on that account. 

They say she was overladen and may have been rendered unseaworthy 
thereby; but the evidence also repels this theory. Numbers of witnesses, in- 
cluding those who knew her best, testify that she was not laden at all beyond ‘ 
her capacity, and the one or two who entertained a different opinion only 
thought of it upon seeing her after she had experienced the disasters of the 
voyage. 

The only remaining question is, was the injury caused by any of the perils 
insured against ? 

It is argued for the defence that her grounding en the bar was an ordinary 
peril, and, if that was the cause of her disaster, that they are not responsible. 

We are of opinion tkat a combination of causes, which taken together consti- 
tute “ perils of the sea,” led to the breaking up of her voyage. These were: 
the chopping sea at the time she crossed the bar, the thumping of the steam- 
tug against her, the strains produced in twisting her off the bar, and the severe 
gales she encountered immediately afterwards. 

The abandonment of the vessel for a constructive total loss was, therefore, 
rightful, and the defendants are liable. There was a total loss of the freight 
in consequence of the same disasters. 

The plaintiff has prayed for an amendment of the judgment in his favor. By 
an agreement of the parties, made without prejudice, the plaintiff received 
$1008 49 as the nett proceeds of the sale of the vessel. This sum the jury 
deducted from the amounts insured, and gave a verdict in favor of the plaintiff 
forthe balance. It is now insisted that, as the defendants insured but two thirds 
upon the valuation, and the plaintiff was his own underwriter for the balance, 
the nett proceeds of the barque should be divided, as salvage, between the par- 
ties, in proportion to the amount each had at risk. This view is sustained by 
authority. 

“If the total amount covered by all the subscriptions on policies does not 
equal the value of the thing insured, the assured is considered to be his own 
insurer to the extent of the sum not covered, and is consequently entitled, to 
that extent, to his proportionate share in the proceeds of the salvage. Thus, 
suppose A. to have insured goods, the real value of which is £1000, for £800, 
of which sum B. subscribes for £500 and C. for £300. A., it is plain, stands 
his own insurer for £200: a constructive total loss takes place on the goods, in 
respect of which A. abandons: the proceeds of the salvage amount to £100, 
i. e.,a tenth part of the whole insurable value of the goods; this salvage, there- 
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Sr. Louis Ins. Co. of a tenth of their respective interests. 
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fore, must be distributed among the parties to the insurance in the 


To A. for his £200 uncovered by the policy................ 
ee Ber Be OO Bem. oo ck ccccccccccccccccccctceulian } 
ee Bee ee a II a oko vc cccsctisccccctcccsecedetl 80 


— “s 


£100." 
2 Arnould’s Ins., *p. 1187. 7 

It is, therefore, ordered and adjudged that the decree of the District Coun 
so amended as to reduce the amount allowed as a credit to the defendants 
moneys received by the plaintiff on account of salvage, from the sum of gq» 
thousand and eight dollars and forty-nine cents, to the sum of six hundredag 
seventy-two dollars and thirty-three cents, and that, as thus amended, the it 
decree be affirmed with costs. 





Bernarp R. Garranan v. Mary Curtey, Tutrix, &c. 


The prescription of three years of actions for the recovery of money loaned, is not applicable 
there has been an acknowledgment of the loan in writing amounting to an obligation. 
Code, 3503. 
3] 
PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
O'Neal and Collins, for plaintiff. Durant & Hornor, for ee 
appellant. 

Lea, J. In this case the plea of the prescription of three years is inteapall 
as a bar to a recovery upon due bills sued upon, they having been given 
money loaned. This prescription is not applicable where there has beens 
acknowledgment of the loan in writing amounting to an obligation. See Givi 
Code, Art. 3503. Any dictum of the court in the case of Cowan, wife of Aik 
v. Pulley, at variance with this view of the case, was too general in its apple 
tion and not intended to cover such a state of facts as the evidence discloss 
in thiscase. In that case the note was negotiable, and was sued upon in Feb, 
ruary, 1854. The second section of the Act of 1852, relative to prescription, 
has reference only to open accounts. f 

Upon the account for alleged disbursements of money, made for the parpes 
of defraying the funeral expenses of Mr. and Mrs. O’ Gara, we consider allthe 
charges of a date prior to the 5th April, 1852, barred by the prescriptiong 
three years, whether the claim be considered as for money loaned, or as due 
upon an account. In the one case the Article 3503 of the Civil Code is apple 
cable, in the other the statute approved March 5th, 1852, relative to prescrip 
tions. Of the remaining items in the account, the details of which it is unme 
cessary to recapitulate, we consider as proved disbursements made for the 

funeral of Mrs. O’ Gara to the amount of twenty nine dollars. 

It is ordered that the judgment appealed from be reversed, and proces 
to render such judgment as in our opinion should have been rendered: Itis 
ordered that the plaintiff, Bernard R. Garrahan, do have and recover of the 
defendant, Mary Curley, in her capacity as tutrix of the minor Thomas 0’ Garg, 
the sum of five hundred and twenty-nine dollars, with interest thereon at the 
rate of five per centum per annum from the 5th day of April, 1855, till paid 
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the'same to be paid in due course of administration according to law. It is 
farther ordered, that the costs incurred in the District Court be paid by the 
defendant and appellant, and that the costs of the appeal be paid by the plain- 


tiff and appellee. 
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Evtauie aNnD Her Descenpants v. Lone & Masry. 


Under Article 8510 of the Code a slave may acquire freedom by prescription. 

Article $510 of the Code was not intended to introduce a mode of emancipating slaves, or of chang- 
ing their status. It treats of the slave as being still a slave after the ten years enjoyment of his 
freedom. But it prohibits the master from restraining him. The public have an overruling inter- 
est in the question of his statws; and the laws by which the manumission of slaves has always 
been so sedulously guarded from abuse, are all in vain, if the State can be compelled to recognize 
as unconditionally free, with liberty ‘o remain in the State, and without regard to age, character, 
and other legal qualifications, all such slaves as their masters may choose to turn loose for the 
space of ten years. Sporrorp, J., with whom concurred Lzra, J. 


Code, 177. 


PPEAL from the First District Court of New Orleans, Robertson, J. 

8. L. Johnson, for plaintiffs. Marr, for defendants and appellants. 

Bucnanan, J. The plaintiffs claim that they are free by prescription, and 
that the defendants illegally and by violence have taken possession of their 
persons and treat them as slaves. The defendants at first excepted that the 
petition disclosed no legal cause of action; which exception having been over- 
ruled by this court, (see the decision in 9th Annual, page 9,) the defendants 
have answered, setting up title to the plaintiffs in themselves, by virtue of a 
sale from one Loftin. 

It was clearly ruled by this court, when the cause was before us previously, 
that the law (Civil Code, Art. 3510) recognizes prescription as one of the modes 
in which a slave may acquire ‘a right to freedom. The same doctrine was held 
by our predecessors in Spalding v. Taylor, 1 An., 197, which was a suit for 
damages against the owners of a steamboat for carrying plaintiff’s slave away. 
And in Verdun v. Splane, 6 Rob., 580, when the slave was the actor, through 
his mother, Judge Martin did not dispute the right of a slave generally to claim 
his freedom under the Article 3510 of the Code, but denied the exercise of it 
in that particular case, because the tender age of the slave precluded the pre- 
sumption that it had been the intention of the master, in leaving him in the 
possession of his mother, (who was free,) to recognize the child as also free. 

The counsel of the defendants has renewed the argument, so strongly urged 
by him on the former trial, that the peculiar phraseology of the Article 3510 
only excludes the right of action of the master to reduce his slave to possesion 
after suffering him to enjoy his freedom during a certain length of time. And 
he relies upon the case of Meillun v. Coupey, 8 N. S., 129, as negativing the 
right to freedom derived from prescription. But the case of Meillun v. Coupey 
arose under the Old Code which did not contain an Article analogous to the 
Article 8510 of the Code of 1825. Compare the language of Judge Martin 
in the decision of this case with that in Verdun v. Splane, already cited, and 
the influence of the change of legislation which had taken place in the interval 
upon the doctrine of the court will be at once perceived. See also the remarks 
of the court in Baker v. Tabor, '7 An., 556. 
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The plaintiff Zulalie was formerly the slave of Simon Porche, whod 
thirty-five years before the institution of this suit, leaving his widow 
versal legatee. Some years before Simon Porche’s death, Eulalie, with 
mission, married a free colored man, an illegitimate brother of Porches y 
who had a farm in Porche’s neighborhood ; and lived with her husband ing 
full enjoyment of her freedom during the whole lifetime of Porche, and of 
widow, being more than thirty years, with their knowledge and consent, 
deed it is proved that Mrs. Widow Porche frequently spoke of formally ema 
cipating Eulalie and her children, (the other plaintiffs) but never carried 
design into effect. After the death of Mrs. Widow Porche, Tulake eal and he 
children and grandchildren appear to have been taken by force from hery 
dence in Pointe Coupée, notwithstanding an ineffectual resistance on the 
of her aged husband, and brought to a slave mart in New Orleans, where they 
were conveyed as slaves for life to the defendants. 

There is no doubt from the evidence that the heirs of Mrs. Porche were priny 
to this abduction of the plaintiffs from Pointe Coupée, yet they do not figay 
in the conveyance to defendants; neither, although the defendants 
paid twelve thousand dollars in outs for the plaintiffs, do they make any att 
warranty. 

Their bill of sale gives no origin to the vendor’s title. The produ 
certificate of mortgages is dispensed with; and their vendor is declaredby 
defendants to be dead and insolvent. These are circumstances calculated & 
inspire a suspicion that the true parties in interest are keeping out of weit 
And if so, the reason may be easily imagined. 

Judgment affirmed, with costs. 

Sporrorp, J., with whom concurred Lea, J. I concur in the judgment, but 
I do not think the Article 8510 of the Code was intended to introduce a mol 
of emancipating slaves, or of changing their status. Its cautious phraseology 
shows that such a result was not contemplated. “If a master suffer a slavelp 
enjoy his liberty for ten years, during his residence in the State, or for twenly 
years while out of it, he shall lose all right of action to recover possession@ 
the slave, unless the slave be a runaway or fugitive.” The Article treats of th 
slave as being still a slave after the ten years’ enjoyment of his freedom. Bat 
it prohibits the master from restraining him. The public has an overruling it 
terest in the question of his status; and the laws by which the manumission 
of slaves has always been so sedulously guarded from abuse are all in vainif 
the State can be compelled to recognize as unconditionally free, with libertyt 
remain in the State, and without regard to age, character, or other legal’ 
qualifications, all such slaves as their masters may choose to turn loose for the 
space of ten years. 

I adhere to the doctrine of the cases of Meillun v. Coupey, 8 N. S., 128, and 
Ned Baker v. Tabor, '7 An., 556. 

Even if the plaintiffs never were emancipated, as, after enjoying their free 
dom for thirty years, possibly it might be presumed they were, still I think the 
Article 3510 of the Code may so far avail them as to enable them to invoke the 
protection of the courts against a manifest usurpation by the defendants. @ 
C., 177. 
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Jean B. Jeannin v. Mr. anp Mrs. Cuartes DeBranc. 


‘Until plaintiff pays defendant one half of the cost of the wall, it is not a wall in common, but re- 
mains the exclusive property of the defendants, though resting one-half upon the plaintiff's land ; 
and defendants may open or shut apertures in it, at pleasure, subject only to the police regulations 
of the city. In this she exercises not a right of servitude, but a right of property. 

Code, 671, 672, 681, 692. s 









PPEAL from the Second District Court of New Orleans, Lea, J. 

Preauz, for plaintiff and appellant. J. & £. Bermudez, for defendant. 

Srorrorp, J. We adopt the following opinion of the District Judge : 

“The defendant, availing herself of the provisions of Art. 671 of the Civil 
Code, rested one-half of her wall on the ground of the plaintiff; the wall is 
shown to be thirteen inches thick. The plaintiff did not contribute and has 
not contributed, in any manner, to the building of said wall. Since the con- 
all in struction of the wall, the defendant has caused certain openings to be made in 

it, consisting of grated windows in the second story, and of ventilators below 
1 ofa the ground flooring. The plaintiff alleges that the defendant had no right to. 
d by make said openings in the wall thus constructed, and that in so doing, she 

usurps the right of view upon his premises to his injury and damage. There- 
fore, he prays that the defendant be condemned to close the said openings at 
her proper cost, and to pay the plaintiff damages in the sum of $600, with 

costs., &c. 

There is no question of servitude presented by the pleadings and evidence, 
since it is conceded that the plaintiff may at any time close the apertures and 
grated windows by making the wall a wall in common; but, in so doing, the 
plaintiff would have to pay one-half of its value. 

The defendant contends that, until the wall is made common, it is her ex- 
clusive property, and that she has therefore a right either to pull it down alto- 
gether, or to make apertures in it, as she pleases. It appears to me that this 
view of the case is correct ; indeed, if the exclusive right of property is con- 
ceded to the defendant, it seems to be a necessary consequence; and the only 
limitations placed upon this right of property, in the Code, are those having 
reference to the right of making such a wall common, and to the restricted use 
of it after it is made common.” 

These views, which led the court below to give judgment for the defendant, 
are supported by the text of the Code. 

“ He who first builds in the cities, towns or suburbs of this State, in a place 
which is not surrounded by walls, may rest one-half of his wall on the land of 
his neighbor ; provided he builds with stones or bricks at least as high as the 
first story, and not in frame or otherwise; and provided the whole thickness of 
this wall do not exceed cighteen inches, not including the plastering which 
must not be more than three inches. But he cannot compel his neighbor to 
contribute to the raising of this wall.” C. C., 671. 

“Tf the neighbor be willing to contribute for his half to the building of the 
wall thus raised, then this wall is a wall in common (mur mitoyen) between 
the proprietors. The neighbor, who has refused to contribute to the raising 
of this wall, preserves still a right of making it a wall in common, by paying 
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to the person who has made the advance, the half of what he has laid 
its construction, according to the rules hereafter established.” C, C., 

“Neither of the two neighbors can make any cavity within the body ail 
wall held by them in common, nor can he affix to it any work without the 
sent of the other, or without having, on his refusal, caused the necessary pp 
caution to be used, so that the new work be not an injury to the rights of 
other, to be ascertained by persons skilled in building.” CC. C., 681. } 

“One neighbor cannot, without the consent of the other, open any win 
or aperture through the wall held in common, in any manner what rer, 
even with the obligation, on his part, to confine himself to lights, the frames 
which shall be so fixed within the wall that they cannot be opened.” ©. 0, 

It follows that, until the plaintiff pays the defendant one-half the cost of 
wall it cannot be a wall in common, but remains the exclusive property 7 
defendant, though resting one half upon the plaintiff’s land. 

And it being the exclusive property of the defendant, it follows that shex 
open or shut apertures in it, at her pleasure, subject only to the police regula. 
tions of the city. 

In this she exercises not a right of servitude, but a right of property, 

But the plaintiff says that the judgment should, at least, be so amended gy 
to recognize his right to shut the apertures by erecting a wall or enclosure op- 
posite to them. 

‘By the same right that the defendant builds a wall with apertures, undoubt. 
edly the plaintiff may build one facing it without apertures, if it shall so pleag 
him. “In suo pariete potest quis fenestros fucere vicino etiam invito; vicinus 
contra sedificando eos obscurare potest.” 

But, as this right of the plaintiff is not put in controversy by the pleadings, 
so it is not barred by the judgment. 7 
Judgment affirmed. ‘ 











































Bucuanan, J. As the idea is very general in this community, that a pre 
prietor of a wall adjoining the land of another, has not the right to make open 
ings in such wall, it is proper to notice a change in our legislation on this sub 
ject, made by the Code of 1825, and the reasons given by the framers of that 
Code for the change. 

The Articles 43 and 44, on page 136 of the Code of 1898, permitted 
proprietor of a wall not held in common, adjoining the estate of another, f 
make apertures or windows through said wall, under certain restrictions. Thost 
two Articles were omitted in the Code of 1825: and we might have supposed 
that the intention of the Legislature, in suppressing those Articles, was to pre 
hibit absolutely the making of openings in walls thus situated ; were it not for 
the reasons given for the suppression of those Articles by the jurists charged 
with the amendment of the Code, in their report or projet. See Travaux pre 
paratoires, page 73. ‘‘ Nous avons cru devoir supprimer ces deux Articles qui 
prescrivent au propriétaire d’un mur non-mitoyen, joignant immédiatement 
Vhéritage d’autrui, de n’y faire des ouvertures ou fenétres qu’é une certailé 
hauteur, et avec des barreaux ou 4 verre dormant. Nous avons pensé que cham 
cun doit étre le maitre de faire dans son bien ce qui lui plait, et par cont 
quent, d’ouvrir dans son mir telles fenétres que bon lui semble.” iw 

The argument of the learned counsel of plaintiff against the exercise of the: 


right claimed by defendant, reposes entirely upon the difference between the 


French Code and the Code of Louisiana, in relation to the rights of adjoining 
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tors of land in towns and cities. By Article 23, page 132, of the Code 
of 1808, repeated in Article 671 of the Code of 1825, the right is given of 
placing one half of the boundary wall of a town lot on the adjoining lot. This 
js an appropriation of the property of another, which is not copied from the 
Code Napoleon, nor sanctioned by any law in France. The argument drawn 
from this difference of legislation, is, that all the remarks of French commen- 
tators touching the right of the proprietor of a wall not common, to make 
openings in said wall, can have no application to a state of things unknown to 
the French law, to wit : the wall belonging to one, and yet built upon the land 
of another, without the consent of that other. But it strikes me that this 
makes no difference as to the right of the party who owns the wall. By the 
terms of Article 672 of our Code, the neighbor upon whose land this wall is 
built, has no property in the wall unless he pays for it. Until he does so pay, 
there is, for the neighbor, a positive expropriation of so much of his land as is 
covered by the wall. And this, after all, is only one among many proofs, that 
the right of private property is less sacred in this country than it is in the 
monarchical States of Europe. 

However distasteful it may be to the plaintiff, he must give up the idea that 
he is the owner of soil which another enjoys without his consent and against 
his will. Jta scripta est lez. 

I concur in the opinion pronounced by Mr. Justice Sporrorp. 





JosepH Matsor, Curator, v. JosepHine WesLEy. 


Parol evidence is admissable to prove the manual gift of movables. 

As our laws does not permit either replication or rejoinder, all matters of defence setup in the an- 
swer, must therefore be considered as open to every objection of law and fact, as if such ob- 
jections had been specially pleaded. So, where plaintiffs claim certain furniture as belongiug to 
the succession, and defendant answers that the furniture was a donation to her from the deceased, 
it is competent for the plaintiff to prove that defendant was the concubine of the deceased, so as 
to reduce the donation if it exceeded one-tenth of the estate. 

Code 1526. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Race & Foster, for plaintiff and appellant. Egan & Dupuy, for defen- 
dant. 

Voornes, J. This is an action of revendication, in which the plaintiff 
claims certain household furniture as property belonging to the successivn of 
the late James C. Logan. 

The defendant, in her answer, avers that she acquired the furniture in ques- 
tion from the deceased, by donation inter vivos, accompanied by real delivery. 

“The manual gift, that is, the giving of corporeal movable effects, accom- 
panied by a real delivery, is not subject to any formality.” C. C. 1526. 

It is clear, therefore, that the Judge @ quo did not err in overruling the 
plaintiff’s objection to the introduction of parol evidence, to prove the manual 
gift of the'defendant. But we think he erred in excluding evidence offered 
by the plaintiff to prove that the donor and donee lived together in open con- 
cubinage. As our law does not permit either a replication or rejoinder, al 
matters of defence set up in the answer, must therefore be considered as open 
to every objection of law and fact, as if such objections had been specially 
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pleaded; thus the plaintiff may resort to the exceptions of nonage, ¢ 
ture, fraud, violence, and the like, without pleading them; because he ignot 1 
permitted to reply. So in the present case, it was competent for the ph 
to show, that the defendant was the concubine of the donor, in order to 
tain whether the donation of the furniture made to her, exceeded o; 
part of the whole value of the donor’s estate; and if so, to reduce the same _ 
according to law. 
After a close examination of the case, we think the evidenee is sufficient tp 









sustain the conclusion of the Judge @ quo in his solution of the question, as tp 
the fact of the donation of the furniture to the defendant, accompanied by g 3.0 
real delivery. On this point, we consider the matter adjudged. ‘ 
It is therefore ordered and decreed, that the judgment of the court below The co 
be avoided and reversed; that the case be remanded for a new trial, touching ig 
the issue, whether the donor and donee lived together in open concubinage, in be: 
order that the rights of the parties litigant may be regulated in accordance 
with the requirements of the law. And it is further ordered, that the costs of A’ 
this appeal be paid by the defendant and appellee, and those of the court be 
low by the estate, except those arising hereafter, which are to abide the final ayn 
determination of the suit. L 
pens 
und 
Aenean nan aOR ficie 
paid 
Cimzens’ Bank or Louisiana v. J. E. Anwor and M. Fisuer.—H, J, a 
Mason et al., intervenors. “ ; 
By Article 2428 of the Code, a thing claimed by suit cannot be alienated pending the suit by the wh 
defendant, to the prejudice of the plaintiff. Mortgage is a quasi alienation, and if made pending hai 
a suit for the property, cannot prejudice the plaintiff. tra 
PPEAL from the Fifth District Court of New Orleans, Augustin, J. » 
Pitot, for plaintiff and appellant. Hamner & Hays, for intervenors. th 
Bucnanan, J.* The defendant was recognized as heir of the late Mr. th 
Josephine Armor, and put in possession of her estate by a judgment. Subse- ” 
quently, the intervenors sued Armor in the court in which the succession was sy 
opened, claiming the property of the succession of Josephine Armor, of whom Go 
they alleged themselves to be next of kin and heirs at law. Pending this suit, } 
the defendant mortgaged certain real estate, being a portion of the property of aa 
Mrs. Josephine Armor’s succession, in favor of the holder of two promissory to 
notes for three thousand dollars each, to secure the payment of the said notes, tb 
In the suit of the intervenors against the defendant for the property of Mrs. a 
Armor’s succession, they obtained judgment, from which defendant appealed, ¢ 
but subsequently abandoned his appeal. 
The Citizens’ Bank, as holder of one of defendant’s mortgage notes, is now be 
seeking to enforce its mortgage, and is opposed by the intervenors, The 
latter having obtained a judgment in their favor, declaring the mortgage null, a 
the bank appeals. | 
Upon the above statement of facts, the right of intervenors and appellees is : 


clear. By Article 2428 of the Civil Code, a thing claimed by suit cannot be 





*Voornigs, J., recused himself. b 
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pending the suit, by the defendant, to the prejudice of the claim of — Base 
Mortgage is a quasi alienation. Rippoll v. Morino, 12 Rob. 662, ARMOR. 
and Long v. French, 13 L. 261, are cases in point. The plaintiff pleads fraud 

| and collusion between intervenors and defendant; but there is nothing in the 


record to support this plea. 
Judgment affirmed, with costs. 


ys J. 0. Marsu v. His Creprrors anp tHe Creprrors or Marsu & Co. 
low Thecommissions of syndics upon the property sold take precedence of the vendor’s privilege as an 
expense of administration resulting to the benefit of the vendor, but not so the fees of the couse] 
for insolvent, nor the counsel for syndic, nor the attorney of absent creditors. 


» a Code, 8223, 3234. 


nce 
3 of PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
be- Legardeur, for Pochel, opponent and appellant. Coxe and Brewer, for 


nal J syndic. 


Lea, J. The question to be determined in this case is “What are the ex- 
penses which immovables subject to the vendor’s privilege must contribute, 
under Article No. 3234 of the Civil Code “where the remaining assets are insuf- 
ficient to pay costs.” The Article referred to provides that the vendor shall be 
paid from the price of the object affected in their favor in preference to other 
privileged debts of the debtor, even funeral charges, except the charges for 
affixing seals, making inventories, and others which may have been necessary 
to procure the sale of the thing. In this case the issue between the parties is 
what charges were necessary to “ procure the sale of the thing.” On the one ‘ 
hand it is contended that this claim embraces all the charges of the adminis- 
tration by the syndic, and on the other, that its application is to be restricted 
to those charges without which the sale could not have taken place. We think 
this latter construction most in accordance with the letter of the Article and 
the decisions interpreting it. We adopt, however, the ruling of our predeces- 
sors in the case of Monree v. His Creditors, 2d Rob. 281, which includes the 
syndic’s commissions upon the property sold as an expense of the administra- 
tion resulting to the benefit of the vendor. It is conceded thatthe sheriff’s 
clerk’s, notary’s and appraisers’ fees were necessary charges in procuring the 
sale, and as to these charges we consider the opposition withdrawn. It is, 
therefore, unnecessary for this court to pass upon their validity. To these we 
think the syndic’s commission should be added, for the reasons before stated, 
Neither the fees of the counsel for the insolvent, nor of the syndic (far less that 
of the attorney of absent creditors) constitute a charge without which the sale 
could not have taken place. For a construction of an analogous Article of the 

Civil Code see Garritson v. His Creditors, 1st Robinson, 446, also Civil Code, 
8223. 

The opposition filed is not deficient in pleading. As the opponent does not 
dispute the correctness of any of the items on the tableau, but merely claims a 
superiority of privilege, it was not necessary that each item should be specially 
opposed. 

It is ordered that the judgment appealed from be reversed, that the opponent 
be placed on the tableau as a creditor in the sum of $3,385, with privilege 


as 


— es 
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upon the proceeds of the property refered to in his opposition above all 
except the fees of the sheriff, clerk, appraisers, notary, and the commi 
the syndic, and that in other respects the judgment be affirmed. It ig 
ordered that the costs of this appeal be paid by the appellee. 





ny 
James Srarrorp v. His Creprrors. ii 


So much of the Act of 20th February, 1817, as upon a verdict of fraud against an insolvent, disqualj 


_ fies him from holding any office of trust or profit under the government of this State, is repealed 
by the Act of 1855. 


In Holmes v. Wiltz (ante p. 439) it was held that the repealing clause appended to the revisory Acts af 


1855, did not repeal such pre-existing statutory provisions as were re-enacted by the revisory 
statute. : 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Cotton, William H. Hunt and Denegre, for plaintiff and appellant. Magne, 
for Rochereau & Co., opponents. 

Lea, J. The verdict of the jury in this case establishes the fraud of the 
insolvent and we are not prepared to say that there is any error in their ver. 
dict. Upon this verdict the court decreed “that the insolvent proceedings instite- 
ted and had in the District Court by the said Stafford be quashed and annulled 
and that in conformity to section 20, of the Act relative to voluntary surrender, 
approved 20th February, 1817, said James Stafford be forever deprived of the 
benefit of the laws passed in favor of insolvent debtors in this State, and that 
according to section 21 of the aforesaid Act, the said James Stafford be deemed 
incapable of holding any office of trust or profit under the government of this 
State ;” from this judgment the insolvent has appealed, and urges as a ground 
for the reversal of the judgment, that the Act of 1817 has been repealed by the 
statute of 1855, and therefore, had no existence at the date of the judgment, 
So far as the Act of 1817 is inconsistent with the Act of 1855 or so far as its 
provisions are not embraced in the statute of 1855 it must be considered as 
repealed; that portion of the decree which imposes a disqualification to hold 
office should, therefore, be reversed. But the opponents have joined in the 
appeal, and complain that the insolvent having been found guilty of fraud by 
the verdict of the jury should have been condemned to three years imprison- 
ment. It is to be remarked that it is not under the statute of 1817 exclusively 
that the opponent proceeds. He invokes the penalty of three years imprison- 
ment as provided by the Act of 1840, as applicable to a conviction of fraud under 
that or any other statute then in force, see Act of 1840, sections 7, 10, 11 and 
18, also Act of 1817. Greiner’s Digest, Articles 1667, 1668, 1669. Now the” 
matters complained of in the opposition under which the penalty of three years 
imprisonment was invoked, are such as are provided for not only by the statutes” 
above referred to, but by the Act of 1855 to which the provisions therein con” 
tained have been transferred, and within which they are included. Sve statutes’ 


of 1855 “relative to the voluntary surrender of property and mode of proceed-” 


ing,” sections 19, 20, 21, 24. In the case of the State, on the relation of Holmes 
v. Wiltz, we lately held that the repealing clause appended to the revisory Acts 
of 1855 did not repeal such pre-existing statutory provisions as were re-enacted” 
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in the revisory statute. This being the case the insolvent is in accordance 


with the verdict liable to an imprisonment not exceeding the term of three Crepirors. 


the duration of which is to be fixed at the discretion of the court. We 
think this discretion can be better exercised in this case by the District Judge 
who may be cognizant of many facts coming under his personal inspection, * 
which may and probably should regulate the exercise of that discretion. 

It is ordered that the judgment be reversed so far as it relates to the disquali- 
cation of the insolvent from holding office, and that the verdict of the jury be 
approved and recognized as a proper basis for the decree of imprisonment at 
the discretion of the court for a term, however, not exceeding three years, and 
for the purpose of enabling the District Judge to proceed further herein, 
according to law, and in accordance with the principle recognized in this de- 
cision, it is ordered that the case be remanded and that the costs of this appeal 
be paid by the appellee and the costs in the District Court by the appellant. 
It is further ordered that in other respects the judgment appealed from be 
affirmed. 
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J. Perxins v. A. Doverass—G. W. Hutse, Warrantor. 


Qounsel who made a certain admission on the minutes of the Court, not permitted to lessen its 
effect by his own testimony, showing that it was not authorized by his client, and that he mrde it 
from the statement ef a witness whom he believed, and by whose affidavit, produced, it appeared 
that the witness did not state quite so much as was covered by the admission. 


Code, 3400. 


PPEAL from the District Court, Tenth District, Parish of Tensas, Farrar, J. 
J. P. Farrar, for plaintiff. Reeves, for defendant and appellant. Snyder, 
for warrantor. 

Merrick, C.J. This action was commenced on the 19th day of September, 
1854. The warrantor, Hulse, acquired title to the land in controversy from 
Compton, in February, 1843, by a formal deed translative of property. The 
record contains the following admissions entered on the minutes of the court, 
vig: 

“It is admitted by plaintiff that Dr. Hulse went upon the property named 
in the deed from Compton in January, 1844, that he and his vendee have occu- 
pied and cultivated part of the same as a cotton plantation ever since.” 

We think that full effect onght to be given to this admission formally enter- 
ed upon the minutes of the court. If it was fraudulently made and possibly 
if made in error, induced by the statements of the opposing party, it might be 
setaside on arule. But we do not think that the counsel, who made it, ought 
to be permitted to lessen its effect by his own testimony to show that he was 
not authorized to make the admission by his client, and that he made it from 
the statement of a witness whom he believed, and by whose affidavit, produced 
by the plaintiff, it afterwards appeared that the witness did not testify to quite 
80 much as covered by the admission. 

The defendant had a right to rely on the admission which was volunteered 
by the plaintiff to facilitate the trial, and he cannot legally be deprived of it 
by the mistaken motives which induced the plaintiff’s attorney to make it. 
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Although the tract of land sold by Compton to Hulse is described by 
sub-divisions of the landioffice, yet the same (it may fairly be inferred) wep 
lying contiguous and were placed together in the act of sale for the pu 
forming a plantation. The entry, therefore, upon and possession of g pay 
must be held, we think, to be a possession of the whole included withing,” 
boundaries embraced in the Act of sale. C. C. 3400. aa 1 

We think, therefore, that the plea of prescription ought to have been su. 
tained. ia 

It is, therefore, ordered, adjudged and decreed by the court that the judy 
ment of the lower court be avoided and reversed, and that there be judgment 
against the demand of the plaintiff and in favor of the defendant, and thatith 
plaintiff pay the costs of both courts. 
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G. F. Munrz v. Tae Succession or Samvet Broom. 


In a compromise partition of the effects of the succession between the widow and heirs in 1850, the 
ship C. fell to the heirs. The executor, however, was not discharged. In 1851 the ship was ip 
Liverpool, where she was supplied by plaintiff with patent metal for sheathing, for the prigeof 
which this suit was brought. The ship seems to have been sent on this voyage by B. & C., B. being 
the executor. By the Court: Under the circumstances of this case, the executor, in that capa. 
city cannot be rendered responsible for this bill. The plaintiff must be left to his remedy agaihst 
B. & C. and the heirs who authorized this voyage. The executor, as such, can only be rendere 
responsible for expenses incurred in the legitimate administration of the succession. 

The acknowledgment of the correctness of the account by the captain who contracted for ther 
pairs, withdrew it from the application of Article 3499 of the Code and subjected it to the pre 
scription provided by Article 3508. Lea, J., with whom concurred Sporrorp., J., dissenting. 

It is unjust that the owners should be benefited to the extent of the labor and materials furnishel 
by the plaintiff, without any liablity for a reasonable remuneration. Lea, J., with whom concur 
SporrorD, J., dissenting. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Jourdan, for plaintiff and appellant. Durant & Hornor, for executir, 
D. N. Hennen, for the heirs. 

Merrick, C. J. It has been held by this court in the case of Jowanneat, 
curator, v. Shannon, 4 An. 330, that a steamboat might, after the death of the 
owner, be employed by those representing the succession, and that they would 
not be personally responsible for accidents happening in the usual employment 
of such boat. We do not think that the authority of this case extends'to the 
case before us under the present appeal. Samuel Broom died in 1849. George 
L. Broom was appointed his executor. In 1850 a compromise in the natured 
a partition of the effects of the succession was made between the widow and 
the heirs, although the executor does not appear to have been discharged from 
the further settlement of the succession. 

In 1851 the ship Cato, which was left to the heirs in the partition was 
at Liverpool, in England, where it appears to have been sent by Broom é 
Caughlin on a voyage, which appears to have been made on their account 
The plaintiff furnished the master of the ship with sufficient patent metal to 
sheathe the same, receiving the old copper in part payment. The bill, amount 
ing to £217 17s. 4d., was acknowledged by the master of the ship in the name 
of Broom & Caughlin. 
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We think, under the circumstances of this case, the executor, in that capa- - 
tity, cannot be rendered responsible for this bill. The plaintiff must be left Broom. 
this remedy against Broom & Caughlin, and the heirs who authorized the 







The executor, as such, can only be rendered responsible for expenses incurred 
jn the legitimate administration of the succession. After the partition between 
“A the widow and heirs, the executors who had been directed by the will to sell 
sug. the real and personal estate not otherwise disposed of by the same, could not 
4 be justified in making voyages with the ships belonging to the heirs on account 
dg. of the succession. This view of the case renders it unnecessary to express an 
vent 
the 


























opinion upon the plea of prescription. 

Jadgment affirmed. 

Ima, J. The plea of prescription in this case cannot be maintained. The 
acknowledgment of the correctness of the account by the captain who con- 
tracted for the repairs, withdrew it from the application of Article 3499 of the 
Civil Code, and subjected it to the prescription provided by Article 3508. See 
Davis v. Houren, 10 Rob., 402. 

The evidence shows that the repairs to the vessel were necessary, and that 
the materials and labor were furnished at current rates. It is unjust that the 
owners should be benefited to the extent of the labor and materials furnished 


h by the plaintiff without any liability for a reasonable remuneration. 
taf The case of Jowanneau v. Shannon does not appear to me to be applicable 
ad to the facts of this case. It may be remarked, however, that neither in that 
4 case nor in the one at bar, was any claim made against an administrator per- 
red sonally. This suit is brought against the succession of Broom. In that case 
the issue was between the curator of the succession of Whipple (in his capacity 
rf as such) and a co-proprietor of a vessel. As I understand the ruling in that 
case, it was determined that where the surviving part owner of a vessel con- 
be tinued to employ her in her usual trade, in the absence of any objection on the 
red 


part of the proper representatives of the succession, the estate of the deceased 
part owner would be liable for a contributive share of the cost of necessary re- 
pairs to the vessel. Indeed the case is quoted by Mr. Flanders in his work on 
m shipping for the purpose of confirming this very doctrine; and the correctness 
of this construction is made apparent by the fact that judgment was rendered 
against the succession of Whipple for a proportionate contribution to the cost 
of the repairs. 

So far, then, as the case is applicable to the peculiar facts of this case, it 
would seem to favor the right of the plaintiff to recover. 

My impression, moreover, is that the plaintiff is entitled to recover as for 
useful and necessary repairs made upon the property of the defendants, by 
which they have been to that extent enriched. See C. C., Art. 2278. 

Sporrorp, J. I am also of this opinion, and add that the succession might, 
perhaps, have its recourse over against the heirs to whom the ship fell in the 


partition. 
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Joun McCarry v. J. W. Zacnartr. 


Where neither the plaintiff nor defendant sought to avail himself of the report of experts | : 
manner provided by Article 456 of the C. P., the plaintiff had the right to disregard 4 
the report and prove up his claim. ’ 


PPEAL from the Fifth District Court of New Orleans, Augustin, J, 3 
Durant & Hornor, for plaintiff. Garrett Duncan, for defendant and 
pellant. ’ 

Voornies, J. This is a suit to recover a balance alleged to be due ong 
account for work and labor done and materials furnished by the plaintiff 
the repair of the defendant’s building, known as the Verandah Hotel, « 

After issue joined, Daniel Blair was appointed, by consent, sole expert tp 
measure the work, make an estimate of the same, and to report upon the whok 
bill of the plaintiff. 

A report was filed by the expert on the 28th of March, 1854, awarding the 
sum of $1185 07 in favor of the plaintiff. On the 2d of May following, the 
defendant opposed two items therein allowed to the plaintiff, one for the gu 
of $160, as an overcharge on sixteen water-closets, and the other for the guy 
of $47 18, as commission charged for purchasing, etc. Alleging that them 
port was correct in all other respects, the defendant prayed that the same, afler 
making the correction of said errors, might be confirmed and made the basiy 
of the judgment of the court. a 

It does not appear from the evidence that any other steps were afterwands 
taken either by the plaintiff or the defendant in relation to the report. At this 
stage of the proceedings the cause was fixed for trial on the 10th of November 
following, without any objection on the part of the defendant. i 

On the trial, the plaintiff introduced evidence to prove his demand, which 
was excepted to by the defendant, “on the ground that the same was incom 
petent, irregular and irrelevant under the pleadings, report and exceptions” 

We do not think the Judge @ quo erred in overruling the objection. Afters 
report of experts, auditors or arbitrators, is filed, the party wishing to aval 
himself of the same, may, on motion, call upon the adverse party to show caus, 
within ten days after the notice of such motion shall have been served on him 
why such report or award should not be homologated. C. P., 456. Inthe 
present case there is nothing to show that the plaintiff ever took any steps, @ 
ever intended, to avail himself of the report of the expert; on the contrary, 
we are led to infer, from all the circumstances disclosed by the record, thathe 
never entertained any such intention. Had the defendant wished to avail him 
self of the report, when the cause was called, on the 1st of September, tobe 
fixed for trial, he should then, or, at all events, previous to the day fixed fr 
the trial, have done so, by calling on his adversary in the manner preseribel 
by law. 3 L., 73; 6 R., 494; 2 An., 892. Under these circumstances, th 
plaintiff, it appears to us, had clearly the right to disregard altogether the 
port of the expert, and to prove up his claim. 

On the merits, we consider the items charged in the plaintiff’s account fit 
work and labor done, amounting to $962 45, and those for materials furnished; 
including the water closets, etc., amounting to $3485 30, to be sufficiently 
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proved by the evidence. After deducting therefrom the sum of $1765 51, the 
total amount of credits to which the defendant is entitled, there remains a 
balance of $1682 24, for which we think there should have been judgment 
jn favor of the plaintiff, instead of the sum of $1463 31, as allowed him by 
the Judge a guo. Hence, we are of the opinion that the judgment should be 
amended in favor of the plaintiff and appellee, as prayed for in his answer to 
the appeal. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be amended in favor of the plaintiff, by allowing him the sum of sixteen hun- 
dred and eighty-two dollars and twenty-four cents, instead of fourteen hundred 
and sixty-three dollars and thirty-one cents, and so amended, that said judg- 


ment be affirmed, with costs. 


L. D. Wuirrte v. P. Herrzpercer et al. 


No privilege is granted by law to one who furnishes feed for the horses of a keeper of a line of 
omnibuses employed on such line. 

The seisure and even the sale of property does not deprive the vendor of his privilege, so long as 
the property, or its proceeds, are in the hands of the Sheriff, syndic, administrator, etc., and the 
property has not been sold confusedly with a mass of other things belonging to the vendee. ©. C., 


8195. 

An amendment to the judgment of the lower court, by embracing within it the name of one of the 
opponents, accidentally omitted, is irregular. But if the record contains evidence which shows 
that judgment in the same form should be immediately pronounced, the decree will be affirmed by 


the Supreme Court. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Lugenbihl, for plaintiff and appellant. Janin, St. Paul & Bouny, Preaua, 
Holland, Budd & Lambert and Saucier, for different defendants. 

Merrick, C.J. The plaintiff complains of the judgment of the lower court, 
because it recognized the privilege of the vendor upon the movables which he 
had seized under execution, and because the judgment of the lower court was 
amended after it was rendered, without ordering a new trial, and because it 
refused to the plaintiff a privilege for feed furnished for the horses used for the 
line of omnibuses kept by Hertzberger. 

The law does not scem to have accorded a privilege to him who has fur- 
nished feed to the keeper of a line of omnibuses for the horses employed in 
such line. 

Although the seizure has the effect to take the property out of the custody 
of the debtor, the vendee, yet the seizure and even the sale of it does not de- 
prive the vendor of his privilege, so long as the property or its proeceds are in 
the hands of the Sheriff, syndic, administrator, etc., and the property has not 
been sold confusedly with a mass of other things belonging to the vendee. ©. 
G., 8195. 

We think the amendment of the judgment of the lower court, by embracing 
in it the name of one of the opponents accidentally omitted, without granting 
new trial, was irregular. But as the testimony is in the record, and requires 
that the judgment should be immediately pronounced in the same form, we 
will affirm the decree, and award to the appellant the costs of the appeal. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be affirmed, and that the appellees pay the cost of the appeal. 
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Danie Mayes v. Scumupr & Co. 


Where the plaintiff Coes not interfere with the officer charged with the execution of a final i 


upon a judgment regularly cbtained, he cannot be held responsible for the wilful er negligent acy 
of such officer in the execution of the writ. 
C. P. 659. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Helm, for plaintiff. Fitz, for defendants and appellants. 

Merrick, C.J. This action is brought to recover of defendants damagg 
for injury done to household furniture, injured while under seizure ona judg. 
ment for rent. 

The defendants Schmidt & Co. had obtained judgment against the plaintif 
(white absent during the summer months at Biloxi) tor two hundred dollars it 
being for four months rent. They caused furniture of about two thousand 

. dollars in value, to be seized. The Judge of the lower court was of the opinion 
that the seizure of all the furniture was directed by the plaintiffs in orderty 
obtain possession of the leased premises. The unnecessary seizure of all the 
furniture perhaps gives some color to this supposition. The proof shows that 
the furniture was injured in taking it from the premises leased and in storing 
it afterwards. 

The Sheriff’s or Constable’s duty and responsibility are prescribed wi 
659 of the Code of Practice, in these words, viz: 

“When the objects seized consist of money, movables, beasts or slaves, be 
should put them in a place of safety, under the penalty of being responsible 
for the loss or injury they may sustain through his fault or neglect.” 

Where the plaintiff does not interfere with the officer charged with the exe 
cution of a final process upon a judgment regularly obtained, he cannot be 
held responsible for the wilful or negligent acts of such officer in the execution 
of the writ. But we are not satisfied that there was such an active interfer 
ence on the part of Schmidt & Co., as to render them responsible for the acts 

of the officer. 

See Meredith v. Flaxman, 5 C. & P., 99. 

The plaintiff has filed an answer praying for an amendment of the judgment 
in his favor, by allowing him a larger amount of damages than was allowed in 
the lower court. The defendants, Schmidt & Co., claim that they shouldbe 
allowed ap additional month’s rent, on account of the removal of the property 
by the plaintiff since the seizure. 

We do not think the judgment ought to be disturbed in either particular. 

It is therefore ordered, adjudged and decreed by the court, that the judg 
ment of the lower court be affirmed as against the said George F. Piers, 
with costs, and that said judgment as to the said Schmidt and Vogel, composing 
the firm of Schmidt & Co., be avoided and reversed, and that there be judg- 
ment against the plaintiff and in their favor, and that they recover their costs 
in both courts. 
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E. G. Maricue v. F. Roumtev. 


Defendant was in possession of plaintiff’s house under a lease, and when the lease was about to ex- 
pire, defendant refused to renew it o2 the terms proposed by plaintiff. Defendant continued to 
occupy and was notified by plaintiff that he considered the annual lease renewed, to which defen- 
dant responded that he would leave the premises at the end of the month, and continued to notify 
plaintiff from month to month that he would leave. JZ/eld: There was no contract, and the rela- 
tion of lessor and lessee can only be created by contract; and that defendant was only liable for 
the rent of the house during the period it was actually occupied by him. 


Ba 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
A Eyma, for plaintiff. Fillewl, for defendant and appellant. 

Lza, J. The facts of this case are correctly stated by the District Judge. 
«The plaintiff claims $1,500 for the rent of a store, to be paid monthly, on the 
ground that the defendant rented the store from him by the year. The de- 
fendant claims that he is merely a monthly tenant, and denies any liability for 
rent except when in the premises. The facts show that the defendant first 
occupied the house under a written lease, that when the lease was about to 
expire, plaintiff asked defendant if he would continue for another year. The 
defendant was desirous of doing so, but under different conditions, to which 
the plaintiff refused to accede. The defendant continued to occupy the premi- 
ses, and was notified by the plaintiff that he considered the lease renewed. 
To this defendant replied that he would leave the premises at the end of the 
month. He continued in the premises and notified plaintiff from month to 
month that he would leave.” To this statement we may add that both before 
and after the expiration of the written lease, the defendant positively refused 
to accede to the terms proposed by the lessor, who, in his turn, insisted upon 
his original proposition, and would consent to no other. Under these circum- 
stances it is clear that there was no contract and the relation of lessor and 
lessee cannot be created otherwise than by a contract. If the defendant was 
a trespasser, which is not pretended ,the plaintiff had his remedy by the summary 
process for expelling a tenant, together with his claim for damages, if any were 
sustained ; but this isa suit upon an alleged contract, to which the defendant not 
only never agreed, but against which he always protested. The tacit reconduc-: 
tion of the lease of property not predial does not extend beyond one month,. 
which will be presumed to be continued from month to month, unless termina- 
ted by one of the parties, in accordance with the provisions of Article 2656 of 
the Civil Code. See Geheebe, et als v. Stanby, Ist Annual, p. 17, also Bowles: 
v. Lyon, 6th Rob. 264. 

This suit was brought before the expiration of the first month, no exception 
was taken to the prematurity of the suit, and the evidence shows that the 
defendant continued to occupy the premises belonging to the plaintiff up to the 
month of April inclusive. The defendant is, therefore, bound for six months 
rent, say 750 dollars. 

It is, therefore, ordered that the judgment appealed from be reversed, and 
proceeding to render such judgment as in our opinion should have been ren- 
dered: It is ordered that the plaintiff, 2. @. Marmiche, do have and recover 
of the defendant, F. Rouwmieu, the sum of ($750) seven hundred and fifty 
dollars and costs of suit in the District Court, for the rent of his store up to 
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. Marmicue ‘the Ist day of May, 1855, without prejudice to the plaintiff ’s rights, if anyl officer 
Roumisv. have, to sue for and recover such damages as he may have sustained . prisor 
failure to rent his store for the residue of the year ending 31st October, } the ji 


in consequence of the alleged occupation of the same by the defendant wif ‘i Juc 
his consent. 
It is further ordered that the plaintiff and appellee pay the costs of thi 





appeal. 
The Si 
Tue Srate v. Wiuiiam Bass. = 
Decisi 
The action of the District Court relative to the granting of new trials, in criminal causes, cannot be pony 
reviewed by the Supreme Court, unless brought before it in such a mode as to present for solutigg 
an unmixed question of law. a 
When the prisoner provokes an inquiry into the character of the deceased, he cannot complain that oe 
the State, on re examination, seeks to obtain from the same witness evidence of a genemj No. 
character calculated to rebut the unfavorable impression produced by the answers of the witnes vr 
to the prisoner’s questions. “a 
The prosecuting officer always has the right to open the argument of the cause. If the prisoner Th 
offer no evidence, it seems that it is usual for the argument to cease with the reply of his counsd in 
to the argument of the prosecuting officer. But the prisoner’s counsel is not entitled to open the ne 
argument upon the merits before the jury, in any case, as a matter of right. 7 
PPEAL from the District Court, Seventh District, Parish of East Feliciang, ri 
Watterson, J., presiding. Mvise, Attorney General. Muse, for appellant fro 
Srorrorp, J. The action of the District Courts relative to the granting of Itis 
new trials, in criminal cases, cannot be reviewed by this Court, unless brought # 
before it in such a mode as to present for solution an unmixed question of law, 
Const., Art. 62. State v. Johnson, ante, p. 422. 
We must therefore confine our attention in this case to the two bills of ex f 
ceptions. of 
I. The prisoner complains that the court erroneously admitted evidence y 
touching the general character of the slave whom he was accused of killing. rer 
It is true, as a general rule, that evidence in regard to the character of the ( 
person on whom the offence was committed, is inadmissible. 8 Green Ev., p. 2% Dis 
But, in this case, the defendant’s counsel opened the subject by inquiring inte as 
the character of the slave and eliciting answers from one of the witnesses for 
the prosecution in cross-examination, which had a tendency to cause the jury to sh 
form an unfavorable estimate of his general character; if objected to, such evi- | 
dence could not have been received; but the party who provoked it certainly of 
cannot complain that the State, on a re-examination, sought from the same wit we 
ness evidence, of a general character, calculated to rebut this unfavorable im- 
pression. al 
II. The prisoner’s counsel having adduced no evidence, except by cross in 
examining the witnesses for the prosecution, claimed the right to open and close by 
the argument of the cause, which the court refused, and the counsel took a bill 
of exceptions. 01 
He asked too much. The prosecuting officer always has the right to open: ra 
the argument of the cause. The burden is on the State to make out a case of re 
guilt. If the prisoner chooses to rest his defence upon the weakness of the 
State’s proof, and to offer none himself, it seems that it is usual for the argu- 
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ment to cease with the reply of his counsel to the argument of the prosecuting oro 


officer, 1 Chit., Cr. Law, *p. 627. 2 Bay, 451, State v. Brisbane. Butthe Bass 
prisoner's counsel is not entitled to open the argument upon the merits before 
the jury, in any case, as a matter of right. 

Judgment affirmed with costs. 


Strate v. Patrick KEennepy. 


The Supreme Court has no jurisdiction over the conclusions of the lower court on the mixed ques- 
tions of law and fact raised by an affidavit for a continuance in a criminal case. 

Decision in State v. Johnson ante, p. 422, affirmed. 

The Supreme Court, as a court of error, or an appellate court, for the consideration of questions of 
Jaw only, is without authority.to reverse the judgment of the lower court in a criminal case, 
except upon a clear showing that there has been error committed in the proceedings of the lower 
court, and that the appellant has been prejudiced by it. 

Bill of exceptions to the order of the judge directing the clerk to commence calling the jury list at 
No. 70. By the Court: The industry of counsel has not furnished us with any adjudged case, 
nor have we been able to find any, in which it has been held that it was error if the jury were not 
called to the book in the orderin which they were placed on the list served upon the accused. 
There is nothing in the statute which directs the order in which the jury are to be called to be 
sworn, nor which requires the names to be set down on the list in the order in which they are 
drawn, although that is the more regular and natural mode of transacting the business. The 
statute which provides that the accused shall be furnished with a list of the jury who are to pass 
upon his case, at least two days before his trial, does not require that the list should be numbered. 
Yet, we believe the practice is almost universal, (and it ought not unnecessarily to be departed 
from) to number the list, and in capital cases to call the jurors in the order of their numbers. 

It is not sufficient for the accused to show a mere irregularity in the manner in which the jury is 
called—he should show that he has been prejudiced by the action of the court in that particular. 


Ser 8 


es  F 


. PPEAL from the First District Court of New Orleans, Robertson, J. 

Moise, Attorney General. Field, for appellant. 

4 Merrick, C.J. The prisoner and James Doyle were indicted for the murder 
of James Cruise. 

: The prisoner was tried alone, and an unqualified verdict of guilty having been 
rendered against him, he was sentenced to be executed. 

: On his appeal to this court, he urges for the reversal of the judgment of the 
. District Court, what may be embraved in three grounds. They are in substance 
J as follows, viz: 

j lst. The court erred in refusing the accused a continuance on his affidavit 
showing the absence of his material witnesses. 

2d. The court erred in proceeding to trial in the absence of a large number 
of the jurors who were not, and had not been in attendance; three of whom 
were excused by the court. 

8. The court erred in not allowing the names of the jurors to be placed in 
a hat or box and drawn therefrom one by one and so tendered the accused, and 
in refusing to commence the calling of the jurors from the head of the list, and 
by commencing the calling of said jury from No. 70 of the list. 

I. It has been so often decided by this court that we have no jurisdiction 
over the conclusions of the lower court on the mixed question of law and fact 
1 raised by an affidavit for a continuance in a criminal case, that it is sufficient to 
refer to those decisions as an answer to the first ground urged by the appellant. 
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See State v. John Johnson, 11 An., p. 422, and authorities there cited, 
v. Hunt, 4 An., 438; State v. Long, Ib.,441; State v. Butte, 6 An., 661; 
Cazeau, § An., 114; State v. Muldoon, 9 An., 24. ing 
II. The second ground of reversal presented was considered by us 
ease of the State against Johnson, just cited. The jury list, in this case, jg) 
same as served upon the defendant in that case, and the reasoning of the egy 
in that case is applicable to this: The only difference between the casey 
Johnson and the present, consists in the remark of the judge annexed to th 
of exception in this, which was not a part of the bill of exception in that ¢ 
The remark is in these words: “The court had made extraordinary efforts ty 
obtain a full panel. Some of the jurors on the list had been placed 
they were well known citizens and it was thought that they could be ob 
but, owing to the prevalence of cholera, and other causes, many jurors 
never in attendance, though repeated attachments had been issued,” &e. 
It has been argued to us, although not a ground of exception taken in 
bill, that this Lill of exception shows that instead of drawing the jurors 
required by law, the judge has arbitrarily placed upon the pannel the nomes@f 
certain well known citizens to serve in the place of the jurors who did ng 
attend. We do not think the language of the judge will bear the construetigg 
contended for by the accused. It is not to be presumed, except upon the clean’ 
est showing, that the District Judge so far forgot his duties, as to prepare a iit 
of jurors, because they were well known citizens and might be supposed willing: 








to serve. The law has intrusted the duty of drawing the jury to the sherifiy 
even to supply the absence of jurors when a sufficient number are not in atten: 
ance to transact the business of the court. We are therefore bound to com 
clude that the expression of the judge contained in the bill, was merely ay 
opinion which he entertained of the jury as it had been originally drawn, 

On the authority, therefore, of the case of the S/ale against Johnson, to which 
we refer for the reasoning of the court on this point, we conclude that the see 


ond objection is untenable. a 
Ill. The third error alleged is presented by the following biil of exception, 
viz: 4 


“ Be it remembered that at the time this cause was called for trial, and befor 
any of the jury had been sworn, the defendant, who notwithstanding his objes 
tion had been ruled to go to trial, moved the court to have the names of the 
jurors found on the list served on the accused, to be placed in a hat or boxypiy 
be thence drawn by the clerk or sheriff, one by one, and tendered as jure 
which motion the court overruled; whereupon the accused moved the courtie) 
require the clerk to call the jurors from the head of the list, which motion the 
court likewise overruled and began the calling at No. 70 on the list, to whiell 
rulings of the court the defendant by his counsel excepts,” &c. 4 

This court, as a court of error, or an appellate court for the considerational 
questions of law only, is without authority to reverse the judgment of the lowet, 
court in a criminal case, except upon a clear showing that there has been errar 
committed in the proceedings of the lower court, and that the appellant has been: 


prejudiced by it. at 


The industry of counsel has not furnished us with any adjudged case, DOr 
have we been able to find any, in which it has been held that it was error if i 





jury were not called to the book in the order in which they were placed onde’ 
list served upon the accused. There is nothing in the statute which direst 
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orderin which the jury are to be called to be sworn, nor which requires the 
names to be xet down on the list in the order in which they are drawn, although 
that is the more regular and natural mode of transacting the business. The 
statute which provides that the accused shall be furnished with a list of the jury 
who are to pass upon his case, at least two days before his trial, does not require 
that the list should be numbered, yet we believe the practice is almost universal 
) (and it ought not unnecessarily to be departed from) to number the list, and in 
ital eases, to call the jurors in the order of their numbers. It is the practice, 
in the case of high treason, in England, to call them in the order of the list. 
‘i — 1 Chitty Crim. Law, p. 532. We know that the practice in civil cases and in 
misdemeanors, in many parishes of this State, is to call the jury in such a man- 
ner as to divide the labor of the jury trials during the term among all the jurors 
in attendance, and not impose upon the first named on the list the labor of the 
term. And such, we were informed in the argument, was the object, of the 
jadge of the District Court by commencing the call of the jurors in this case at 
number seventy of the list. A comparison of the jury empannelled with the 
jury list shows that four of the jury between numbers seventy and eighty-two 
(the last number on the list) were sworn as jurors, that the residue of the jury 
accepted and sworn were taken from between numbers one and twenty-three. 
Indeed, the bill of exception does not complain that the jury were not consecu- 
tively called from the number at which the calling commenced, but that the court 
refused to commence calling from the head of the list. That the jury called 
were not legal, competent and impartial jurors, (legales homines), is not pre- 
tended ; nor is it shown that the accused was taken by surprise by the mode in 
which the calling of the jury to the book was conducted, nor that he even used, 
much less exhausted, his challenges, in order to prevent men with whose charac- 
ter he was not familiar from being placed on the jury. On the contrary, the ac- 
cused first desired the court to place the names of all of the jurors on the list 
in a hat or box, and to draw the jury one by one therefrom, thus showing a wil- 
lingness that the jury should be taken from any part of the list as chance should 
determine. 

Moreover, he seems to have anticipated the action of the court by his motion 
to commence the calling of the jurors from the head of the list. We are there- 
fore unable to see in what manner the accused has been prejudiced by the mode 
in which the jurors were called from the list; for it must be conceded they were 
as competent and impartial at the one end of the list as the other. 

We have already observed, that it is not sufficient for the accused to show 
amere irregularity in the manner in which the jury were called, he should 

‘show that he has been prejudiced by the action of the court in that particular. 
Had the bill of exceptions shown that the accused was taken by surprise by 
the unusual manner in which the jurors were called, and that he had been 
compelled to exhaust all his challenges to protect himself against such action 
of the court, or that the court arbitrarily and without cause, directed the jury 
list to be called in an unusual manner, a different case would have been pre- 
sented from the present. Whether sufficient to occasion the reversal of the 
judgment, it does not become us now to determine. 

We have already intimated that the court did not err in refusing to put the 
names of the jurors in a hat or box, and draw them therefrom. This is done 
by statute in England in ordinary cases oply ; but even there, in those cases 
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where the list is served on the accused, they call from the list in 
But the accused has so little of a vested interest, so to speak, in th 
that the State always exercised, the arbitrary right of setting aside 
jurors in the pannel, until it is gone through with, whereupon the jure 
have been set aside, are then called, and if not challenged by the 
they are sworn, unless cause is shown on behalf of the crown, 
Crim. Law, 839, note v. 

Such is still the practice in the United States Courts, and such wag 
practice of this State from the passage of the act requiring the indictments 7 
list of jurors to be served upon the accused, until the enactment of thegy 
tute of 1837, p. 42, which took from the State the power to set aside j x 
and gave in lieu thereof six peremptory challenges. If it was not error in 
State to set aside the jurors as called, at its pleasure, under the Act of 18 
it canngt be error now, under the same statute, for the Judge simply, fo 
cause tending to facilitate the transaction of the public business, to commence 
at a particular number on the list, and call the same consecutively unt 
petit jury is formed or the pannel exhausted. 

Judgment affirmed. 













Aveuste Drvron v. His Crepirors. 


Where mortgage creditors not only did not oppose the sale by the syndic cf the mortgage property, 
and did not endeavor to enforce against him the pact de non alienando, but took a rule upon him’ 
to compel him to sell the property for cash, they cannot complain that the proceeds of the salem, 
burthened with the charge of the surrender, the movables proving insufficient. 

By the Court: We are not prepared to say that a privilege for law charges does not attach as vel 
to property mortgaged with the foregoing pact as without it, so long as the title to the property 
has not been divested by a sale. The pact gives the creditor a more easy mode of seizingthe 
mortgage property, but does not elevate his mortgage into a privilege. 

The proceeds of mortgaged property ought to be applied, whether there are one or several imme 
vables, to the payment of the privileges in the order in which the property was 
commencing with the most recent and ascending to the most ancient. 

The mode of contribution to debts privileged generally upon movables and immovables a 
been judicially determined. The decisions are that the immovables, not the mortgage creditor? 
owed the contribution and that these privilege debts must be borne by the immovables pro rate’ 
according to the price which they produced respectively, andthis rule is not opposed to Artide 
3236, 8237 of the Code. Sporrorp, J.,with whom concurred Lz, J., dissenting. 

Cc. P. 715. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Magne, for Rochereau & Co., appellants. Dufour, for Syndic. 

Mernick, C. J. (Sporrorp, J., and Lea, J., dissenting.) Hugene Roche 

reau & Co. appeal from a judgment homologating a tableau of distribution, ~ 
They are mortgaged creditors, and complain of the judgment on the’ foliow- 
ing grounds, viz: 
I. and II. “That having seized the property prior to the surrender they could 
not be divested of the rights they had so acquired. That having in their favor 
the pact de non alienando, they have the right to take the proceeds of the 
sale of the property without any further costs and charges than would have 
been incurred by a sale under their order of seizure and sale which * 
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: aested by the surrender ; that it is unjust to impose upon them, the movables 


ing insufficient, almost the entire charges of the surrender.” 

answer to this reasoning it may be replied, that the opponent not only 
suffered the property to be sold without objection and without endeavoring to 
enforce against the syndic the pact de non alienando on which they were rely- 
ing, but they took a rule upon him to compel him to sell the property mortgaged 
for cash. 

Neither are we prepared to say that a privilege for law charges does not 
attach as well to property mortgaged with the foregoing pact as without it, so 
long as the title to the property has not been divested by asale. The pact 
gives the creditor a more easy mode of seizing the mortgaged property, but 
does not elevate his mortgage into a privilege. We see no error in the ruling 
of the court in allowing the privileges to be paid, for want of movables, out of 
the immovables specially affected with the mortgage of opponents. 

Il. The third objection is, that the division of the privileges among 
the mortgage creditors, and charging them therewith pro rata is in direct 
opposition to the principles of the law of mortgages embodied in the Code. In 
support of this proposition the appellant cites Article 3236 of the Civil Code, 
and insists that the court ought to have charged the privileges against the pro- 
ceeds of the property in the order in which it was mortgaged beginning with 
the east ancient and ascending in this order, so that the younger mortgages 
should be compelled to bear the loss, and not compel the older ones to bear 
any portion of the same. 

To this it is replied, that the opponents are made to contribute to the priv- 
ileged expenses by virtue of Art. 3236 C. C.; that the second paragraph of 
the Article speaks of the creditor who is to bear the loss, showing clearly its 
application or reference exclusively to different special mortgages on the same 
property ; whereas, the first paragraph containing the rule of the law has in- 
variably been construed to mean that it is not the creditor holding the mort- 
gage, but the property on which the mortgage exists which is liable to the 
contribution. In support of this position counsel for appellees cite 5 M. 469, 6 
M. 520; 10 L. R. 554, 18 L. R. 372; and 6 Rob. 268. 

It may be remarked in regard to the first two of the authorities cited, that 
they were decided under the old Code, the provisions of which are not the same 
as the Code of 1825. In regard to the more recent cases the attention of the 
court does not appear to have been directed to Articles 3236 and 3237, which 
seem to us to be provisions directly in point. They read as follows: 

“ Art. 3236. With the exception of special privileges which exist on immov- 
ables in favor of the vendor, of workmen and the furnisher of materials, as 
declared above, the debts privileged on the movables and immovables generally, 
ought to be paid, if the movables are insufficient, out of the product of the 
immovables, and slaves belonging to the debtor, in preference to all other 
privileged and mortgaged creditors. 

The loss which may result from their payment must be borne by the creditor 
whose mortgage is less ancient and so in succession, ascending according to 
the order of the mortgages or by pro rata contributions where two or more of 
the mortgages have the same date.” 

“ Art. 3237. When the debts privileged on the movables and immovables 
cannot be paid entirely, either because the movables are of small value or smb- 
ject to special privileges which claim a preference or because the movables and 
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immovables together do not suffice, the deficiency must not be borne 
tionally among the debtors (creditors), but the debts must be paid acegy 
to the order established above, and the loss must fall on those which. 
inferior dignity.” (du rang inferieur.) But it is contended that the 
going Articles of the Civil Code apply to cases where the same p 
affected by the all the mortgages, and that then only the loss must fall gm 
the junior mortgage and that where there are several pieces of property. 
privilege attaches to them all and under the authoritics cited they must bea 
the loss pro rata. The reason why there should be the distinction contended 
for between one or several immovables is by no means clear. 8s 
The first mortgage creditor having his mortgage upon a single immoral 
would, in the event of insolvency, have the right to insist that the proceeds gf 
the movables and unincumbered immovables should be exhausted 
fund should be required to contribute to the payment of the general privi- 
leged claims. Let us take another step; a second mortgage creditor acquity 
aright upon another immovable, and the debtor becomes insolvent, 
this second mortgage creditor has the right in like manner to compel the ap. 
plication of the proceeds of the movables and unincumbered immovables 
the payment of the general privileges before his fund shall be required tog. 
tribute. But suppose the movable and unincumbered immovables are dnggf. 
ficient to meet the privileged claims, and that the mortgaged property mug 
contribute, and he were to call upon the senior mortgage creditor, to cont} 
bute to the payment of the privileges, would there be any want of equitying 
reply to him, from the first mortgage creditor, to this effect: “Sir, when] 
took my mortgage, the very immovable, the proceeds of which you now claim, 
was liable, in the hands of my debtor, to be first exhausted for the payment 
of all general privileges before I could be called upon to contribute ata) 
You have acquired no greater right than the debtor had, who gave youth 
mortgage”? 

The compilers of the Civil Code of 1825, having made no exception, apper 
to have adopted the view, that the proceeds of mortgaged property ought t 
be applied, whether there are one or several immovables, to the payment d 
the privileges in the order in which the property was mortgaged, commence 
ing with the most recent, and thus ascending to the most ancient. This 
also in harmony with Article 715 of the Code of Practice, which requires th 
holder of a legal or judicial mortgage, to discuss other property whichith 
debtor has in his possession, and even that which he has rlienated since th 
purchase, before requiring payment of a purchaser of property bought # 
Sheriff sale, which is subject to a legal or judicial mortgage. The reason a® 
nounced by the lawgiver, in the same article, is: “* Because the creditor who 
has a general mortgage, can only act against the property of which hisdebter 
disposed, in the order in which the alienations have been made, beginningat 
the most recent and ascending to the most ancient.” 

Although the property contributes, and not the mortgage creditors, to the 
payment of the privileges, nothing prevents the appropriation of the proceeds 
of the mortgage property to the payment of the privileges in an inverted or 
der from that in which the mortgages were created. 

Since the adoption of the Code of 1825, we do not think the point now be 
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fore us has been expressly decided. ‘The cases of Janin v. His Creditors, W 
L. R. 554; Montouchet v. Ferraud, 18 L. R. 872; and Cazeau v. His Orele 
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let 6 Rob. 268, without directly deciding the case, seem to affirm, by impli- a 
_ gation, the decisions in the 5 Martin, 469, and 6 Martin 520, decided under the  Oneprrors. 
- Qld Code. In the case of Dreux v. His Creditors, N.S. 637-640, the court 

notice the change in the legislation introduced by Article 3236, but the case 

“jtgelf having arisen before the Code of 1825, was decided under the provisions 

of the Old Code. 

We consider the provisions of the Code clear and unambiguous, and that 
hitherto there has not been any interpretation placed upon the articles cited, 
which could weigh as an authority against what appears to us to be their ob- 
vious meaning. 

The mortgages of Francois Jartoux and Mrs. Devron, being both junior to 
those of Hugene Rochereau & Co., the property subject to the subsequent mort- 
gages, must first contribute to the payment of the privileges, and the fund 
subject to the mortgage of EZ. Rochereau & Co., can only be applied to the 
payment of the residue of the privileges, after the funds subject to the junior 
mortgages are exhausted. 

It is therefore ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be amended, by directing that said tableau of distri- 
bution, filed 7th November, 1855, be further amended by applying the whole 
instead of a part of the following sums, to the payment of expenses, viz : 
Amount of movables and collections. .........ce.sseceeeccceceeceees $324 
The proceeds of the undivided half of thirteen lots in the Third District. .810 
Lots at Carrollton, set down on tableau as No. 9............cceceeeceee 110 
ID MONOD S 606 ccuddodwosesactedebedeodicsececseecsde Ulan 270 
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That the claims of Frangois Jartouz and Mrs. Devron, to any part of said 
sums, be rejected; that the sum of $18,342 60, mentioned as the proceeds of 
property mortgaged to said EZ. Rochereau & Co., contribute to the payment of 
the expenses and privileged claims, $957 98, instead of $1589 82, mentioned 
in said tableau, leaving $17,270 02, to be distributed to said Eugene Roche- 
reau& Co. And it is further ordered, that the Judgment of the lower court, 
so amended, be affirmed, and that the appellees pay the costs of the appeal. 


Ss rear 


Sporrorp, J., (with whom concurred Lea, J.,) dissenting. It appears to 
me, that the mode of contribution to debts, privileged generally upon mova- 
bles and immovables, has been judicially determined in the cases of Janin v. 
His Creditors, 10 L. 554 and Cazeau v. His Creditors, 6 Rob. 268, in both of 
which cases the court must have had in view Articles 3236 and 3237 of our 
present Code. 

The decision was, that the immovables, not the mortgage creditors, owed 
the contribution, and that the privileged debt aforesaid, must be borne by the 
immovables pro rata, according to the price which they produced respec- 
tively. 

Nor does this interpretation seem to me to be opposed to the fair meaning 
of Articles 3236 and 3237. 

The reference to different mortgages, according to their date, must be taken 
to refer to different mortgages upon the same thing. 

Conventional mortgages, in due form, upon different things, are of equal 
dignity irrespective of their dates. 
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Creprrors. fact, that the mortgagor has at the time other unincumbered immo 
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The argument, that the eldest mortgagee of a single immovable, looks 










respond first to the privileged claims in question in case of insolvency, 
seem to imply that the mortgagor was bound not to alienate his other in 
ables, or, if alier.ated, that they would still be liable to contribute, when 
opposite is the fact. . as s 

Until death or a declared insolvency, the privileged claims under mae 
tion do not spring into existence. When they arise, I think they attach in = 
differently to all the immovables surrendered, and thus each must pay ity 
quota. When there are two or more creditors, with mortgage upon the — 
thing, their rank is fixed by the Code. 

On this point, I dissent from the opinion just pronounced. 
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SAME CASE ON A REHEARING. 
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Merrick, C. J. Archearing having been granted in this case, as to the 
claim of Mrs. Devron, by consent of parties, her marriage contract was pro 
duced in evidence in this court. 

The parties further consent, that her legal mortgage be maintained foe 
$246 46, as set down on the tableau. 

It is therefore ordered, adjudged and decreed by the court, that the judg- 
ment heretofore pronounced by us, be so far set aside and amended, as to, 
maintain the legal mortgage of said Mrs. Devron, as set down on the tableau, 
for the sum of $246 46, and that sum ordered to be paid to £. Rochereaud 
Co., viz, ———-—, be reduced accordingly to the sum of $17,023 56; and, 
that said judgment by us so pronounced, remain in all other respects undis- 
turbed. 
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Tuomas J. Ivy v. James A. Lusk and Francis Quarzes. 


There is nothing in the Act of 8th of March, 1841, creating the office of Harbor Master, which justi- 
fies the conclusion that the 8th of March was the day fixed by law for the commencement of the 
term of office of the Harbor Master. 

However specious the argument that the Governor should, if possible, seek to avail himself of the 
assistance of his constitutional advisers, the Senate, in making appointments to office, and to 
avoid an independent nomination, which would only have effect until the end of the next session 
of the Legislature, it is plain that an appointment thus made by anticipation, has no other basis 
than expediency and convenience, and can only derive its binding force from the supposition that 
there will be no change of person, and consequently of will, on the part of the appointing power, 
between the date of the exercise of that power by anticipation, and that of the necessity for the 
exercise of such power by the vacancy of the office. 

It is entirely inadmissible to pretend that the Governor and Senate can forestall the action of their 
own successors in office, upon executive appointments to the offices, of which the term shall” 
expire during their possession of the reins of government. 


PPEAL from the Second District Court of New Orleans, Lea, J. 


M. & H. H. Taylor, for plaintiff and appellant. Zimore & King, for 
defendants. 


Bucuanax, J. The motion to dismiss the appeal in this case, cannot pre-_ 
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wail. Mr. Quarles is not a warrantor in the legal sense, although styled so in 
the pleadings in the district court. ’ : 

“phe pretensions of plaintiff, as well as those of defendant, to the office of 
flarbor Master, are not only independent of, but antagonistic to, those of Mr. 
Quarles. The case of Williams v. Courtney, 8th Ann. 63, has therefore no 
application. 

The true test of the necessary parties to an appeal is this: Has the party an 
interest that the judg nent appealed from be maintained? As to Quarles, it is 
plain that such an interest does not exist in the present instance. The judg- 
ment of the court below was against hi.n, as well as against Joy. Quarles has 
acquiesced in the judgment. Ivy alone has appealed. A reversal of the judg- 
ment, as between Joy and Lusk, can have no effect upon Quarles. His right 
to the office is not in question before us, and even should we be of opinion that 


. neither of the other parties has the legal right to the office, we could not award 


it to Quarles. We could do nothing more, in such a case, than dismiss the 
suit. In no event, could either of those parties have had any recourse against 
Quarles, had he even been made party to the appeal. He has therefore no in- 
terest in the success of either appellant or appellee. 

The plaintiff and defendant both claim to have had, at the date of the insti- 
tution of this suit, (November, 1853,) the legal right to the possession of the 


- office of Harbor Master of the First District of New Orleans. Each is holder 


of 2 commission under the broad seal of the State; that of plaintiff, signed 
by Governor Walker, bears date the 12th of March, 1852; and that of defen- 
dant, signed by Governor Hébert, is dated 8th of August, 18538. The term of 
office of the Harbor Master, by the Act of 8th March, 1841, is two years; and 
it is admitted on all sides, that Francis Quarles was the legally qualified incum- 
bent of this office, up to the 25th of February, 1853, at which date his term of of- 
fice expired, and that he was not reappointed. When Governor Hébert, there- 
fore, appointed Mr. Lusk, in August, 1853, the office was vacant, unless the 
appointment of Mr. Ivy by Governor Walker, about a year before the expira- 
tion of Quarles’ term, took effect from the expiration of that term, as it was 
intended to do. But in the interval between the 12th of March, 1852, when 
Joy was commissioned, and the 25th of February, 1853, when that commis- 
sion was intended to take effect, a new State Constitution was adopted, and a 
new State Government organized, with a new Governor, and a new Legislature ; 
and the only question which we deem it necessary to decide, is the legality of 
an executive appointment to office, under such circumstances, in anticipation 
of the vacancy of the office. 

The argument for the plaintiff is, that inasmuch asthe Act of the Legisla- 
ture creating this office of Harbor Master declares, that “ from and after the pas- 
sage of this Act,” it shall be the duty of the Governor to nominate, and by 
and with the consent of the Senate, appoint three Harbor Masters for the port of 
New Orleans, who should “ hold their office for two years”; therefore, the 
term of this office has a day fixed by law for its commencement, to wit, the 
8th of March, 1841, and the same day, every second year thereafter; and that 


' inasmuch as under the Constitution of 1845, the Legislature only sat biennial- 


ly, and the year 1853, when Quarles’ term of office would expire, was a year 
of legislative recess, it was proper, if not necessary, that the Governor should 
lay his nomination of Quarles’ successor before the Senate, which was in ses- 
sion in 1852, the year previous to the vacancy of the office. 
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As to the 8th of March being the day fixed by law for the comm 
of the term of office, we see nothing in the Act of 1841, which justifies g 
a conclusion. The practice of the government, as proved by the executives 
cord in evidence, is, moreover, contrary to this theory ; for we find therein 
Quarles’ commission, as already said, took effect from the 25th of Februgp 
1851. And however specious the argument, that the Governor should, if Hi 
sible, seek to avail himself of the assistance of his constitutional advisers, ba 
Senate, in making appointments to office, and to avoid an independentpp — 
mination which would only have effect until the end of the next session of the 
Legislature, it is plain that an appointment thus made by anticipation, hag » 
other basis than expediency and convenience, and can only derive its binding 
force and effect from the supposition that there will be no change of ma 
and consequently of will, on the part of the appointing power, between the 
date of the exercise of that power by anticipation, and that of the necessity 
for the exercise of such power by the vacancy of the office. 

But we hold it to be entirely inadmissible to pretend that the Governor and 
Senate can forestall the action of their own successors in office, upon executiyg 
appointments to other offices of which the term shall expire during their pop 
session of the reins of government. » 

Judgment of district court affirmed, with costs. i 


Sporrorp, J., concurring. The plaintiff admits that he could not succeed iq 
his pretensions, without overthrowing the constitutional interpretation upog 
which the decision of the case of Sigur v. Crenshaw, 8 An. 401 was based. _ 

The public interest and repose, to which all personal pretensions to officearg 
subordinate, demand that the jurisprudence upon this subject, should be a 
consistent and uniform as possible. 

I concur in the decree, upon the authority of the case of Sigur v. Cres 
shaw. 
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J. M. Burcuert v. Samvet Ricker, JR. 
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J. M. Bac, Appellant.—Mrs. S. Lakin, Appellee. 
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Where the purchaser took a rule on the prior mortgage creditors to release mortgages and distri- 
bute the purchase money, the latter may insist on their mortgage rights and subject the pro- 
perty to the payment of their debts, 

Matters properly triable in a hypothecary action, should, after the parties have gone to trial, be 
determi ed by the court, on a rule, where the form of proceeding had not been objected to at 
the proper time. 

An attachment will issue in favor ef a vendee against the property of a non-resident vendor, to 
secure a claim in warranty. 

Where counsel for a married woman admitted in his brief that the person who filed an answer on 
her behalf, was her accredited agent, “ with the full authorisation and consent of her husband,” 
the court will presume that the proceedings against the wife were fully authorized by the husband, 

The exhibition of a certificate of mortgages, or the attaching of the same to an act of sale, does not 
relieve vender from an express warranty of “ all mortgages and incumbrances.” 
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| PPEAL from the District Court of the parish of Jefferson, Burthe, J. 

A Purvis & Dugué, for appellant. Van Dalson, for appellee. Stansbury, 
+ for Pearson. 

' Merrick, ©. J. John M. Bach, the plaintiff in the rule taken in this case, 
‘ on the twenty-second day of April, 1853, bought of Mrs. Celeste Eliza Ricker, 
J wife of John Solomon Lakin, of the city of Cincinnati, two squares of ground 
; containing forty-six lots, in Rickerville, a few miles above this city, for the 
price of $7,363. 

Mrs. Lakin, who is the daughter of Samuel Ricker, Jr., on the 22d of June, 
1852, purchased those lots at a Sheriff’s sale, made upon two executions issued 
by a Justice of the Peace, at the suit of J. M. Butchert, for work done upon 
banquettes in front of certain of these lots. The judgment being by confes- 
sion and for $36 45, in one case, and $46 48, in the other, and purporting to 
give a privilege on each square respectively. 

At the time of the sale, the property of Ricker was encumbered with mort- 
gages to a large amount, and there can be but little doubt that this proceeding 
was resorted to for the purpose of extricating a part of it from the power of 
the mortgage creditors ; for it appears that the sale of almost any one of the 
lots would have paid the judgment before the Justice of the Peace. Mra, 
Takin became the purchaser at the sum of $1800, which after paying the 
two judgments under which the property was sold, left, by the terms of the 
adjudication, in her hands, for the mortgage creditors, $1,653 382. 

J. M. Bach having, in the act of sale, assumed to pay this sum to the mort- 
gage creditors, and, it seems, afterwards apprehending that they might endanger 
his title to the whole property bought, if the matter was suffered to remain in 
that condition, took a rule in the District Court upon the mortgage creditors 
to show cause why their mortgages should not be cancelled upon this property, 
upon his depositing in court the $1663 32 above referred to. 

J. H. Pearson, being one of the mortgage creditors cited to show cause, and 
holding a judicial mortgage for $32,162 92, filed an answer to the rule, where- 
in he set forth, among other things, that Butchert had no privilege upon the 
two squares of ground, and that the judgment could not create or recognize a 
62 
















490, 


Borcugrt 
0 


Riccar. 





SUPREME COURT OF LOUISIANA, 





privilege, and that the privilege, if it existed, only affected the lots j in front 









which the work was done and did not affect the whole square; that the p 4 is 
tended sale to Mrs. Lakin was collusive and contrived by Ricker to defen 
the defendent ; and he concluded, by praying that his mortgage be recognis P tae 
as existing aa unimpaired upon said two squares of ground in the hands of , 
said John M. Bach, and praying that the mortgage property be seized and d le 
to pay the debt. f ) 
Thereupon, John M. Bach, the plaintiff in the rule, filed what he desi oh 
as a supplemental petition, and sued out a writ of attachment against hig rad a 
dor, on account of the threatened eviction, and cited her, through her agent, frst h 
in warranty. gh 
This attachment having been set aside, 1 second attachment was moved, Tj rid 
obtain these attachments, he sets forth his proceedings in the rule and the The 
reconventional demand of Pearson, and prays for judgment against Mrs, le a! 
kin, and propounds interrogatories to her agent, John Calhoun, as garnishee, ere 
Calhoun, the garnishee answered, that he had in his hands $6,120 of Mp, a 
Lakin’s money. ate 
To this demand in warranty, Mrs. Lakin, by counsel, answers the rule and 
' : ; of th 
the pleadings of John H. Pearson, by a general denial, and she avers that dis 
her warranty to Bach only extended to such mortgages as were not mentioned Bu 
in the certificate of mortgage annexed to the act of sale. She alleges that that 2 
Pearson obtained his judgment against Ricker by collusion, and that the same dusk 
being by confession, is not binding on her. She further alleges, that she isg I. 
mortgage creditor of the said Samuel Ricker, and that her credit is of a date wader 
anterior to that of Pearson, and that it has never been cancelled. She then ) Th 
assumes the character of plaintiff in reconvention against Pearson, and prays ois’ 
that he be cited to appear and answer her petition; that his petition be dis. affids 
missed, and should he establish his mortgage against John M. Bach, that then eredi 
her mortgage on the property be recognized against Pearson, and she have oun 
judgment against him for $750, and six per cent. interest, and that her mort- wis 
gage be recognized on all the other real estate belonging to Samuel Ricker, Jr, aus 
John H. Pearson, after service of Mrs. Lakin’s reconventional demand on sition 
his attorney, comes into court and excepts to the same on the following far 1 
grounds: treat 
1st. That she is a married woman and not authorized by her husband, L 
2d. That she sets up no cause of action against him. dent 
8d. That her claim as a mortgage creditor is inconsistent with that of owner, whic 
4th. That she does not set forth the ground of her claim against her father, atter 
S. Ricker, Jr. en 
5th. That her demand contains no allegation under which John H. Pearson en 
can be called upon to prove his judgment. she 
Subsequently, Pearson filed his answer to the merits. He denied generally Th 
all of her allegations. He denied that M/rs. Lakin was a creditor of her father, pre 
and alleged that her pretended mortgage was placed there to bafile the credi- ait 
tors; that he, Samuel Ricker, Jr., was not indebted to his children, but thag had 
the mortgages in their favor are fictitious and void; that in a suit wherein pase 
Mrs. Lakin, and her husband and her father were parties, and he, said Pear- | Ms 
son, defendant, said mortgage now set up by Mrs. Lakin, were decreed to be ett 
fictitious and void; he plead said judgment as a peremptory exception in bar. i thin 





of Mrs. Lakin’s claim. He further pleaded, that his judgment is real, and shou 
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 fhatit was so adjudged in the same judgment, and precludes Mrs. Larkin, Bvtowexr 
pete again questioning the same. nuns: 
 $o far the parties seem to have acquiesced in these irregular proceedings, 

a with the exception of the objections of Pearson to Mrs. Lakin’s demand, 

they have confined themselves to allegations upon the merits. 

At this stage of the controversy, Mrs. Lakin filed what she calls a peremp- 
tory exception, wherein she alleges that Pearson’s action can only, asa hypo- 
thecary action, be brought directly against Bach as third possessor, and that 
# Pearson cannot stand in court in consummation of his alleged claim,without 
first having given thirty-days notice to the third possessor of the property 
sought here to be made responsible, before commencing suit for the recovery 
thereof, which he has failed to do.” 

The parties thus having brought the proceedings to an issue, Mrs. Lakia 
and Pearson entered into an agreement, that either party might, on the trial, 
offer the part of any judicial record in evidence. Under this rule, the parties 
went to trial, and after they had, by their industry, made a voluminous record 
and submitted their case to the Judge, he dismissed the proceedings on account 
of their irregularity, and condemned Bach to pay the costs. From this judg- 
ment he has appealed. 

Bach demands that the decision of the lower court should be reversed, and 
that the mortgages against this property be cancelled, or that he have judg- 
ment against his vendor for $6,900, and that the attachment be sustained. 

J. H. Pearson appeared in this court an: filed an answer, praying that the 
judgment of the lower court might be amended in his favor. 

The counsel for Mrs. Lakin admits, in his brief, that John Calhoun, Esq., 
who it appears filed the answer of J/rs. Lakin at the time of the filing the 
affidavit for an attachment, “was and yet remains the most perfectly ac- 
credited agent and attorney in fact of Mrs. Lakin, with the full authority and 
consent of her husband.” We, therefore, conclude that the proceedings in this 
case on the part of Mrs. Lakin, were fully authorized by her husband. We 
should, therefore, give them such effect as they are entitled upon this suppo- 
sition, and we will proceed to consider the objections raised by her counsel as 
far as we are able to gather them from the brief, though not in the order there 
treated. 

L Itis objected that neither Bach nor Pearson had the right * further to 
discuss the rights to real property in the form of their present proceedings, 
which is simply a rule to erase mortgages in which Pearson and Bach were 
attempting to aim at a judgment upon matters that clearly can only be dis- 
cussed in a real action of the hypothecary form.” The Judge of the lower 
court seems also to have been of this opinion, inasmuch as he dismissed the 
proceedings. 

The proceedings in this case are certainly very irregular, and had they been 
excepted to in time, such exception would have occasioned the dismissal of the 
rule, But the exceptions of Mrs. Lakin were not filed until after the cause 
had been at issue on its merits. Even then she did not require the Judge to 
pass upon her exceptions, but proceeded to the trial orf the merits. Moreover 
Mrs, Lakin was not the third possessor. Without questioning the right of the 
court on its own motion, to dismiss proceedings for great irregularity, yet we 
think, after the parties had gone to trial and he had heard the testimony, he 
should have passed upon their pretensions, as the substance of their respective 
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elaims and rights were set forth in the pleadings, perhaps as fully 
could have been presented in a formal petition. 

II. She denies that Bach has any claim in warranty against ber, cil 
mortgage of J. H. Pearson was mentioned in the certificate of mortgages, 
a part of the act of sale to Bach. a 

We do not understand that the exhibition of a certificate of mortgages or 
the attaching the same to an act of sale, relieves the vendor from her expres 
warranty against all mortgages and incumbrances. It might be the very req. 
son why the third warranty was required. 

III. Mrs. Lakin has not urged in this court, as we understand, any objes. 
tions to the proceeding by attachment. We, therefore, proceed to considg 
the last objection urged by Mrs. Lakin, which is, that Pearson did not appeal, 
and therefore he cannot demand a change of the judgment in his favor, Jy § 
this, it is satisfactorily replied that Bach appealed, and that Pearson, a8 ap. 
pellee, by the prayer in his answer, has a right to have the judgment correctag 
as against Bach. 

As between the parties to this proceeding, Pearson has most clearly chelll 
the reality of his mortgage, and, moreover, that the pretended mortgages “ i 
Mrs. Lakin have been decreed to be fictitious and void. 

We furthermore think that the proceedings instituted before the Justegll Stacy 




























the Peace, were designed to defeat the mortgage creditors, and that no pm. Mi 
dent person, in view of the trifling amount of the judgment, and the great fend 
number of lots put up to be sold under them, with the long list of mortgages per § 
exhibited, could have formed any other conclusion. We are therefore of the Tt 
opinion, that whether there was a privilege upon the lots in favor of Butehert 
or not, the proceeding cannot be permitted to prejudice the mortgage credi- 7 
tors. y and 

We understand from the pleadings, that in the event the mortgage of Pear. by « 
son is recognized, that Bach abandons the property to his mortgage creditor, T 
C. C. 3363. Sal 

It is therefore ordered, adjudged and decreed by the court, that the judg: Mis 
ment of the lower court be avoided and reversed; and proceeding to pre taip 
nounce the judgment which ought to have been rendered by the lower court, in ¢ 
it is ordered, adjudged and decreed by the court, that the judicial mortgage in desi 
favor of John H. Pearson, upon the said squares of ground numbered six and fath 
eleven, in said Rickerviile, in the parish of Jefferson, be recognized for the J 
sum of thirty-two thousand one hundred and fifty-two dollars and ninety-two - 
cents, with five per cent. interest thereon per annum, from the third dayof cer 
June, A. D., 1847, until paid. And it is further ordered, that said squares of - 
ground be seized and sold to pay said judicial mortgage and interest thereon § the 
And it is further ordered, adjudged and decreed, by the court, that the said Es 
John M. Bach, on his demand in warranty, do recover and have judgment thi 
against the said Mrs. Celeste Eliza Ricker, wife of John 8. Lakin, for the sum ~ dis 
of five thousand seven hundred and nine dollars and forty-three cents, with her 
five per cent. interest thereon, from the twenty-sixth day of February, A.D. ie 
1855, until paid. a, sla 

And the said John Calhoun, garnishee, is ordered to pay to said Bach, al - 
or so much of said sum of six thousand one hundred and twenty-dollars in : 
his hands, as may be sufficient to pay said sum of $5,709 48 and interest, and a 


so much of the costs in this case as the said Mrs. 0. E. Lakin may be deere 
to pay. 
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Fur it is further ordered, that the costs of this appeal be equally borne by = Burouann, 
the said John M. Bach and said Mrs. C. E. Lakin, and that the costs of the ‘Ricken. 
jower court be paid by the said Mrs. 0. E. Lakin. 
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James Crane v. Henry W. ALwen. 


Witnesses cannot be impeached by proof of particular facts but only by proof of their general 
reputation for truth and veracity in the neighborhood where they are known, otherwise a witness 
might be prejudiced without the possibility of defending himself. 
Though recognizing the decisions of law courts, that where a father sends home slaves 
with his married daughter, it is presumed to be a gift—yet it is settled in Mississippi, that the 
character of the wife’s possession of such property may be shown by her acts and declarations, 
out of the presence of her husband. 
Only adverse possession can be the basis of prescription in Mississippi. 





~~ Tr ets 


PPEAL from the Tenth District Court, parish of Tensas, Farrar, J. 
T. P. Farrar and Reeves & Briscoe and Parham & Short, for plaintiffs. 
Stacy & Sparrow and J. M. Chilton, for defendant. Stockton for Douglas. 

Merrick, C.J. This suit is brought by the plaintiff to recover of the de- 
fendant twenty-eight slaves and their natural increase, together with $2,800 
per annum, the alleged value of their services. 

The principal facts out ef which this controversy took its rise occurred in 
the State of Mississippi, where both plaintiff and defendant resided at the time. 

The defendant claims title to the slaves in controversy through the plaintiff, 

and hence the burden of proof in this case is upon the defendant to establish, 
i by clear evidence, his right to the property in question. 
; _ The principal facts in the case are these: In 1845 the defendant married 
Saloam Crane, the daughter of the plaintiff, who resided in Claiborne county, 
. Mississippi. At the time of her marriage she possessed in her own right cer- 
tain negroes inherited from her deceased brother, William C. Crane, an estate 
in certain other negroes called the Brashear negroes, determinable upon her 
death without children, and perhaps one other negro girl given her by her 
father. 

James Crane, the plaintiff, having a tract of land or plantation in Sunflower 
county, Mississippi, placed his daughter and her husband upon the same, with 
certain negroes belonging to himself, which were either on the place at the time 
or placed there after Allen and his wife took charge of it. Allen cultivated 
the place with these negroes and those belonging to his wife for his own ac- 
} count. In 1847, the second year after Allen and wife had taken possession of 
4 this plantation, called the Greenbriar or Sunflower Plantation, Mrs. Allen being 
| 
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dissatisfied in Sunflower county, an arrangement was made by which she and 
her husband returned to Claiborne county. The Greenbriar Plantation was 
left in the condition it then was, negroes and stock, except three of his wife’s 
slaves, Charles, Anarcha and Little Sara, and some horses which Allen brought 
away with him. 

He removed to a plantation under the control of James Crane, which be- 
longed to his children, inherited from William C. Crane. Mrs. Allen’s interest 
in this plantation, as heir of her brother, was one-fifth. Crane had on the 
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plantation, when Allen and wife moved to it, in Nov. 1847, the twer 
slaves now in controversy. Allen and wife cultivated this plantation for { 
own use, as they had previously done with the Greenbriar Place, until she di 
in January, 1851. The defendant refusing to deliver up the slaves, an ag 
of replevin was instituted in Mississippi by the plaintiff against the defer 
The defendant removed the slaves to the parish of Tensas, in this State, 
bond under which the slaves had been released on replevin being def ; 
that action was dismissed, and the present action was commenced sina 
defendant in this State. “a 

He alleges in substance that he has title in this manner: That said Opang 
had given his daughter six slaves previous to his removal to Sunflower county; 
that at the time of his removal he gave her verbally a tract of land and threg 
more slaves; that with these slaves, his wife’s Brashear negroes and those ghe 
had inherited from William C. Crane, the Greenbriar plantation was cultivated 
by him; that he and his wife exchanged the Greenbriar Plantation and slayeg” 
with the plaintiff for the William C. Crane or Waterman Crane plantation and” 
slaves; that by the laws of Mississippi he inherited the slaves on the death of 
his wife as next of kin. 

He also relies on the statute of limitations of Mississippi limiting the actiong 
of trover detinue and replevin to three years. 

The testimony is almost exclusively made up of depositions. 

The jury, on a second trial, (the first jury being unable to agree) found fer 
the defendant, and the plaintiff appealed. 

The record is voluminous, and the testimony somewhat conflicting. We shall” 
not undertake to recapitulate the same, but merely state the conclusions to” 
which we have arrived. 

We disregard all that plea of defendant by which the testimony of certain 
of plaintiff’s witnesses is attempted to be impeached by the proof of particular” 
facts against them. The mode of impeaching the credibility of witnesses is” 
well defined: it is by inquiries as to their general reputation for truth and 
veracity in the neighborhood where they are known, and not in inquiries as to 
particular facts which might often be extremely prejudicial to a truthful wit” 
ness without any possibility of his defending himself against tnem. Stanton” 
v. Parker, 5 Rob., 109. 1 Greenleaf’s Evidence, No. 461. 

We find no sufficient evidence in the record to show that the plaintiff made 
a verbal gift of the Greenbriar Plantation and the negroes claimed to the de- 
fendant’s wife. In arriving at this conclusion we have not been unmindfal of 
the decisions of the common Jaw courts, that where a father sends slaves home 
with his married daughter it is presumed to be a gift; but while we recognize 








this principle of law, we find another equally well settled in Mississippi, whieh 
is also available in this case, viz: that the character of the wife’s possession of 
such property may be shown by her acts and declaration out of the presence of 
her husband. Muirhead v. Muirhead, 1 Cushman, 97. 

We think it results from the testimony : 

Ist. That Crane, who had not been in the habit of giving off property to his ~ 
children, did not intend to do so in this instance, either to transfer the owner” 
ship of the land which was transferable by deed, or the slaves, which might be” %: 
conveyed by him by parol. 

2d. That Mrs. Allen did not understand that she had any title to the pro 
perty except the eight negroes she held in her own right. 
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J to the alleged exchange of the property in the two plantations and 
" gayes, we do not think it took place for these reasons: 

4 “Ast. Crane had not been divested of title to the Greenbriar Plantation, and 
‘would have been absurd in him to attempt to acquire title to a plantation 
. which he already owned, by giving in exchange therefor one which already be- 
‘Jonged to the person with whom the exchange was made and her co-heirs. 

94. Allen was a lawyer, and the property considerable, and there is not the 
slightest written evidence of such transfer, and moreover we are informed by 
defendant's counsel, and such is the law, that a married woman cannot alienate 
even her right to slaves except by deed duly acknowledged. 

gd. The acts of Mrs. Allen were inconsistent with such exchange of pro- 
perty, and were not so understood cither by herself or by Crane. 

4th. Such exchange is also inconsistent with the declarations and acts of the 
defendant after the death of his wife, in obtaining a release of the heirs as to 
the other property claimed by her in her lifetime, and in asserting as a moral 
right that Crane ought to allow him possession of the property until the debts 
were, paid. 

The next question presented for our consideration is the statute of limitations. 

We find that the limitation of the actions of trespass detinue and trover for 
taking any goods and chattels to three years, and we suppose the action of 
replevin to have been limited by a previous statute to the same period. As 
i this statute; instead of acting directly upon the right to the property, only ap- 
plies to the actions named which might be invoked to recover the property, 
1 and does not apply to a bill in Chancery, there might perhaps be some question 
how far the courts of this State ought to regard the statute creating, as it does, 









ES 


: aprescription so much shorter than that known to our own laws. 

i But we will assume for the purpose of this case, although the point is atleast 
- doubtful, that property protected by it from-actions of law in that State will be 
. protected when brought to Louisiana, and test the case on this supposition. 

i We gather from the decisions of the courts of Mississippi that the law in re- 
0 


own laws. Among other things, in order to claim the benefit of this statute, 
the party must possess as owner. In other words, the possession must be ad- 
verse. Now we think this was not the character of Mrs, Allen’s possession up 
to the time of her death; she was one-fifth owner of the plantation; she had 
three negroes upon the place the title to which in her was admitted ; her hus- 
band had five negroes upon the same place. We think it sufficiently appears, 
from her declarations and her acts, that she did not possess as owner but 
merely by the permission and as tenant at will of her father. The possession 
by Allen since his acknowledgement to Bertron can give rise to no prescription. 
In this connection it is proper to remark that the testimony in this case will 
appear less conflicting when we consider that the act of Crane in permitting 
his son-in-law-to remove from one of his plantations to another under his con- 
trol, and stocked with his hands, could hardly be spoken of by the family or 
pd neighbors without calling it an exchange of places. Probably Crane himself 
oe may have used the same expression, which has been misinterpreted by some 
a of the witnesses. 

There is no force in the objection made by defendant, that Crane ought to 
have tendered to the plaintiff the negroes in his possession previous to bringing 
this action. If Mrs. Allen was merely his tenant, the property in the slaves 


gard to the limitation of actions is governed by rules almost identical with our 
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was not divested, and he could vindicate his ownership of the 
any one attempting to deprive him of them. We will, however, in the @& 
which we shall pronounce, guard the defendant's interest in this resp 










We do not think it just to award damages to the plaintiff without first gw on 
the defendant an opportunity to compel the plaintiff to account for the jgued 
those slaves, belonging to the defendant, in his possession. ad ais 

In conclusion, we remark, as we have often done, that it is with ~~ the de 


that we undertake to make an application of the law of our sister State on the and A 
subject of title to slaves. But as the parties, instead of leaving these mation, The 
to the courts of Mississippi for decision, which would have been so much mgq | itis fu 
satisfactory, have sought the interposition of our own courts, we are obliged | with t 
decide the case in accordance with such reasons as seem to preponderate, 5 | the de 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. queatl 
ment of the lower court be avoided and reversed, and now proceeding topm | in and 
nounce such judgment as ought to have been rendered, it is ordered, adjudgel | since t 
and decreed by the court, that the plaintiff do recover and have judgmentis agains 
his favor, and against the defendant for the following named slaves describe The 
in his petition, viz: Jack, Tom, Will, Bill, George, Lewis, Jenny, Elizabeth, | formit 
America, Patsey, Emma, Ed, Hannah, Henry, Sarah, Branch, Nareissa, hi, We 
Martha, Anderson, Nancy, Ruth and her child Noah, Ann, Barbara, Walt | sender 
John and Henry, and their increase, if any, born since the pendency of thi by om 
suit; and it is further ordered, that no writ of possession issue until the phim | gayes 
tiff deposit with the Clerk of the lower court his written release, under seah ig To 
favor of the defendant, of all interest and claim to the girl Ann and her childrea, | should 
bequeathed to said Saloam Allen by Waterman Crane, also all interestand | yentio 
claim in and to slaves Joe, Isaac, Anarcha, Charles and Little Sarah, and any Peti 
increase since they have been in the possession of the plaintiff, with a special 
warranty against his own acts, as affecting the title to said slaves since Novem 
ber, 1847; and it is further ordered, that this cause be remanded to the lower 
court for the sole purpose of assessing the value of the hire of said slaves 
herein decreed the plaintiff, with leave to the defendant to plead by way oft 
convention or compensation any claim he may have against the plaintiff forthe 
value of the services of his slaves whilst in the possession of the plaintiff; and | parties 
it is further ordered, that the defendant pay the cost of the appeal and the costs who w 
to this date in the lower court, any future cost which may accrue to abide the city t 
event of the further litigation in this case. 





a A” 
Same Case. fh : 


To entitle a party to the extraordinary remedy of a supersedeas to stay a writ of possession, issued P 
from the District Court on a judgment of this court, he should show affirmatively that the writ of Le 
a 7 


possession issued in contravention of the terms of the decree of this court. ; 
4 liet, ne 
()* application for a supersedeas to stay a writ of possession. ps pod 
eT follow 


Sprorrorp, J. The defendant in the above cause, determined by this com} C0, 
in May last, asks for a supersedeas to stay a writ of possession which issued Livi 
from the District Court upon the judgment of this court remanded for exeey Jud 
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‘ He bases his application upon the Art. 629 C. P. and upon the authority 
PE gfithe cases of Cox's Executors v. Thomas, 11 L., 867, and Lovelace v. Taylor, 
6 Rob., 92. , , ; 
~Hiis affidavit avers that the plaintiff in whose favor the writ of possession 
igsued, still keeps in his possession, in the State of Mississippi, seven of the 
daves which this court, by its decree aforesaid, intended he should deliver to 
the defendant, before any execution should issue, to wit: the slaves Joe, Isaac 
gnd Ann and her four children. 

The language of our decree upon this branch of the ease is as follows: “ And 
itis further ordered, that no writ of possession issue until the plaintiff deposit 
with the Clerk of the lower court his written release, under seal, in favor of 
the defendant, of all interest and claim to the girl Ann and her children, be- 

hed to said Saloam Allen by Waterman Crane, also all interest and claim 
in and to the slaves Joe, Isaac, Anarcha and Little Sarah, and any increase 
since they have been in the possession of the plaintiff, with a special warranty 
against his own acts, as affecting the title to said slaves since November, 1847.’ 

The affidavit does not deny that the plaintiff has executed the release in con- 
formity to this decree. 

We are without power to relieve the defendant. Our judgment, heretofore 
rendered, is final upon this subject, and cannot be amended or enlarged, even 
by ourselves. That judgment is silent upon the subject of the delivery of the 
slaves in question. : 

To entitle himself to the extraordinary remedy asked for, the defendant 
should have shown affirmatively that the writ of possession issued in contra- 
yention of the terms of our decree. He has not done so. 

Petition praying for a supersedeas dismissed, at appellant's cost. 





@& OO ee 





Grrov’s Lecarees v. A. D. Crossman et als. 


Parties to a judgment homologating a tableau of distribution cannot sustainan action against one 
who was also a party, to recover the amount decreed to him as legatee, on account of his incapa 
city to receive the legacy. 

Where a testator left $100,000 to the Mayor of the city, to be used in the construction of an orphan 
asylum in the city of New Orleans, and after his death his estate was so reduced as only to pay 
one-fourth of this amount—an amount insufficient to fulfil his intention—an investment of the 
sum at interest by the Mayor, with a view to raise the requisite amount, did not forfeit the 
legacy. 


EFRBESFC see PERSE se PER SSF Re eee ssses 


PPEAL from the Second District Court of New Orleans, Lea, J. 

Soulé and Janin, for plaintiffs and appellants. 
wut Biron and Train, for intervenor, cited: 
rite Prevost v. Martel, 10 R. 511; Compton v. Prescott, 12 R. 56; Succession 
“94 ¢ Langley, 5 A. 199; Toullier, vol. 5, p. 6837, Nos. 677, 678, 679, &.: Pail- 
+} lit, notes under Article 1043, C. N.; Aceroissement, ©. N. 1044, 1045; C. C 

1696, 1697; C. C. 1702, 1703. 
Donations inter vivos are liable to be revoked or dissolved on account of the 


as cause: the non-performance of the conditions imposed on the donee. 
» C. 1546. 


Livingston, for defendant : 


Judgment of homologation obtained has the authority of the thing adjudged 
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against all creditors who were placed on the bilan. 7 N.S. 188; 11], 
12L. 121; 14 L. 241; 3 A. 664, 582; 4 A. 450. : 
The legacy i is valid. 
The validity of the legacy was attacked in argument on one grow 
that was want of certainty. Charities are always uncertain—that 
cipients of the donor’s bounty are uncertain. ‘The charity is for opphs 
Who can tell who will become orphans? Who can foretell, when an epider 
decimates our city, who will be called upon to mourn the loss of parents? 
very purpose of a charity is to succour the unfortunate, to aid and comft 
distressed, and to cheer the afflicted. It is intended, in the present ¢ 
reach those who, from no fault of theirs, are deprived of their natural p x 
tors. There is, of course, an uncertainty as to persons, and for this very py 
son itis a charity, and should be protected. The authorities are numerougs 
2 Vesey, 273; 7 Vesey, 76; 17 Vesey, 871; 1 Vernon, 248; 6 Rawle, 15) 
Cranch, 45; 6 Peters, 436; 2 Peters, 256; 3 Howard, ‘197; Vidal et aly, 
rard’s executors, Story’ s Equity, sections 1169, 1170, 1181. There must be 
certainty’ as to the object. It may now be considered an established pri 
of American law that the court of chancery will sustain and protect ae 
gifl, bequest or dedication of property to public or charitable uses, provided 
the same is consistent with local law and public policy, when the oben ati 
gift or dedication is specific and capable of being carried into effect aceo 
to the intention of the donor. 6 Paige, ch. 649 ; .) Kent, 286 ; 4 Kent, 508; 
Peters, 566; 3 Peters, 99; 7 Vermont, 241, 

The’ object i is certain and specific. It is to build an asylum, to beni 
after the donor, for the benefit of French orphans. See 17 L. 52, Milad 
Heirs v. Milne’s Executors ; The Succession of Mary, 2 Rob. 440; Statey, 
MeDonogh, 8 An. 171. In all these cases the object was certain, but the per. 
sons to be benefited were uncertain. 

The legatee is certain. 

This objection has been answered. If the city is considered the legatee, he 
had official capacity. ©. C. 1536. Suppose he had no official capacity, that 
would be no reason why the charity should fail. Courts of Chancery ‘will 
never let a charity fail for want of a trustee. Story’s Equity, 1165, 1166, 167, - 
1168. Even where a charity is given that there can be no objects, the courts 
will order a new scheme to execute it, 1170. It was admitted at bar in th 
case of Cincinnati v. White, 6 Peters, 486, that dedication of land for cham 
table and religious purposes, and for public highways, were valid without 
grantee to whom the fee could be conveyed. 2 Dan. 177. Our courts 
the same doctrine, which comes to us from the civil law. See Domat, sections 
3588, 3590, 35903. 

If the fund is too small, it is not the fault of the legates, and neither willthe 
legacy lapse for any such cause. If the identical, the specific object cannot 
be accomplished, according to the cy pres doctrine of Chancery and recognized 
here, the fund would be applied in such a manner as to carry out as nearly# 
possible the intention of the donor. 2 Story’s Equity, 1169, 1170 et sep; 
Lewis v. Perpetuity, 426, 454; 4 Kent, 508, notes; Coster v. ’ Lorillard, 4 
Wendell, 265. 


Meraick, C. J. Nicholas Girod, who died in the latter part of the year 18M, 
left an olographic will, wherein he recognized eighteen “ bons,” or acknowk 
edgement of debts to become due by his estate, to as many legatees, to whotl 
he bequeathed $710,000, which was then supposed to be but a part of bis 
large estate. 18 L. R. 394, Girod’s Heirs v. Girod’s Executors. This cont 
versy arises out of the first of the dispositions of the will, which recogniat 

the “bon,” executed by Nicholas Girod, in favor of the Mayor of the city 
New Orleans. It is mentioned in the will in these words, viz: 3 

“Un bon & Mr. le Maire de la ville de la Nouvelle Orléans, pour la Somme 
de $100,000, pour étre appropriée 4 la construction d’un édifice portant le pom 
de N. Girod, dans la paroisse d’Orléans, aap’ recevoir et venir au secours de 
orphelins Frangais, habitant de la Louisiane.” bi 









* 





The bon reads as follows: “Bon & Mr. le Maire de la Nouvelle Oni 
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- iglement de ma succession pour la somme de cent mille piastres, pour étre 

appropriée a la construction d’un édifice portant le nom de NW. Girod, dans la 

@’Orléans, pour recevoir et venir au secours des orphelins Frangais, 

 pabitant |’Etat de la Louisiane. 

“Nouvelle Orléans, 23 Décembre 1837. 
ne (Signée,) N. Grrop.” 
, The unfortunate termination of a suit in chancery, instituted after the death 
of Nicholas Girod, diminished his estate to that extent, that on a final settle- 
ment, it only paid twenty-eight per centum upon the bons or particular lega- 
gies. See Michaud et al. v. Girod et al., 4 Howard, 503. 

The dative testamentary executor, therefore, not having sufficient funds to 
pay the particular legacies, distributed the assets under a tableau of distribu- 
tion, to which all the legatees were made parties, and which was duly homolo- 





Under these tableaus there were paid to the Mayor of the city of New Or- 
Jeans, eighteen thousand dollars at one time, and ten thousand dollars on 
another occasion, making $28,000. 

The Mayor thinking this sum insufficient to commence a building, which 
would carry out the intention of the testator, concluded to invest the fund and 
accumulate the same by interest, until it should be sufficient. To this end he 
invested the $28,000 in city bonds, and from 1846 to March 1854, the capita] 
and interest had accumulated to the sum of $46,350 48. Nevertheless, the 

_ investment was still continued in city bonds. 

This suit is brought by fifteen of the particular legatees, against the former 
and present Mayors, to compel them to pay over, under the direction of the 
court, to the other legatees, this fund, to be distributed among them. The 
present and former Mayors answer the interrogatories on facts and articles 
‘propounded to them, and the city of New Orleans appears and answers the 
petition and defends the suit. 

Jean Francois Girod intervened in the suit, as an heir of Nicholas Girod, 
alleging that the will had been faithfully executed, and that the legacy was 
valid, and joined the defendant in the defence of the action, but prayed, never. 
theless, if the legacy should be declared null and void for want of acceptance 
or capacity in the donee, that it should be paid to intervenor and his co-heirs, 

Afterwards, the dative testamentary executors intervened, and alleged the 
legacy to be a fidei commissum and substitution, and pray that the fund may 
be paid to them for distribution directly, and not under the direction of the 
Probate Court. 

The District Judge dismissed the plaintiffs’ demand. 

The plaintiffs and intervenor, the appellants, urge as grounds of reversal of 
the judgment, “that the condition restricting the legacy having never been com- 
plied with, the executors discovered that the benificent intention of the testa- 
tor was destined to be frustrated, both by the incaprcity of the devisee to re- 
ttive and apply it as directed by the will and by other defects, which render 
itin many respects utterly inexecutable.” 

That “the payment to Crossman, having therefore been made in error, the 
executors and legatees, and one of the heirs of WN. Girod, claim the sums 
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plied to its liquidation.” 


paid and the interest accrued to the same, to be refunded to the estate and ap- 
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They contend that the legacy is null, because: 

“1st. Of the want of power in the Mayor of New Orleans to receive ie” 

“2d. Of the pee of its being carried in furtherance of the 
of the testator.” 

“8d. Of the refusal of the devisee to comply with the condition on 
is made to depend.” 

The first and second of these grounds may be considered together. It 
important to decide whether or not a bequest to the Mayor is a bequest ote 
corporation of New Orleans; nor whether the Mayor, whose office is per 
though constantly dunagieg its incumbent, has capacity to accept donations gy _ 
behalf of the city or the office which he holds; nor whether there is uncertainty 


nich 


as to the class of persons intended to be benefited by the bequest. We considg 
that as between the parties to this suit, these questions are no longer open fg 
contest. The plaintiffs and legatees and the executors were parties to thede 
cree of homologation, which directed the payments to be made to the Mayor; 
they are concluded by the decree which admits that the Mayor was the proper 
person to receive the fund, and whether he received it for the city, or merely 
as Mayor, that he has capacity to carry into effect the intention of the tests 
tor. The decree has this effect, because it is conclusive upon the question of 
the Mayor’s right to receive the legacy; the thing has been adjudged in hig 
favor. In regard to the intervention of Jean Frangois Girod, it does not ap 
pear that he was a party to the decree of homologation of the tablean, but 
whether he were or not, his allegations in his intervention estop him also from 
contesting the legacy which he has alleged to be valid and to have been legally 
accepted at the time. Indeed, it is difficult to perceive what interest the heirg 
can have in contesting a bequest which, if invalid, could not be retained by 
them, but would necessarily be distributed among the particular legatees, who 
have received so small a portion of the amount bequeathed to them. 

On the third ground, it may be admitted so far as this case is concerned, 
that the modus or charge upon the legacy is in the nature of a condition, and 
subject to the rules which govern other conditional legacies. Moreau & Carle 
ton Partidas, 2 vol. 739, Law 6; 3 Savigny, 239, book 2, chap. 3, sec. 19% 
We concur also with plaintiff's comand, that in order to ascertain how the con 
dition conceeding it to be one, should be performed, we should look at the in- 
tention of the testator. 

Cum in conditionibus testamentorum voluntatem pettes quam verba consi 
derari oporteat. Law 101, tit. 1, Dig. 35. See also Law 19, same title. 

if, then, we look at the intention of the testator, we find no difficulty in 
discovering that he intended to found an institution worthy of his estate, and 
which should bear his name. It was to bea monument which, while it per 
petuated his name, should furnish a home and protection to the French or 
phans from every part of Louisiana. Twenty-eight thousand dollars were not 
sufficient for such a purpose. The testator had determined upon one hundred 
thousand dollars, and it was the first object which presented itse'f to his mind, 
when he sat down to draw his will. The legatee, fully impressed with the it 
tention of the testater, that $100,000 should be applied to this purpose, d 
termined to invest and accumulate the fund until it amounted to $100,000. He 
has prosecuted his object with such success, that he has increased the fund 
more than eighteen thousand dollars in eight years. 


























But it is urged, that the city has appropriated the fund to her own use; @ 
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: ‘the payment of her debts, and, therefore, the executors or heirs have a right 
~ to recall it, on account of the non-performance of the condition upon which it 


was bequeathed. C. C. 1546, 1703. Had the executors or the heirs paid over 
io the legatee the one hundred thousand dollars bequeathed by the testator 
and placed it in the power of the legatee at once to fulfil the condition, all 
would have been done on their part, and they would have occupied a much 
more favorable position in questioning the right of the legatee to retain this 
money. Then they might, perhaps, have complained that the condition had 
pot been complied with. The argument, however, that the funds have been 
gsed by the city, is somewhat incompatible with the petition, which demands 
the funds as invested ; the bonds and the interest. We see no reason why the 
Mayor could not invest in city bonds as well as in any ‘thing else. They were 
not, properly speaking, a debt of the city, as they had a iong period to run 
before maturity. The investment must be considered safe, because the entire 
wealth of the city is pledged for its future redemption. 

It is therefore unnecessary to consider whether the legatees can sue or not. 
The case is with the defendants on the merits. 

Judgment affirmed. 





Hers or Leseune v. R. R. Barrow._-Wricar et al. cited in Warranty. 


However informal the act of a family meeting may be, parties to it, who are sui juris at the time, as 
well as their assignees, are bound by their declaratlon therein, and estopped to deny the title of a 
person in whom the act declared it to exist. 

Continuous and unequivocal possession for ten years, under title, is necessary to prescription. 

To entitle plaintiff to payment for fruits and revenues accruing before the institution of a suit, it 
must be shown that defendant possessed in bad faith. 

As to value of improvements, the judgment of the District Judge will not be disturbed unless there 
be manifest error. 

Where the vendee calls his vendor in warranty, and there is a decree against the plaintiff in the ac- 
tion for improvements put upon the land, the distribution of the amount awarded must be made 
between the vendee and the warrantor, according to the estimated value of the improvements 
made by each. 


PPEAL from the District Court of Terrebonne, Cole, J. 
Bush, Gentile and Malliot & Mills, for plaintiffs. J. C. & A. Beatty and 
Mercer, for defendant. 

Srorrorp, J. The plaintiff brought a petitory action against the defendant, 
Barrow, and recovered judgment for a tract of 8320 22-100 superficial arponts, 
situated upon the Bayou Terrebonne, in the parish of Terrebonne. 

Barrow cited his vendor, Wright, and divers other parties were successively 
called in warranty. 

The defendant and the warrantors, who have appealed, complain of the judg- 
ment on the main question of title, and allege certain errors therein as to the 
question of improvements. 

The plaintiffs also ask an amendment in their favor upon the subject of im- 
provements, fruits and revenues. 

The very minute and searching examination which the facts in the history ot 
an ancient and obscure title have received from the District Judge renders it 
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unnecessary for us to do more than express the conclusions to which we & 
come upon this branch of the case. 

We are of opinion then that the particular tract for which the plaintiffs hg 
obtained judgment was included in that larger tract which, by the act pes” 


before Guyol, Parish Judge, on the 16th June, 1823, (styled proceedings of 


family meeting) was declared to be vested in full property and Possession jn 
Alexis Lejeune and his heirs or assigns forever. 

We are of opinion that however informal this act may have been, ag th 
act of a family meeting, the parties thereto, who were sui juris at the j 
are bound by their declarations therein, and especially that Henry & Thibo- 
dauz, and all those who claim under him (including the defendant) are estopped 
to deny that, on the execution of that act, Alexis Lejeune was the owner ¢ 
the land in dispute. 

Weare of opinion that the title of Alexis Lejeune to the land in question, aga. 
knowledged and recognized by the members of the so-called family meeting, wag 
not divested or impaired by the authentic act of sale from Marie Rose Lejeune 
(widow Minon) and her son Pierre Minon to Henry S. Thibodauz, and their 
confirmation to Alexis Lejeune in the same act, passed before Leufroy Barras 
Parish Judge, on the 19th day of December, 1826. 

We are of opinion that the defendant has not established a title by prescrip 
tion, no continuous and unequivocal possession for the term of ten years under 
title having been shown. 

The judgment as to title is therefore correct. 

In their answer to the appeal, the plaintiffs have prayed that the defendant 
be condemned to pay for fruits and revenues from the year 1845, when he took 
possession, and not merely from the date when the suit was instituted, asa} 
lowed by the District Judges. 

The amendment cannot be granted, because it is not established that Barrow 
was a possessor in bad faith. 

As to the value of the improvements made by the defendants respectively, 
and the rate of allowance for rents, the District Judge had better means of at 
riving at a correct estimate than we have, and although this part of the judg- 
ment has been somewhat complained of, no such manifest error has been 
pointed out as to require our interference. 

One question alone remains, that is as to the rule of distribution between the 
defendant, Barrow, and his warrantor, Wright, of the compensation allowed for 
improvements. 


The Judge apportioned the money which the plaintiffs were condemned to 


pay for the useful improvements put on their land by the adverse possessors 


ratably between Barrow and Wright, according to the estimated value of the 


improvements made by each. 
This seems to be equitable, and we have been referred to no authority which: 
sanctions a different doctrine. 


Wright has to refund to his vendee, Barrow, the price which the latter paid 


him for the land as improved by the former. The improvements then existing 
enhanced this price in proportion to their value. If, on the eviction of bis 
vendee, Wright has to restore the whole price, and to receive nothing in return 
for his improvements, whilst Barrow recovers of the plaintiff the value not 


only of his own improvements, but of those made by his vendor, it is obvious 


that Barrow would be twice paid for the same thing. 





- afi 
appe 


Seueeaseee? « 


=) 
° 


ow 


fenc 

§ 
fenc 
swe 
not 












































NEW ORLEANS, JUNE, 1856. 508 






It is, therefore, ordered and decreed, that the judgment appealed from be Lanes 
affirmed, the costs of the appeal to be paid in equal proportions by the several Bamow. 


appellants. 





Marcaret Busn, f. w. c., v. Marcarer Decurr anp Her Hussanp. 


Proof that in the ordinary transactions of life one has acted as the agent of another does not show 
g power nor furnish presumptive evidence of a power to accept donations. 

That defendant’s ancestor once lived in a state of concubinage with the plaintiff will not defeat an 
action brought by the latter against the former to carry out an act of donation, inter vivos, made 
by defendant’s ancestor to plaintiff, ‘‘ of movables not exceeding one-tenth part of the whole value 
of his estate.” C. O., 1468. 

; ‘Ip an action against the wife, service of citation on husband or wife is sufficient to interrupt pre- 

' scription. © P.,192. The fact that the husband was not personally cited, and the wife not autho- 
rized to defend the suit until after the term of prescription pleaded had elapsed, did not destroy 

; the effect of a legal service of citation upon the wife. 

\ 0. 0., 9484, 3516. 


a ie i ' a 


PPEAL from the District Court of Pointe Coupée, Robertson, J. 
W. H. Cooley, for plaintiff and appellant. Provosty & Farrar, for de- 
fendant. 

Sporrorp, J. It does not appear that any evidence in the power of the de- 
fendant was rejected in consequence of the disallowance of the amended an- 
swer. As the defendant herself insists that the nature of the defence could 
not have been altered by the amendment, and that the issue would be sub- 
stantially the same, only more explicitly stated, we cannot see any good ground 
for remanding the cause in the fact that the proposed amendment was refused. 

The refusal of the District Judge to permit the plaintiff's counsel to be ex 
amined as to his having been employed by Samuel Bush works no injury te the 
defendant. If the facts were as alleged in the bill of exceptions, they would 
not affect the merits of the case. 

There was no error in the refusal of the Judge to hear testimony to the effeet 
that Samuel Bush, in the ordinary transactions of life acted as the plaintiff’s 
agent. That could not have given him power, or furnished even presumptive 
evidence of a power, to accept donations or to make contracts of the nature 
sought to be established by the defendant. 

We think the declarations of Jean Baptiste Decuir and. hig conversations 
with Bush out of the presence of plaintiff were improperly received as evidence 
for his universal heir, who in this suit occupies the position of Deguir himself. 

The interrogatory put by the plaintiff’s counsel in crdss- “er qm: vation merely 
opened the question of concubinage, but did not authorize the jitroduetion of 
incompetent evidence upon that question. 

Rejecting the evidence that was improperly received, there i i3 naihing in the 
defence upon the merits but the simple fact that the defendant’s ancestor once 
lived in concubinage with the plaintiff. 

By a positive provision of the Code that fact did not incapacitate him from 
making a donation inter vivos to her of movables not exceeding one-tenth part 
of the whole value of his estate. ©. C., 1468. 
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The act of donation was most formal ; it was absolute and irrevocable; ts 
of a sum of money not exceeding the limit prescribed in Article 1468; 
accepted by the plaintiff in a formal act, and the acceptance notified to th 
donor before his death. a aiploy 











. this 

The suit is founded upon the act of donation, not upon the note; the de nia! 
tion was of a specific sum of money, not of the note; that was given, ag - 
act states, merely to facilitate the donee in disposing of the amount do jecte 
should she wish to do so; she has not done so, but now sues for it, and we | except 
think the heir is bound by the act of her ancestor. A offecte 
Prescription had not accrued when citation was served upon the defendant, whose 

a married woman; service of citation, so as to interrupt prescription, cquid the ple 

have been lawfully made upon either husband or wife. C. P., 192. The fact by att 

that the husband was not personally cited, and the wife not autharized toda the pr 
fend the suit until after the term of prescription pleaded had elapsed, did not gons ¥ 

destroy the effect of a legal service of citation upon the wife. C. C., 3484, 8516 by mi 

It is, therefore, ordered that the judgment of the District Court be reversed: the d 
it is further ordered, adjudged and decreed that the plaintiff recover of the court 
defendant the sum of two thousand dollars, with eight per cent. interest there ment: 
on from the 31st March, 1849, until paid, and costs in both courts. re the de 

mann 

be pr 
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Haron Doane v. New Onieans anp Onto TeLecrarH Company, on 

Where property is seized under attachment, and the property is bonded, the surety, in proceedings bond, 
against him, will not, after judgment unappealed from by defendant, be all«wed to show that pany 
the attorneys who filed an answer for the defendant were not authorized to represent the defen- Th 
dant. . 

A surety is bound to ascertain his principal, and where, by mistake, Me signs a bond for the lessee of Line. 
the owner, instead of for the owner himself, to release property from attachment, he will be bound; office 
for, if he had not signed the bond, the property would not have been released and the attachment _ tion | 
dissolved. 

Where, in such a case, judgment has been rendered against the owner, and execution has issued sure 
against him, and has been levied on his property, and his lessee enjuins the sale, the surety on the and 
attachment bond, being also surety on the injunction bond, cannot set up his mistake as a defence is an 
to proceedings against him. He should not be allowed to aid in defeating the levy, and ihen set by tl 
up his own act as matter of defence. y 

A rule against a surety on an attachment, if taken after the actual return of an execution against t has 
the principal, is regular, even though taken before the return day named in the execution. defe 

and 

PPEAL fe vm the Sixth District Court of New Orleans, Cotton, J. the 

L. L. Lev 4, fur plaintiff. Semmes & Edwards and 7. Hunton, for defen. Set 

dant and appellant, 2 _.‘O 

* Merrick, C: J _ The appeal is taken in this case by the surety op an attach: 4 ine 

ment bond, he 1 having been condemned to pay the judgment rendered againat | an 

the defi ndarst, the Telegraph Company. a wa 

Four grounds are relied on by the appellant for the reversal of the judgment _ q ait 

I. The first ground is that “there was no valid judgment against the er Gre 


dant, because Semmes & Edwards, the attorneys, were employed by Mr. Brother, 4. the 
the agent of the lessees of the telegraph, and not the agent of the defendant™ : 
Messrs. Semmes & Edwards having filed the answer in the original attachment, i 


atte 
suit in which judgment was rendered against the Telegraph Company, offered ] 
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oft the trial of the rule against the surety to prove by Thomas J. Semmes that 
~ the firm of Semmes & Edwards, who filed the answer to plaintiff’s petition, were 
by Mr. Baker, the manager of the lessees of the Telegraph Company 

in this city ; that they had no connection, direct or indirect, with the defendant, 
or its President or Directors, and that the distinction between the lessees of the 
company and the company itself did not occur to counsel. This testimony was 
i in the lower court, and the defendant in the rule reserved his bill of 
exceptions. Had the testimony been received, we do not think it would have 
le affected the question before the court. There was another party interested, 
. whose rights the defendant in the rule seems to have overlooked, and that was 
| f the plaintiff in the suit. He, so far as it appears, commenced his suit regularly 
by attachment ; the defendant was regularly in court to the extent, at least, of 
ss | the property attached. Now it would be trifling with his rights to permit per- 






sons who have undertaken to represent the defendant to say that they did so 
by mistake. Such persons might render themselves responsible in damages to 
the defendant, but it would be an extraordinary case which would induce the 
court to hold, in a collateral proceeding, a judgment rendered even in an attach- 
ment suit, void, where property of the defendant has been attached. So long as 
the defendants, whose property had been attached, have not appealed or in any 
manner disapproved of the acts of the counsel who represented them, it is to 
be presumed that they were satisfied with the same. The testimony offered, 
unsupported by the oaths of the officers of the company, and the agent, Mr. 
Brother, would have been without influence on the result of this case, even if 
the testimony were deemed admissible. 3 Ann.,, 558. 

- IL. The second ground is that “the surety expected, when he signed the 
bond, that his principal would be the New Orleans and Ohio Telegraph Com- 
pany, instead of that, it turns out to be the bond of the lessees.” 

The principal named in the bond is the “New Orleans and Ohio Telegraph 
Line.” It is signed, however, by “S. D. Baker, manager of the New Orleans 
office for the lessees of the New Orleans and Ohio Telegraph Line.” The ques- 
tion before us is one between the surety and the plaintiff. Itis clear that if the 
surety had not signed the bond the attachment would not have been dissolved, 
and the plaintiff deprived of his privilege upon the property attached. If there 
is any loss it ought to fall upon the surety and not upon the piaintiff, for it is 
by the intervention of the surety in the bond, such as it is, that the plaintiff 
has been deprived of his security upon the property attached. Moreover, the 
defendant in the rule was bound to ascertain who was his principal in the bond, 
and whether the lessees of the Telegraph Company, or the Company itself, is 
the principal, is a question which concerns himself more than it does the plain~ 


- 





q- Ul Thethira ground urged is, that “the execution (issued against the prin- 
3 cipal) shows that property was found, and that plaintiff, by countermanding bis 
6. own execution, released it.” The return on the 7. fa. shows that the Sheriff 
/— Was enjoined from seizing and taking into his possession the furniture, fixtures 
|} nd movable effects of the Telegraph office at the corner of St. Charles and 

Gravier streets, in this city, and from interfering with the possession and use 
»» thereof by the lessees, and the Sheriff returned the writ by order of plaintiff's 
attorney, “‘no other property having been found after due demand made of the 
parties.” 


64 


It is true by the Act of 1889, amending Article two hundred and fifty-nine, 
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it is provided that the plaintiff may proceed on the attachment bond as 2 


«. 
Terucrars Co’ the surety “on the return of the Sheriff that no property has been found, ang in favor 
on exhibiting to the court said obligation duly transferred to him.” Acts 1 - Ind. 





p. 162. But in this case we find, on an examination of the injunction by Fs Judg 
that Logan McKnight is surety on that also. He ought not to be permitted ty 
aid in defeating the levy of the execution, and then set up the want of such 
levy as the reason why he should not pay the attachment bond. 

IV. The fourth objection is that the rule on the surety was taken before the 
return day mentioned in the writ. It was sufficient that the rule was take 
after the return of the writ, although the writ was returned before the retuy 
day. Guay v. Andrews, 8 Ann., 141; Holmes v. Steamboat Belle Air, 5 Ann, 


528. When tt 
Judgment affirmed. peals 
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Samvue., Davis v. Jonn FLetrcuer. Circu 
Th 
The claim of 0. toa tract of land was confirmed. Plaintiff employed at his own expense, and with: 

out the knowledge of the heirs of C.,a surveyor to locate the claim confirmed to ©. on other land, vane 
and entered the C tract as subject to private entry, and obtained his patent therefor. The defen- Missi 
dant, who claimed under C.’s title, was quieted in his possession by final judgment of the Supreme Th 

Court. ; - 
' plain’ 
PPEAL from the District Court of the parish of Concordia, Cooley, J. and J 
Shaw, for plaintiff and appellant. Farrar and Elam, for defendant. secu 
Merxick, C.J. The tract of land in controversy in this case is the same just Fr 
decreed to belong to the defendant in the case of Otho Farmer’s heirs against res 
him. bya 
The plaintiff claims under a patent issued on a certificate of entry and pur- P 


chase. The defendant claims under a confirmation by Act of Congress in the pella 
name of Ferdinand Leigh Claiborne, No. 70, class B. Statutes at Large, vol gest 


8, p. 289, sec. 1. said 
The view which we take of this case will render it unnecessary to decide -— 
whether the patent or the Act of Congress confirming class B is the superior whi 
title. judg 
The proof satisfies us that the plaintiff was aware of the claim and probable defe 
possession of Claiborne of the land in controversy. With this knowledge he = 
employed a surveyor at his own expense, unknown to the heirs of Claiborne, und 
to locate the Claiborne confirmation on the west side of Lake Concordia. He mA 
then entered the Claiborne tract as subject to private entry, and obtained bis 1 
patent therefor. Inthe meantime it was discovered that the survey of the of 
Claiborne tract which he had caused to be made did not correspond with the of | 
description of the tract. ‘The survey was rejected, and a new one ordered, « 
The new survey has been made, and embraces the original settlement of Otho = 
wi 


Farmer, the land possessed by Claiborne. 

We think a court of chancery, under these circumstances, would compel the 
plaintiff to convey the land to the defendant, even if he had no legal title 
Stoddard v. Chambers, 2 Howard, 818; Bodely v. Taylor, 5 Cranch, 191; 
Kettridge v. Brand, 4 Robinson, 83. : 


es & 2. 











NEW ORLEANS, JUNE, 1856. 507 


Po our system of jurisprudence, we can grant relief by a final judgment Dave 
in favor of the defendant, quieting him in his possession and ownership of the PustTeume- 


nif Judgment affirmed. 











C. W. Muncaster v. M. W. Brann. 
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When the co-plaintiff or co-defendant dies, pending a case in the High Court of Errors and Ap- 
peals of Missisippi, the practice is to suggest the death on record, and to let the cause proceed. 


PPEAL from the District Court of Tensas, Farrar, J. 

Stacy & Sparrow, for plaintiff. Farrar and Short & Parham, for de- 
fendant and appellant. 

Bucnanan, J., This is a suit brought upon a judgment rendered by the 
Circuit Court of Claiborne county, Mississippi. 

The defence is, that the judgment of the Claiborne Circuit Court was re- 
versed, on appeal, by the High Court of Errors and Appeals of the State of 
Mississippi. 

The judgment of the Circuit Court, rendered October, 1847, was, “ that 
plaintiff in execution (Charles W. Muncaster) recover of Maxwell W. Bland, 
and Emeline Bland, his wife, and Thomas Evans and George O. Wilson, their 
securities on their claimants bond, the negro slaves /im,” &c. 
st From this judgment, a writ of error was sued out of the High Court of Er- 
st rors and Appeals, (being a court having appellate jurisdiction in the premises,) 
by all the four part.es cast at the December term, 1847. 

Pending this writ of error, and after transcript of the record filed in the ap- 
, pellate court, at the January term, 1850, the death of meline Bland was sug- 
7 gested, and it was ordered by the court, that the writ of error abate, as to the 
said Emeline Bland. Afterwards, and at the same term of the court, the 
cause was argued and submitted to the High Court of Errors and Appeals ; 
which, at the April term, 1852, rendered the following judgment: “that the 
judgment of the Circuit Court of Claiborne county, rendered in favor of said 
defendant in error, on the 9th day of October, in the year 1847, be and the 
same is hereby reversed, and the cause remanded to that court for a new tfial ; 
and further, that the plaintiffs in error do have and recover of said defendant 
in error, the costs of this cause in this court expended, to be taxed.” 

The ground on which plaintiff seeks to maintain this action is, that the writ 
of error having abated as to Mrs. Emeline Bland, by order of the High Court 
of Errors, the subsequent judgment of that court was a nullity as to the inter- 
3 est of Mrs, Bland in the subject-matter, for want of jurisdiction. And of this 
opinion are six members of the Mississippi bar, who have been examined as 
Witnesses in relation to the law and practice of Mississippi. But on the other 
, side, thirteen members of the same bar, among whom are three actual or 
late Judges of the High Court of Errors and Appeals of that State, testify 
to their opinion, that the judgment of the Circuit Court has been annulled, by 
that of the High Court, and can no longer have any effect against Mrs. Bland’s 
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ea representives. The views taken by thy learned gentlemen who 
BLAND. 
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examined, may be summed up in the following brief extracts from 
sitions : : 

William Sellers, examined for plaintiff, says: “‘ After abatement as to hy 
(Mrs. Bland,) the case stood upon the writ of error of Bland alone, y 
as though he had sued it out alone, ab initio.” Be. 


a 


And William T. Martin, on the same side: “ Mrs. Bland having diedy a7 
ing the writ of error, and the High Court having ordered that the writ fen 


ror should abate as to her, and her representatives not being made parties, the 


High Court had not jurisdiction to pronounce judgment as to those no keae 


before the court.” 
On the other side, George L. Potter, examined for the defendant, says; __ 
“Of a judgment of reversal, thus broad and general in its terms, the effes 
was, in my opinion, to annul and vacate the entire judgment of the Cireui 
Court, as to both Bland and wife, unless it can be shown that said judgment 
of reversal was void in whole or in part; and I understand the rule of law to 
be, that a judgment, however erroneous, if rendered by a court of competent 
jurisdiction, must stand as conclusive between the parties, until reversed oF 
vacated by the proper tribunal, upon a direct proceeding for that purpose. be 
validity cannot be impeached in any collateral proceeding.” 
Thus far the witnesses, pro and contra. 
In Borden v. Fitch, 15th Johnson, 141, which wasa suit in New York, in 
which the validity of a Vermont judgment of divorce pronounced against g 
defendant residing in Connecticut, was collaterally drawn in question, the Su 
preme Court of New York said: “To give any binding effect to a judgment, 
it is essential that the court should have jurisdiction of the person, and of the 
subject-matter ; and the want of jurisdiction is a matter that may be always 
set up against a judgment, when sought to be enforced, or when any benefitis 
claimed under it.” And the court thereupon proceeded to review the cases in’ 
the different States, from which it clearly results that the want of jurisdiction 
spoken of, which would authorize the court of one State to treat the judgment 
of the court of another State of the Union as an absolute nullity, must be an 
original and radical want of jurisdiction. For, where jurisdiction has onee at 
tached, as is remarked by the Supreme Court of the United States, in the ease 
of Elliott v. Piersol, 1st Peters, 340, “‘the court has a right to decide every 
question which occurs in the cause; and whether its decision be correct or 
otherwise, its judgment, until reversed, is régarded as binding in every other 
courte” And the same doctrine is thus enunciated by the same high tribunal, 
in the case of Voorhies v. The Bank of the United States, 10th Peters, 474 
“The errors of the court do not impair the validity of its proceedings; bind- 
ing, till reversed, any objection to their full effect, must go to the authority 
under which they have been conducted.” ‘The line which separates error in 
judgment from the usurpation of power, is very definite ; and is precisely that 
which denotes the cases where a judgment or decree is reversible only by aa 
appellate court, or may be declared a nullity collaterally when it is offeredin 
evidence,” &c. Ibid, p. 475. 
The original jurisdiction of the High Court of Errors over the parties and 
the subject-matter, is not disputed; but it is contended, that the jurisdiction 
was lost, by the abatement of the writ, as to one of the plaintiff’s in errony 


and that the cause of action of that plaintiff in error did not survive to the 
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-under the Statute of Mississippi, and that of William 3d, from which 

 ‘istaken. In all the remarks of the learned gentlemen examined for plain- —Buaxn. 

tiffs, upon this question of survivorship, the fact seems to have escaped atten- 

tion, that there were two other plaintiffs in error besides Bland and wife 

namely, Boans and Wilson, the securities upon the forthcoming claimant’s 

pond, given by Mrs. Bland and her husband; and who, by a proceeding ana- 

Jogous to our injunction law of 1831, were included in the verdictand judgment 

against Mrs. Bland in the court below. There would seem strong color of ' 

reason for the opinion, that the cause of action of Mrs. Bland in error, which 

was an erroneous forfeiture of said bond to her prejudice, survived to her secu- 

rities in the bond, co-plaintiffs with her in error, even conceding that it did not 

survive to her husband, by reason of the Mississippi Statutes of 1839 and 1846- 

But after all, this seems to be a question of practice, which cannot be here ex- 

' gmined collaterally, however palpably wrong the decision of the High Court of 
Errors may have been. Did we consider ourselves under an obligation to 
examine it, or even vested with authority to do so, we should be very much 
jnclined to consider the late distinguished Chief Justice of Mississippi, Shar- 
key, as the very best authority extant upon the practice in the High Court of 
Errors of that State. In his deposition on file in this case, Judge Sharkey 
says: “I believe it has been the invariable practice of the High Court of Er. 
rors and Appeals, in case of the death of a co-plaintiff or co-defendant in er- 
ror, to have the death suggested on the record, and to let the cause proceed.” 

It is therefore adjudged and decreed, that the judgment of the District 

Court be reversed; and that there be judgment for defendant, with costs in 
both courts. . 
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Henry Marks v. Harman Stein. 


Acontract, however inartificially or obscurely drawn, by which two persons agree to furnish mer_ 
chandise “ to the concern”’ and stipulate that one should act as salesman and the other pass as 
the proprietor, and that both should share equally in the expense and profits, constitutes a part- 
nership between the parties. ; 

And one party cannot sue the other upon an account for any specific sum, until the affairs of the 
partnership have been liquidated. 


PPEAL from the District Court of the parish of Carroll, Snyder, J. 

Selby, for plaintiff and appellant. Caldwell & Dubose, for defendant. 

Srorrorp, J. We concur with the District Judge in regarding the contract 
between the plaintiff and defendant, as one of partnership. 

The instrument in which they sought to embody their agreement is inarti- 
ficially and obscurely drawn. 

But it appears that both were to contribute merchandise to “a certain con- 
cerns,” as they styled it; that the defendant was to be the salesman ; that the 
plaintiff was to pass as the proprietor; and that both were to divide the ex- 
penses and partake equally of the profits. 

This being the substance of the agreement, the defendant’s exception to the 
suitwas welltaken. * 

The plaintiff has not sought a liquidation of the partnership affairs, but has 
brought an action upon an account for goods furnished, as the bills themselves 
recite, “to the upper store.” 
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Even as to these goods, we find it difficult to reconcile the allegation of t 
petition. 
The plaintiff claims to be the owner of them, and calls the defendant 
agent; still he does not demand the goods themselves, but their value, 
charged in his bills against the upper store, and he asserts a privilege on the 
goods, which he procured to be sequestered. 


¥ 
2 


It is needless to consider the motion to dissolve the sequestration, as thal ' 


must fall with the principal demand. 
The plaintiff complains that he was condemned to pay costs, and that 









defendant summoned over six witnesses, so that the costs allowed are mony. . 


than he is bound to pay. 

The judgment for costs is only a judgment for legal costs, which are to be 
taxed by the inferior courts. There is no showing in the record, that illegal 
costs have been taxed. 

The judgment is affirmed, with costs. 


Wm. E. Levericu, Curator, v. Amos Apams et als. 


Plaintiff sued for the nullity of a judgment, and for an injunction to restrain the execution of af, 


Ja. issued under it. The defendant in the injunetion and the owner of the judgment directed the ; 


Sheriff to release the seizure, and afterwards made a motion in open court for the release of the 
seizure, which motion was allowed, but the District Court went further, and ordered the suit to be 
dismissed. Held: that the order dismissing the suit was improperly made, the plaintiff havings 
clear right to a trial of the issue of nullity of the judgment. 


PPEAL from the District Court of East Baton Rouge, Burke, J. 
Morgan, for plaintiff. R. & H. Marr, for MeCalop’s Executor. J. i, 


& J. E. Elam, for Adams. 
Bucuanan, J. A plantation and slaves belonging to the succession of Hd 


ward J. Walsh, administered by plaintiff, having been seized and advertised for ~ 


sale in execution of a judgment obtained by James S. Bailey against Amo 
Adams, this suit was instituted for the nullity of the said judgment, as also of 


another judgment against Adams at the suit of his wife, on the ground of the — 


said jndgment being fraudulent and collusive. And the petition prays in the 
alternative for judgment in warranty against Walsh’s vendor, and the vendors 
of his vendor, up to Amos Adams, who formerly owned the property in ques 
tion. The plaintiff also prayed for the conservatory writ of injunction, which 
was issued upon a proper affidavit and bond given. All the parties, plaintiff 
and defendant, to the judgments sought to be annulled, as well as the different 
warrantors mentioned in the petition, were cited as defendants herein. 


One of the parties cited in warranty (the executor of the last will of Jame ’ 


McCalop, deceased,) filed an exception, which was sustained by the court, and 
the suit dismissed as to him, by judgment signed the 15th December, 1852. 


On the 20th June, 1854, the following rule was entered on the minutes: “On 


motion of J. M. Elam, Esq., of counsel for Clara L. Stuart, universal legatee 


of James S. Bailey, deceased, authorized by her husband Amos Adams, that. 
the property enjoined from sale be released from seizure, the Sheriff having — 


- 


been ordered to return the ji. fw., the execution whereof was enjoined, ordered 
that the motion be entered for hearing,” and on the 22d June, 1854, the follow 
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: nt was entered on said rule: “In this case it is ordered, adjudged 
_ gnd decreed, that the motion of Clara L. Adams, universal legatee of James 8. 
Bailey, deceased, to release from seizure the property enjoined from sale be 
sustained, and in consequence thereof it is further ordered, adjudged and de- 
FT  ereed, that this suit be dismissed, and that the plaintiffs in seizure pay the costs 
Fs oof suit.” 

The next day, June 23d, 1854, plaintiff moved for a suspensive appeal, which 
was granted, and complains in this court that the release of the seizure of the 
property by one of the defendants, although it put an end to the necessity for 
the conservatory process of injunction, yet it by no means extinguished the 
yarious causes of action set up in the petition. 

The appellant is clearly entitled to relief, and so much the more, as the rule 
taken by the representative of Bailey did not even ask that the suit should be 
dismissed. It merely asked leave to release the seizure of the plaintiff’s pro- 
perty, which it would have been the undoubted right of the party to do, even 
without an order of court. But the object of this suit was more than the sim- 
ple release of this seizure. The plaintiff demanded the nullity of the judg- 
ment under which the seizure was made. And this cavse of action subsists as 
: fully in the absence of a seizure as if the seizure remained in force. But if the 
suit be dismissed, what is there to prevent the representative of Bailey from 
issuing another ji. fa. and seizing the plaintiff’s property again? The appellant 
has a clear right to a trial of the issue of nullity, which, if decided in his favor, 
will quiet him finally in the possession of this property. 

The appellant has asked us to reverse not only the judgment of the 22d June, 
1854, dismissing his suit generally, but that of the 15th Decemher, 1852, dis- 
missing it as to the succession of Jamss Mc Calop. 

But we cannot consider this appeal as taken from the latter judgment. The 
. plaintiff had suffered more than a year to elapse after that judgment, and had 

thereby lost the right of appealing from it, according to Article 593 of the Code 
_ of Practice. 

It is, therefore, adjudged and decreed, that the judgment of the District 

Court be reversed, and that this cause be remanded to the said court, to be 
. proceeded in according to law, as to all the defendants, except the succession 

of James McCalop ; the costs of this appeal to be paid, in solido, by Clara 

Adams and Amos Adams, appellees. 
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' James D. Hix v. J. H. Mappox. 


Facts: An act of sale declared not to have effect as such, because there was no real price. 
A contract decreed to be usurious because borrower paid rent in addition to interest. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

Estlin, for plaintiff and appellant. Durant & Hornor, for defendant. 
‘ Bucnanan, J. The District Court did not err in receiving parol proof to ex- 
plain the very vaguely written conventions of the plaintiff’s ancestor and de- 
fendant. 
The true nature of the contract between the parties is proved to have been 
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a loan, for which the borrower (defendant) gave his promissory n¢ 
lender, (plaintiff's ancestor,) which note included interest to maturity 
amount loaned, making the sum, principal and interest, thirty-five hund 
lars. Simultaneously with the making of this note, defendant made plaj 
written sale, purporting to be for the price of thirty-five hundred dollars 
of his library, furniture, plate, &c., in his dwelling-house, and subscribed 
obligation to pay to the lender a yearly rent for the use of the articles thy 
sold. 

Very clearly this contract is not valid as a sale, for want of a real price, 
plaintiff holds defendant’s note for that sum, which, in the pretended sale, 
declared to be the price paid by plaintiff’s ancestor; and the witness, th 
whom the arrangement was made, swears that the bill of sale and the 
were one transaction. The pretended sale was thus an informal pledge, and 
take the obligation to pay rent for the furniture to have been intended be 
the parties as a badge of possession in the plaintiff’s ancestor, which is egge 
to constitute a pledge; and as between the parties it may possibly have thy 
effect; upon which point we need not express any opinion at this time. id 

Under the evidence, and retaining possession of defendant's note, asthe 
plaintiff does, he cannot be allowed to treat the contract as a sale which hg 
passed to himself the ownership of the effects sequestered herein. a 

Neither do we think the plaintiff’s claim for rent can be maintained, ; 
rent stipulated, $250 a year, is about 74 per cent, on $3,509, or withina half 
per cent. of the highest rate of conventional interest. But it is proved that 
interest has already been received by plaintiff’s ancestor, in the shape of dig! 
count, upon the amount loaned defendant. The stipulation of $250 rent must,’ 
therefore, be viewed, under the circumstances, as usurious. 

Judgment affirmed, with costs. 


Warp Brack v. Samvet Woop. 


Action of reyendication for a slave. i 

The object of the possessory action is to enable the person clothed with possession to maintain that 
possession, and compel his adversary to exhibit and recover on his title. 

The rule in Art. 44 C. P., that plaintiff must recover on strength of his own and not the weakienal 
his adversary’s title, applied. ’ 

The testimony of witnesses as to identity of a slave, when the slave is before them, preferable to that 
of witnesses who describe him from memory only, though the presumption be strong that olay 
testify as to the same negro. 1] 

The plaintiff to a petitory action must not only make his case probable, but legally certain. Jn a 
casu potior est conditio possidentis. “ 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Wolfe & Singleton, for plaintiff. Ogden & Chilton, for deiendant. 
Merrick, C. J. Thisis an action of revendication brought to recover a slave) 
It has been made a question whether the circumstances of the case didn 
throw the burden of proof upon the defendant, he having taken the slave ; 
of the plaintiff’s possession a short time previous to the commencement of th 
suit, The very object of the possessory action is to enable the person cle 
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possession to maintain that possession and compel his adversary to exhibit 


7 recover upon his title. 

’ The plaintiff secms to have supposed that he had not possession which would 

© gable him to bring the possessory action against the defendant who resumed 
the possession of the slave after an interval of only seven months, 
We see no reason to introduce an exception in this case to the rule expressed 
jn Article No. 44 of the Code of Practice, which has been recognized almost as 
often as there have been petitory actions tried, viz: that the plaintiff in this 
kind of action must recover upon the strength of his own title and not upon 
the weakness of that of his adversary. 

It will be unnecessary in this case to consider the objections raised as to the 
introduction of testimony. 

The main difficulty in this case arises from a question of identity as to the 
slave, whether the testimony of both plaintiff's and defendant's witnesses all 
point to the same object, or whether or not there have not really been two 
negroes so similar in appearance as to bear the same description, both of which 
have been in the possession of plaintiff and his vendors, and one only in the 
possession of the defendant. 

_ The testimony of defendant’s witnesses has this advantage over those of 
plaintiff; they had the slave before them when they testified, and they speak 
positively as to the identity of the negro. On the other hand, the plaintiff's 
witnesses describe a negro with such marks as to create a very strong pre- 
sumption that they testify to the same negro, although they had not seen him 
for some months, and as to some of the witnesses, perhaps years previous to 
the commencement of the suit. 

The defendant’s testimony establishes these facts, viz: that the identical 
negro which he has in possession was in the possession of one McDonald as 
owner from 1836 to 1840 and 1841, when Me Ponald \eft Natchez; that in 1848 
he was lodged in jail as a runaway; that he was seized under an execution at 

* the suit of one Jzad as Me Donald's property, and bought by the defendant, on 

‘the Sth day of June, 1848, for $475; that from that period the slave remained 
in defendant’s possession, on his plantation in Louisiana, up to October, 1851, 
when he ran away, and that the defendant recovered his possession of the negro 
in August, 1852, by taking him from the steamboat Florida, where he had been 
hired. 

The plaintiff's testimony proves that, in 1839, a negro boy, answefing to the 
description of the one in controversy, was lodged in jaii in Helena, Arkarsas, 
where he remained until December, when a man by the name of Ercart pre- 
sented himself, with a written title from one John Weymouth, dated September, 
1838, identified the negro as his property, and sold him the same day to Miller 
Irvine for $810. In 1844 Irvine sold to Wn. Polk for ——. On the 19th day 
of March, 1846, Polk sold to John Trigg. About February, 1848, the slave 
absconded. In October, 1851, Triyg regained a negro, which plaintiff's wit- 
nesses identify as the one runaway, having taken him out of the jail in Galla- 
tin, Mississippi, where he had been lodged as arunaway. ‘the slave absconded 
again in January, 1852, and having been recaptured the same month, he was 
sent to New Orleans, and sold as the property of John Trigg, at auction, and 
bought by the plaintiff. Plaintiff had hired the slave upon the steambont _ 
Florida, from which the defendant took the slave which he possesses as owner. 
It will be observed that neither plaintiff’ nor defindant exhibit in their vendors 
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any title except possession. The plaintiff’s possession is traced back tol ; 







that of the defendant to 1836. Who had been the previous owner of thes b 
or slaves is not shown. bie. ‘The 

It is possible, notwithstanding the positive character of the testimony of * been 
witnesses and their number, that the slave which McDonald had in hig poss munit) 
sion from 1836 to 1840 was the same which Zreart sold to Irvine, and tp interp 
there is a mistake of the witnesses in regard to the dates. But were thiss RSs 






still the plaintiff fails in his proof, because he would then claim through] 
Donald, and having failed to show title from MeDonald, his action fail, the lat 
It is not enough for the plaintiff in the petitory action to make his case pre 
bable, he must make it legally certain. of Jul 
So far as it concerns the testimony in this case, to say the least of it, thatof bien . 
the defendant is as cogent and consistent as that produced by the plaintiff! Jy the ri 
pari casu potior est conditio possidentis, mys 
It is, therefore, ordered, adjudged and decreed by the court, that the judg. shout 
ment of the lower court be avoided and reversed, and that there be judgment 
in this case against the demand of the plaintiff and in favor of the defendant, 


— 
and that the plaintiff pay the costs of both courts. =e 
five ¢ 
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AvpHonsE Dorvin v. Artie Wirz. nee 
A defendant, in an action for the partition of community property, who demands in reconventiong cou 
judgment for one-half of the charges incurred in supporting the slaves in controversy, willbe wit, J 
precluded from asserting title to plaintiffs’ interest in the property, as a “* dation en paiement” 188% 
Parol evidence of plaintiff ’3 admission that he promised to abandon the slaves in question to the . 
defendant, although received without opposition, will not have the effect to entitle defendantt until 
assert such title. the | 
When a judgment of separation from bed and board is rendered, the husband ceases to be the head tinu 
of the community, and one undivided half of the property thereof vests immediately in each of 
the spouses, who thereby become joint owners ; the wife having in this case continued to posses ob 
nomine communi, is accountable for the fruits of the property. she 
A claim, by the wife, for expenditures prior to the dissolution of the community, is inadmissible part 
It being neither alledged or proved that those expenditures were made with her Separate or para mar 
phernal funds. 
The Supreme Court will give effect to evidence which would have been inadmissible under the 30t 
pleadings, byt to which no ojection was made. BucHanay, J., dissenting. nev 
The income of the separate estate of one of the spouses belongs to the community. ©. 0.93%L dre! 
Bucuanan, J., dissenting. for 
A verbal quit claim of slaves, amounting to an informal settlement of a community, will avail ass 
dation en paiement, notwithstanding it was not reduced to writing. BUCHANAN, J , dissenting. Jur 
Where the wife bore all the charges of the support of the family and the education of the childres, $22 
she is entitled to claim one-half of the amount from the husband, on a settlement of the comma- ° Teit 
nity. Bucnanan, J., dissenting. ‘ 
; in § 
PPEAL from the Third District Court of New Orleans, Kennedy, J. the 
St. Paul & Bouny, for plaintiff. Magioni, for defendant and appellant.’ the 
Voorutes, J., (Bucuanay, J., dissenting.) This is an action for the partk ] 
tion of property belonging to the community, which formerly existed between nia 
the parties. of. 
The defendant claims the reversal of the judgment rendered against heron ag 
* several grounds. | by 


“First. The evidence shows that plaintiff had made a dation en paiement th 
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his half interest in the slaves to the defendant, and he is bound by the evi- Dorm 

i nce by which it is sought to be sustained.” wee 
Phe only question which this ground presents is, whether the plaintiff has 

been divested of his title to the undivided half of the slaves claimed as com- 


munity property. Wethink not. A demanf in reconvention is the only plea 







interposed by the defendant. She alleges in substance, that she was married 
to the plaintiff in October, 1825, with whom she had two children, Theophile 
and Emma Dorvin, the former being born on the 80th of October, 1826, and 
the latter on the 28th of February, 1830; that in June, 1831, she and her 
children were abandoned by him, without any just cause; that on the eleventh 
















































of July, eighteen hundred and thirty-eight, she obtained a judgment against 
at of him for separation from bed and board, on the ground of abandonment, in which 
the right was reserved to establish their respective claims against the commu- 

. nity; that the only property of the community then, consisted of the negro 
vd woman named Anais and her two children, Claire and Cecile, the former aged 
neat about three years ag the latter sont twenty months; that the other two 
ang children of Anais, Frangois and Carmelite, born subsequently, are now aged, 
one about twelve and the other thirteen years; that Anais had nine children, 

five of whom died quite young; that she had to defray the expenses incident 
to the birth, burial, &c., of the children of Anais, which amounted to upwards 
of $150, as a charge against the community; that she paid $103 for parish 
and municipal taxes on the slaves, from the year 1842 to that of 1850, inclu- 
sive, which was due by the community; that the plaintiff is bound to her for 
one-half of the expenses for the clothing and support of the slaves of the 
community, at the average rate of $4 per month, to be reckoned as follows, to 
| be wit, Anais from June, 1831, Claire from Jaly, 1834, Cecile from September, 
1835, Frangois from February, 1838, and Carmelite from February, 1839, 


‘ until the final settlement of the community ; that when she was abandoned by 

the plaintiff, her daughter Zmma, an infant, was lying dangerously ill, and con- 
ood tinued to remain so upwards of twenty months; that the plaintiff, having made 
M no provision either for her support or that of her children and their education, 


she was compelled to labor in order to procure the necessary means for that 
le, purpose; that Emma and Theophile Dorcvin, both died of lingering diseases of 
r many months, the former on the 11th of April, 1849, and the latter on the 
80th of May, 1851; that the plaintiff, although legally and morally bound, 
never paid or contributed any thing for the support and education of his chil- 
L dren ; that he is bound for the reimbursement of the expenses incurred by her 
for that purpose, at an average rate of $20 per month for each of them, from 
June, 1831, to the period of their respective deaths, and also for the sum of 
a, $223 50, their funeral expenses ; and that she is entitled to a privilege for the 
* | ‘reimbursement of ber claims, which greatly exceed the interest of the plaintiff 
in said community property. She concludes, by praying for judgment against 
the plaintiff, with privilege on his half interest in the community property, for 
the reimbursement of the sums thus claimed by her, &c. 


. In answer to her reconventional demand, the plaintiff pleaded a general de- 
nial, and specially, that the claims set up by her was compensated by the hire 

of-the slaves which remained in her possession; and also claimed as a charge 
| against the community, the sum of $2,790 74, alleged to have been inherited 


by him from the successions of his father and grandfather, and converted ta. 
the use of said community. 
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We think it is clear, under these pleadings, that the defendant is pre 
from asserting title to the plaintiffs’ interest in the property as a dat 
paiement, Parol evidence of the plaintiffs’ admission that he promised 
abancon the slaves in question to the defendant, although received withouteh. 
jection, is not entitled, in our opinion, to the effect contended for by the ay : 
lant’s counsel. The cascs on which he relies to sustain his position, de 
appear'to us to be analogous to the present. 





“Second. The court erred in allowing wages for Anais from the hig! 
July, 1858, date of separation, and for the four children from their fifteenth 
year, because wages should have been allowed only from the date of the ing. 
tution of the present suit.” ‘ 

We do not think the judgment is erroneous in this respect. The plaintiff 
ceased, by the effect of the judgment of separation from bed and board, tobe 
the master and head of the community, and one undiviled half of the proper. 
ty thereof vested immediately in each of the spouses, who thereby became 
joint owners.. The defendant having continued to possess nomine communi, 
was clearly accountable for the fruits of tle property, more especially ag she 
claimed in reconvention such charges as those sought to be recovered by her, 

“Third. The court erred in deciding that the services of slave childrent 
the age of fifteen years compensated for the expenses and trouble of raising 
them. Because there are no proofs and facts which can be taken as the basig 
for the foundation of such a rule; and because, on a separate examination of 
the pleadings, the evidence, and a decision of the late Supreme Court, the vey 
reverse of the proposition will be made evident.” 

The only question which this ground of defence presents, is one of fact,and, 
as is usual in such cases, generally founded on speculative opinions. It does 
not appear to us from the evidence, that the Judge erred to the pre udice of 
the defendant. Neither do we understand that his decision establishes any 
rule of compensation in regard to the raising of the children of slaves, as urged 
by the d& fendant’s counsel. His conclusion that the defendant would be com 
pensated for the troubie and expense, by charging her with the hire of the 
slaves only from their fifteenth year, appears to us to be fully sustained by 
the evidence. 

* Fourth. The court erred in disallowing under the above erroncous pring- 
ple, the third item of defendant’s claim, being for the food, clothing, &e., of the 
four children and of Anais herself, because the claim was admitted by the 
pleadings to be correct, and was fully sustained both by defendant’s and plain 
tiff's evidence.” 

We do not think that the plaintiff’s answer to the demand in reconvention 
contains any such admission, In adjusting the claim for the hire of the slaves, ; 
we infer from the evidence that the Judge must have taken this claim into 
consideration. 

“ Fifth. The court erred in not allowing for the expenses of rearing Thee 
phile and Enma, from 1831, date of the abandoment, instead of the lithe 
July, 1838, date of dissolution of the marriage; because plaintiff’s plea in 


compensation admitted their correctness, and because he is as much bound by 
law for the expenses incurred prior, as for those incurred subsequent to the” 
separation from bed and board; and if not legally, then he is by a naturalob 
ligation.” it 
We do not think, as already observed, that the plaintiff’s answer contains” 
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@ guch admission. The defendant’s claim for expenditures prior to the dis- Deeria 
_ golution of the community, is clearly inadmissible, It is neither alleged nor Wirz. 


shown by her, that those expenditures were defrayed with her separate or 
rnal funds. C. C. 2371. 

The plaintiff has prayed for an amendment of the judgment in his favor, by 

allowing him the amount of his alleged inheritance as a claim against the com- 
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munity. We concur in the opinion of the Judge @ quo, that the evidence is 


1 


Ynsufficient to show that any part of it was ever brought into the community, 
Nor is it even shown by him that the notes which he received as his share in 
those estates, have ever heen paid or any part of their proceeds applied to the 
purchase of Anais, as alleged by him. 

It is urged, that the affirmance of the judgment will prejudice the appel- 
fant, by compelling her, in the event of becoming the purchaser of the pro- ° 
perty, to deposit the purchase money into court. We do not understand that 
such will be the effect of the judgment. Either party, in becoming the pur- 
chaser of the property, will have the right to retain in his or her hands, the 
portion of the price coming to him or her, the defendant to retain first the 
amount awarded in her favor as a creditor of the community by this judg- 
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ment. 

It is therefore ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 

Bucnanan, J., (dissenting.) The plaintiff brought suit on the 19th January, 
1852, for the settlement of a community of acquets, which was dissolved by a 
judgment of separation of bed and board, rendered on the 11th July, 1838, or 
thirteen years and six months previous to the institution of this action. 

The fullowing facts were established by evidence, received without objection 
or the reservation of any bill of exceptions on the yial of the cause in the Dis- * 
trict Court. Plaintiff and defendant were married in New Orleans in the year 
1825, of which marriage there was issue two children, a son, born in 1826, and 
adaughter, born in 1830. In 1831, plaintiff abandoned his wife and his chil- 
dren, without any allegation or pretext of a cause, and lived with a woman who 
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had been his mother’s slave; from the moment of his abandonment never see- 
ing his family nor contributing anything whatever to their support. The whole 
charge of supporting herself and children devolved upon the defendant, who 


a, 


had no resources save her laber and that of a slave girl Anais, purchased in 
ie 1828, for the sum of three hundred and fifty dollars cash, and whtich had been 
I left with her by plaintiff, when he abandoned her. In 1837 defendant sued 
plaintiff for a separation of bed and board, on the ground of abandonment. 
On July 14th, 1838, judgment was rendered in sai‘? suit, decreeing a separa- 
tion of bed and board between the parties: that the plaintiff (defendant herein) 
recover of the defendant (plaintiff herein) twenty-five dollars monthly, from 


oo 


the 25th July, 1837, to the date of judgment, as alimony, with costs, the court 


Property. 

Shortly after this judgment was pronounced, a brother of defendant went to 
plaintiff on her behalf, and told him that he was going to proceed against him, 
and scll Anais and her two children, Claire, then ageu three years, and Cecile, 
aged two months, (being the whole property of the community at the date of 
the judgment,) to effect a partition of the community. Plaintiff told him not 
to do'so; that he had no idea of ever making any claim to these slaves; that 


reserving to cach party the right of establishing their rights in theecommunity 
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he wanted to leave them to his wife and children. This interview te 
with a mutual understanding that plaintiff should make an act before a notary” 


to that effect ; but defendant’s brother was never able to see plaintiff after. - 
wards to consummate this settlement, plaintiff having removed to the Parish of 


St. Charles. 


The plaintiff often told Mr. Schexnaider that he had abandoned all claims jn : 


the slaves to the defendant, because she had raised the children, 

After this defendant continued to support plaintiff’s two children until thes 
death, which occurred, that of the daughter in 1849, and that of the son in 
1851. She paid the expenses of their sickness and burial. The plaintiff never 
came near them, nor incurred the slightest expense on their account. The ip. 
stitution of this suit was the first indication of any desire on his part to dig. 
turb the arrangements proved by the witnesses, Wiltz and Schernaider, op tg 
consider the settlement of the community as an open question. In the meap. 
time the slave Anais had given birth to two more children, Carmelite ang 
Frangois, who are living, and to five others, who are dead. In his petition 
plaintiff claims that the slave Avais and her children, Claire, Ceeile, Carme. 
lite and Frangois, be inventoried as property of the community, and a partition 
made of the same between himself and the defendant. 

The first position assumed in the argument of the counsel for defendant in 
this court is, that from the evidence it appears that plaintiff has made to de- 
fendant a dation en paiement of his half interest in the slaves. 

The opinion of the majority of the court holds defendant to be estopped from 
‘asserting title to the sk.ves in herself, as resulting from acts and-declarationsof 
plaintiff given in evidence, because such an assertion of title is inconsistent 
with her pleadings. 

Even were the question of practice at this day an open one, I should doubt 
much the right of the court to raise a question of estoppel as applied to evidence 
in the record, received without opposition in the court below, and against which 
no argument is offered in this court. Both of these features distinguish the 
present question. The evidence upon which this part of the defendant's cage 
rests was so far from being opposed by plaintiff in the District Court, that an 
important portion of it (the testimony of Schernaider) is the subject of an ad 
mission made in the note of evidence on trial. And although defendant's brief, 
in which this point is elaborated, was on the files of this court before plaintifl’s 
brief was filed, the counsel of plaintiff has urged no objection to it, on the 
score of inconsistency with the pleadings. I can understand that when some 
great principle of morality is offended, or some palpable violation of law shown 
by evidence received without opposition and without comment, the court will, 
proprio motu, dismiss from its consideration a subject tainted with such radical 
vices. But it is no part of the duty of a court to originate purely technical ob- 
jections. Least of allam I disposed to do so in aid of a claim which to me 
appears both stale and inequitable. 

The general principle, sanctioned by many decisions, is that the Supreme 
Court will give effect to evidence which would have been inadmissible under 
the pleadings, but to the reception of which no opposition was made in the 
court of the first instance. “It is a well settled rule,” says Judge Simon, in 
delivering the opinion of the court in Powell v. Aiken & Gwinn, 18 L. R. 828, 
“that a party who, without opposition, suffers evidence to be adduced, contrary 
to or beyond the allegations contained in the pleadings, is bound by its effect.” 
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» And the same principle is reiterated with approbation in the case of Gayarré 


¥, Tunnard, 9 An. 254. A leading case upon this point is Bryan and wife v, 
‘Moore’s heirs, 11 M. 26, where plaintiff claimed as heir of her husband, but 


recovered upon another title, upon proof received without opposition, the court 
observing: ‘‘the mistake in the allegations may be waived or cured by the 
evidence in the case.” 9 M. R. 317; 6 N.S. 86; 1 L. R. 301.* 

The doctrine is no less well settled, that a party is bound by parol proof of 
a title to real estate or slaves, in case he has suffered such proof to be given 
without objection to its admissibility. 1 N.S. 459; 4 L. R. 22.+ 

Upon this well established rule of practice, Iam of opinion that we would 
be bound to give effect to the evidence of a quit claim by plaintiff in favor of 
defendant, of his half interest in the slaves Anais and her children, even 
if palpably inconsistent with her pleadings. But T do not find such inconsis- 
tency. It istrue that there is an admission in defendant’s answer that the 
said slaves belong to the commanity. But the whole of this answer should be 
taken together. It is far from acknowledging that plaintiff has anything to 
recover from the community. It is a demand in reconvention, in which, after 
stating her charges against the community in dctail, the defendant avers that 
“the pretensions set up by the said Dorvin to deprive this respondent of his 
half of the community property are unworthy of being listened to, but ought, 
on the contrary, to be frowned down by this honorable court, for said plaintiff 
knows full well that the charges and expenses, both at the time of the separa- 
tion from bed and board and up to this period, for raising his children and 
maintaining the slaves far execed his half interest in said community property.” 

And again: “ Further answering, says, that the half interest which plaintiff 
pretends in said slaves as property of the community is bound for all the afore- 
said expenses which she has incurred, both for the slaves and the plaintiff's 
children, and that said charges far exceed the interest of plaintiff in the slaves 
above mentioned, and that she has privilege in said slaves for all the expenses 
aforesaid.” 

These allegations are in entire harmony with evidence that plaintiff made an 
informal settlement of the community immediately after its dissolution, in 
which he relinquished his half interest in Avais and her two infant children 
(which interest is proved to have been only worth at that time four hundred 
dollars) to the defendant, in discharge of a balance justly due by him upon 
such settlement. 

It must not be forgotten that he had been living seven years separate from 
his family, in the country, where the expenses of living are less than in town, 


, having a good trade (that of carpenter) by which he may be reasonably sup- 


posed to have made something more than his expenses, and that the income of 
his separate estate (consisting of a mortgage of two thousand dollars, undoubt- 
edly bearing interest) also belonged to the community. C. C. 2371. It is not 
at all improbable that the supposed dation en paiement was advantageous to 


_ the plaintiff. 


Upon this evidence plaintiff should go out of court. After thirteen years 
he should not be allowed’ to disturb this settlement, however informal. In the 


_ 


* See case of Webb v. Deeson, decided Feb. 25, 1855, (Op. Bk., 26, 179,) where the court of the first 
district allowed evidence, against and beyond the pleadings, for the purpose of justice, and this court 
held that the evidence was proper'y admitted. See bils of exception in record of that case. 

t Lockett v. Toby, decided in May, 1851, and in January, 1852, (Op Bk., 21, p. 192, and 22, p. 28,) 

Ann. Rep. 713,] where parol title to real estate, received in the absence of the party against whom 
Was offered, was held to conclude him. 
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case of Hermann v. Theurer, we refused to allow an inventory of the 
nity to be contested after eight years of silence, although the wife was 
sent at the inventory, neither had it been followed by a partition. The 
condemned by a judgment of separation and of divorce in that case; as in ty 
present, sued for the settlement of the community many years after its dim” 
lution, but was held to be concluded. Acquiescence in an informal settlement 
was presumed from lapse of time. 

By the Article 2389 of the Code the defendant was bound to accept the i 
munity within thirty days from the separation finally pronounced, in default gt 
which she would have been presumed to have renounced it. She appears § 
have signified to plaintiff her acceptance, and proposed to have an inve 
made, and a regular settlement according to the forms of law. But, the plain. 
tiff disclaimed all interest in the slaves, and abandoned them to the defendant, 
in the words of the admission, ‘‘ because she had raised the children.” Thig 
verbal quit-claim was an informal settlement of the community, or dation 
paiement, which will avail Golendant, although not reduced to writing. The 
case of MeNeely v..MeNeely, 1 N.S. 646, is in point. See also the cases rm 
ferred to in that case. . 

But if the strict rules of pleading prevent us from giving effect to this ey. 
dence, the same strictness of practice should apply to plaintiff; who has ap 
swered defendant’s petition in reconvention by pleading compensation to the 
claims set up by her therein. 

Compensation is a mode of extinguishing a debt, and takes place, by mer 
operation of law, where debts equally liquidated and demandable are reciprocally 
due. From this definition it follows, and is a long established rule of proce. 
dure, that the plea of compensation waives the general issue, and throws the 
onus upon the party who pleads it of proving that the indebtedness is extin 
guished. Hennen’s Digest, 1193, No 3, 1209, No. 16, 1212, No. 12, 1228. 

The party may qualify his plea by acknowledging only a part of his adversary’s 
claim to be due, and setting up an offset against that portion. But this has not 
been done in the case at bar. The compensation is pleaded against the reeon 
ventional claims of defendant generally. 

In this state of pleadings the defendant is entitled to judgment, for plaintiff 
has failed to show that the amount received by him from the successions of bis 
father and grandfather (two thousand dollars) was ever put into the commanity 
as alleged, and allowing him all that he claims for the hire of the slaves, to the 
date of the filing of the supplemental petition, this would amount upon anat 





5a ao cande gp iRes ee dd eeeneaeeneseeamenen $5,071 00 
Whilst the aggregate amount of the defendant’s claims in recon- ' 

es ty CGE Bhs cascesceccesdscesevesessseosscsedes 13.413 00 
The difference of these two sums is..............0000eeeeeee $x,342 00 


for one-half of which plaintiff would be the debtor of defendant, upon the sup 
position that the plea of compensation, without qualification, admits the correct» 
ness of defendant's claims, as I maintain. 

But upon the contrary supposition, and considering all the reciprocal claims) 
of the parties as open questions under the pleadings, there is a manifest error it 
the judgment of the District Court, in not allowing defendant to charge the com 
munity with the expense of supporting and educating the children of the mar 


riage from the time of her abandonment by her husband (June, 1831,) to theta 


stitution of her suit for separation (July, 1837.) 
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“Phe husband is obliged to furnish his wife with whatever is required for the 
eonveniences of life, in proportion to his means and condition. C. C., 122. 
Fathers and mothers, by the very act of marrying, contract together the obli- 

ion of supporting, maintaining and educating their children. C. C., 248. 
From the obligations recognized by these Articles of the Code, results a right 
of action for alimony on the part of the wife and children who shall have been 
deserted by their husband and father. Alimony is defined in Article 346 of the 
Code to be what is necessary for the nourishment, lodging and support of the 
person who claims it. It includes the education, when the person to whom the 
alimony is due is a minor. Alimony shall be granted in proportion to the wants 
of the person requiring it, and the circumstances of those who owe it. C. C., 

‘ 947. In the present case alimony was not sued for, and consequently was not 
allowed by a judgment for the time of plaintiff’s abandonment of his family, 
previous to the institution of the suit for separation of bed and board against 
him. But his obligation to support his wife and children did not the less exist, 
and there is no question of his having totally failed to fulfil that obligation dur- 
ing all that period, and that upon the wife devolved the whole charges of the 
support of the family and the education of the children. For one-half of a 
reasonable estimation of these charges, therefore, the plaintiff was debtor of the 
community at the time of its dissolution. 

Pothier, Traité de la Communauté, No. 582, says: “Aprés la dissolution de 
ja communauté on doit liquider les creances que chacun des conjoints a contre la 
communaute, et les dettes, dont chacun des conjoints est débiteur envers la com- 
munauté. Cette liquidation est niécessaire, en cas d’acceptation de la com- 
munauté par la femme ou ses héritiers, afin que chacun des conjoints puisse, 
au partage qui se fera des biens de la communauté la reprise de la somme dont 
il se sera trouve créancier de la communauté, déduction faite de ce qui lui est 
da par la communauté; et que, dans le cas od Yun ou Vautre des conjoints se 
serait trouve débiteur de quelque somme envres la communauté, déduction faite 
de ce qui lui est dd par la communaute, cette somme dont il s’est trouvé redeva- 
ble envers la communauté, lui soit, au partage, precomptée sur sa part.” 

And further, (No. 607): “On peut aussi établir, pour principe général, que 
chacun des conjoints est, lors de la dissolution de la communauté, créancier de 
tout ce dont il a enrichi la communauté a ses dépens, pendant qu’elle a dure.” 

Applying these principles to the case at bar, we find that, as already observed, 
the plaintiff was in possession of a good trade, the earnings of which belonged 
to the community; and secondly, that he had a capital ef two thousand dollars, 
“biens propres,” invested in mortgage security of the best kind in the parish of 
St. Charles. The rate of conventional interest allowed by law at that time was 
ten per cent., and it is notorious that this was the rate universally paid upon 
such investments. As no account has been rendered by plaintiff, the legal pre- 
simption is that such was the revenue received by him from his separate capital. 
But the fruits of all estates of which the husband has the administration belong 
tothe community. C. (92371. “Les fruits des héritages et autres biens pro- 
pres de chacun des conjoints, qui sont percus, nés, et échus durant la commu- 
nauté, sout la troisicme espéce de choses qui composent la communauté légale.” 
Pothier, Tr. de la Comm., No. 204: 

Tt follows that the defendant has, in the words of Pothier, enriched the com- 
munity at her expense, during six years of its duration, from 1881 to 1887, to 
the extent of the expenses defrayed by her, and which should have been de- 
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frayed out of the plaintiff’s earnings as a mechanic, and the income of his 
Wire. rate estate. Or rather, to bring these legal propositions into an ap pred ook 
form, the wages of a journeyman carpenter in New Orleans have always b * 
two dollars and a half a day. Giving three hundred as the number of working 








days in the year, plaintiff earned at his trade seven hundred and fifty de Fo 
annum. Add two hundred for the interest of his separate estate investe b plaio' 
mortgage notes, and we have nine hundred and fifty dollars per annum of an _ 
munity property received by plaintiff, out of which (upon the footing of the ait 
mony allowed by the court subsequently, pending the suit for separation, withoy 
objection from plaintiff.) there would have been twenty-five dollars a month ey. 
peaded had plaintiff fulfilled his legal obligations towards his family. Thiy 
would make, for the six years of abandonment before suit instituted, a total of ere 
eighteen hundred dollars, to which extent the community has been enriched at ' of 
the expense of the defendant; which is a legitimate claim against the plain, on 
tiff, and should be added to the allowances made by the District Court in settle. 00 
ment of the community. 4 
And this is not in the least inconsistent with the principle of the oplaisalll whi 
the majority of the court, as developed in the following passage of that opinion. oe 
“ The defendant’s claim for expenditures prior to the dissolution of the comma- 
nity appears to us to be clearly inadmissible. It is neither alleged nor ] 
that those expenditures were defrayed by the defendant with her separate or A 
paraphernal funds. C. C. 2371.” tuto 
The doctrine here enunciated is, that defendant was bound to give her labor v 
and her income to the support of herself and family during the existence of eon 
the community, because that labor and that income belonged to the community had 
by the terms of Article 2371 of the Code. But it is not said, nor do I thinkit beir 
was intended to be said, that while the whole common property at the disposi. ing 
tion of the wife, was liable for the common charges, the labor and income of the The 
husband, which were also common property, could be lawfully released from Jar 
contribution to the common chaiges. suit 
I agree with Mr. Justice Voorhies, that the form in which the defendant hay met 
stated her claim for the period of time during which the community existed, is 185 
objectionable. But the error is entirely one of form. The fact is proved that tat 
the community, that is to say, the portion of it in the hands of the husband, has tut 
been enriched by the wife at her expense, pending the existence of the comma- ( 
nity, and the only means afforded by the evidence of establishing a just balance, ad 
is that adopted by me above, to wit: charging the busband with a contribution W 
equal to the alimony which was allowed by the judgment of separation, and the 
which contribution has been shown to have been reasonable, being less than one Ju 
third of his income by the calculation made above. as 
In the settlement of this community, all the legal and equitable presumptions gr: 
are against plaintiff. The tie which bound these parties having beea many years | 
severed by a dereliction of natural and legal obligations on the part of plaintiff tut 
. for which he has offered no apology nor extenuation, he presents himself at this the 
late day, and holds the defendant to the strictest accounfibility, while he has with the 
held all information of his own gains during the period of his desertion of his wile se 
and infant family. We are thus putin possession of the fact, that in the six year wi 
which elapsed between his marriage and his desertion of his family, the plaintiff, on 
although he had a family to support, was enabled to buy two elaves, for whom th 
he paid six hundred and fifty dollars cash. But in the six years which elapeed ne 
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‘teen his desertion of his family ‘and the institution of the suit by his wife for 


separation, although he had no family to support—at least, no legitimate family— 
it does not appear that he purchased any property whatever. 
For these reasons, | am of opinion that there should be judgment against 
tiff and in favor of defendant, aud that defendant should be recognized as 
owner of the slaves Anais and her children. 


ees 


J. M. Exam, Under Tutor, v. Mrs. Notan. 


The defendant, a tutrix, made a declaration of her intention to change her domicil from the parish 
of West Baton Rouge to New Orleans. The declaration was filed and recorded, and a copy served 
on the under tutor, who, in answer, set up various grounds on which he prayed that the tutrix be 
decreed to be unworthy to retain the tutorship; that the order confirming her as natural tutrix 
be rescinded, and that if deemed worthy, she be appointed dative tutrix, on giving security, &c., 
ac. Held : that these issues presented to a simple declaration of intention for a change of domicil, 
which the party had a clear right to make, are utterly inadmissible, and has no parallel in the 


jurisprudence of this State. 
©. 0. 48, 827, 341, 850, 851. 

PPEAL from the District Court of West Baton Rouge, Robertson, J. 

M. & H. H. Taylor and Graves, for Mrs. Nolan, appellant. Elam, under 
tutor, pro se. 

Voorutes, J. The defendant, Louisa Jane Russell, widow of John M. Taylor, 
eontracted a second marriage with John Nolan, in the month of April, 1852. She 
had by her former marriage two children, Emma L. and Mary F. Taylor, both 
being still minors. On the 31st of August, 1852, John Nolan died testate, leay- 
ing nearly the whole of his large estate to his wife Louisa and her two children. 
The heirs of the testator brought suit to annul his will on various grounds. 
James M. Elam was appointed tutor ad litem to represent the minors. That 
suit terminated in a compromise between the parties, authorized by a family 
meeting as to the minors, which was homologated on the 24th of December, 
1858. On the 10th of December, 1853, the widow was confirmed as natural 
tatrix of her minor children, and James M. Elam was appointed their under 
tutor. 

On the 22d of January, 1854, the Widow Nolan presented to the Judge a quo 
a declaration in writing of her intention to change her domicil from the parish of 
West Baton Rouge to the parish and city of New Orleans, praying therein that 
the Judge should order the same to be filed and recorded according to law. The 
Judge ordered the declaration to be filed, and a copy served on James M. Elam, 
as under tutor of the minors, to show cause why the application should not be 
granted. 

The under tutor filed an answer, in which he recognized the right of the 
tutrix to remove from the State with her children and their funds, but averred 
that her children had no guarantee in the faithfulness of her administration of 
their estate resulting from the mere presumption of natural affection. After 
setting forth in his answer the grounds urged in the suit for the nullity of the 
will, and the proceedings which led to the compremise, the under tutor avers that 
on the trial of his opposition to its homologation, the tutrix offered in evidence 
the petition in the suit of nullity, and opposed the introduction of evidence to 
negative the charges therein set forth against her. That if the interest of the 
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minors required that such serious charges against her ‘should remain 
dicted, then she was unworthy of the trust as their tutrix, and should } 
moved therefrom. But in case a different opinion should prevail, then 
that her appointment as natural tutrix is illegal and void; that if ret 
tutrix, it should be only as dative, on giving security for the faithfal ad 
tion of the funds to be received for the minors under the compromise, i 
as there is reason to believe that she intends to withdraw from the jurisdigl 
of the District Court of West Baton Rouge; that her right, which had’ bs 
forfeited, to be retained as natural tutrix, depended on a family meeting, whi 
had not been obtained. He concludes by praying that she be decreed to be 
worthy to retain the tutorship; that the order confirming her as natural { i 
be rescinded, and that, if deemed worthy, she be appointed as dative tutrix, s. 
giving security. He also prays that Henry W. Allen, William Nolan and J 7 
T. Nolan be enjoined frum paying her the amount of their indebtedness to the 
minors under the compromise. 

The injunction was granted as prayed for, and the parties ordered to 
the amount thus stated in the Branch of the Louisiana State Bank at Baton 
Rouge, subject to the order of the court. ; 

The widow pleaded her domicil in abatement, and also moved for the dissol. 
tion of the injunction, with damages. Both of which having been overruled, she 
filed an answer to the under tutor’s demand, in which she denies that she ever took 
a rule on him to change ker domicil, as such a proceeding is unknown to the 
She avers that she has been legally confirmed as natural tutrix, and that the 
judgment homologating the proceedings relative to the compromise has now 
force and effect of res judicata ; and that in consequence of the illegal proceed. 
ings of the under tutor in this ease, she has been prevented from receiving the 
funds of her wards for investment and for their support, &c. She, therefore 








) 





prays for the dissolution of the injunction, &c. 

The tutrix is appellant from a judgment ordering her to make an investues 
of the funds of the minors, and rejecting her application to change her domieil, i. 

This case has, we believe, no parallel in our jurisprudence. A simple deelan- 
tion of intention for a change of domicil, which the party had a clear rightt 
make, and against her will, has been converted into a suit involving a numberd 
issues which appear to us to be utterly inadmissible. “A change of domicilis 
produced by the act of residing in another parish, combined with the intention 
of making one’s principal establishment there.” C.C. 43. “This intentionis 
proved by an express declaration of it before the Judge of the parishes, from 
which and to which he shall intend to remove. This declaration is madei 
writing, is signed by the party making it, and registered by the Judge.” C.C. 





44, Under provisions so clear and unambiguous, it is diflieult to perceive how 
proceedings, such as are presented in this case, could possibly have been it 
conned on the appellant’s declaration, made merely for the purpose of proving 
her intention to change her domicil, the effect of which could in no manner Whit 
ever have impaired the rights of the minors. 4 
But admitting, for argument sake, that this anomalous mode of proceed 
may be justified, has the under tutor presented such a case as warrants the judg 
ment rendered against the appellant?) We think not. It is made the duty of 
the tutor, wkether by nature, by will, by the effect of the !aw, or by the apy | 
ment of the Judge, to administer the estate of his ward as a prudent admint 
trator would do, otherwise to be responsible for damages. C. C. 827. sl 
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z rales by which he is to be govered are to be found in section x, title viii of the 
» Gyvil Code. We are not aware of any provision of Jaw which authorizes the 
ge'to order the tutor to make an investment of the minor's funds, under 
gach & state of facts as is presented in this case, or to enjoin the payment of 
guch funds to the tutor. The tutor, it is true, is bound to make an investment 
of the revenues exceeding the expenses of the minor, whenever such revenues 
greed $500. But the only penalty which he incurs for the inexeeution of the 
obligation thus imposed upon him, is fixed by the law, i. e the payment of legal 
jnterest on such excess. ©. C. 341; Session Acts of 1825, p. 198,§1. His 
to make such investment does not, in our opinion, involve the for- 
feiture of his right of administration on his ward’s estate. The tutor is bound 
to give an account of his administration only at the expiration of his tutorship. 
We do not think the Judge has any authority, except in certain cases provided 
by law, to order an account to be rendered by the tutor previous to the expira- 
tion of the tutorship. C. C. 350; 8 N. S. 665; 10 L. R. 319. - 

It is urged by the under tutor that the rights of the minors are in danger, as 
he has reasons to apprehend that it is the intention of the appellant to remove 
from the State. The remedy in such cases is expressly provided for under Art. 
951 of the Civil Code. 

The appellant has strenuously pressed upon our consideration her claim for 
damages on the dissolution of the injunction. We do not think that her claim 

falls within the operation of the statutes of 1831 and 1838. Whether her claim 

for damages, resulting from the harsh proceedings against her in this case be 
well founded or not, is a question which will have to be determined in a direct 
action. 

It is, therefore, ordered and decreed, that the judgment of the court below be 
avoided and reversed, that the injunction in this case be dissolved, reserving the 
appellant’s right to claim damages in a direct action, the appellee to pay the costs 
in both courts, without prejudice to his rights for the reimbursement of the same 
against the estate of the minors if entitled thereto. 


JEANETTE Mock v. KENNeEpy et als. 


_ ABtate Court may enjoin the United States Marshall from seizing the property of one person under 
an execution against another. 
A married womon on proof of the insolvent condition of her husband, and on proof also that she has 
skill and industry to earn a separate livelihood, has a right to a separation of property, whether 
at the time of marriage she had or had not property. 


08 from the Fifth District Court of New Orleans, Augusiin, J. 
G. & C. E. Schmidt, for plaintiff. A. G. Semmes, for defendant and ap- 
pellant. 

Lra, J. In this case the plaintiff has proved that the judgment, deereeing a 
separation of property between her husband and herself, was based upon suffi- 
cient considerations in law and fact. It is shown that, at the date of her mar- 
riage with Rose, she had a separate industry and a considerable amount of 
property ; that after the marriage Rose took possession of her effects, and that 
he afterwards became insolvent, and was sued by several of his creditors. These 
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KEXNEDY. 


SUPREME COURT OF LOUISIANA, 


facts, which have been established by evidence taken contradictorily 
fendants, justified the application for a separation of property and 
maintaining it. We think, moreover, that the evidence fully establ 
plaintiff’s right of property in the goods seized. 

The stock of merchandise appears to have been purchased origi 
funds borrowed upon her credit and lent to her individually. The , 
not only carried on in her name but was managed by her, and supported by 
personal credit, and at her individual resposibility. The evidence in supp 
these facts was satisfactory to the District Judge, and we are unable to my } 
his conclusions were ‘ri oneous. ba 

This view of the case brings us to the consideration of the exception 
the jurisdiction of the court, on the ground that a State Court has no it ty 
enjoin the execution of a writ emanating from a Federal tribunal. Theg 
presented is one of tit!e, which is wholly independent of the proceedings in the 
Federal court. Every court, whether State or Federal, has, as a general ¢ 
an exclusive control over the enforcement of its own process, except 80 far as 
it is subject to the. revision of an appellate tribunal. This court cannot inguin 
into the validity of the judgment upon which the execution issued, or the 
of the execution itself. But the plaintiff, without inviting any inquiry into 
validity of these proceedings, to which she is not a party,invokes the pro 
the court against an illegal seizure of her property, made by the officer 
with the enforcement of the writ of execution against a third person, 
tenders an issue of title which has no connection whatever with the pi 
had in the Federal tribunal. This question, we think, the State tribunal 
lawfully examine and determine, as it involves no conflict of jurisdiction. Pe 
writ, emanating from the Federal court, commands the Marshall to seize pro. 
perty belonging to the defendant in execution. The decree, perpetuating the 
injunction, commands the Marshall to abstain from the commission of a trespass, 
by the seizure of property which does not belong to the defendant in executies, 

The legal doctrine governing such a case, is concisely expressed in 1st Kents 
Commentaries, page 411. “If the officer of the United States who seizes, orth 
court which awards the process to seize, has jurisdiction of the subject \ 
then the inquiring into the validity of the seizure belongs exclusively to 
Federal courts; but,if there be no jurisdiction in the instance in which it is. 
asserted, as if a Marshall of the United States under an execution in favordl 
the United States against A, should seize the person or property of B, then the 
State courts have jurisdiction to protect the person and the property so ilegaly 
invaded.” 

For a further illustration of this subject, see Slocom v. Mayberry, 2d Wheaton 
page 1; Bruen v. Ogden, 6th Halsted, 370; Robb v. Wagner, 5th Annual, nt 
also Dunn & Wife v. Vuil, 7th Martin, p. 436. 

We find the evidence too vague and unsatisfactory to constitute a proper! 


“me 


sufficient basis for a decree awarding damages, the plaintiff’s right to recover 


damages should, however, be reserved. 
It is ordered that the judgment appealed from be amended so as to read a 
follows: It is ordered that the injunction herein sued out be maintained and 
perpetual; that upon the plaintiff’s claim for damages there be judgment, 
ease of non suit. It is further ordered that the costs of suit in the D 
Court, together with the costs of this appeal, be paid by the defendants ands 
pellants. 
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Pit Same Case on a RE-HEARING. 
a 74 J. In this case the only question is, whether the judgment for a sep.ration of 
property obtained by the plaintiff against her husband is valid or not. It is to be 
, that the wife is not seeking to enforce any moneyed claim up »n her 
iusband’s property adversely to his creditors ; if this were the case, it would be 
ineumbent upon her to establish affirmatively the validity of such claim. But 
the question presented is one of title. Does the property seized in execution 
belong to the plaintiff, as her separate property, or not? If the judgment of 
separation is valid, it is her property, for it has been acquired by her in her own 
name and upon her personal credit, since the date of the judgment. Every one 
of the witnesses who knew the plaintiff prior to her marriage with Rose, testifies 
to the fact that she had a separate industry. She kept a clothing store. Now, 
it matters not whether her husband took possession of this store or not, it is 
equally immaterial whether she had or had not property at the time of her mar- 
riage, so far as this liquidation is concerned, as she is not seeking to enforce a 
paraphernal claim ; it is sufficient for a married woman to prove that she had the 
skill and industry to earn a separate livelihood, which she had exercised, whether 
as. a seamstress, teacher, milliner, or, (as in the case at bar,) a shopkeeper, is not 
material : she is entitled, under the humane spirit of our jurisprudence, upon proof 
of this fact accompanied by proof of the insolvent condition of her husband’s af- 
fairs, to call upon the court, by a judgment of separation, to protect the fruits and 
earnings of her separate industry from being squandered by her husband, or 
seized by his creditors See Davock v. Darcy, 2 Rob., page 343. 
Re-hearing refused. 
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Levin K. Person v. C. M. Rurnerrorp. 
Facte—under which, acts of agent were held to bind principal. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Clark & Bayne, for plaintiff and appellant. Olcott & Smith, for defen- 
dant. ; 
Sporrorp, J. We would not disturb the judgment of non-suit in this case, 
if we could view the conduct of the defendant’s agents in the same light in : 
which it appears to have been considered by the District Judge. 
On the evidence as it stands, we think the defendant ought to be bound by 
the act of his agents, whom he left in charge of his slave-mart in New Or- 
and who, on an order given by the plaintiff's factors in favor ofeRutherford 
himself, took the slave in question from the steamboat and again put her on 
the market for sale. 
At any rate, when the plaintiff had thus given notice that he returned the 
slave on account of a redhibitory vice, and when the defendant's agents -had 
received her and offered her for sale to others, if the sale was really cancelled, 
r it was the manifest duty of the defendant to have notified the plaintiff’s 
E agents, residing in New Orleans, of her serious illness, to have given her all re- 
quisite medical attention and as it could so readily have been procured to have 
had a post mortem examination. | 
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SUPREME COURT OF LOUISIANA, 


The conduct of the defendant’s agents in these particulars hag shi a 
burden of proof from the plaintiff’s shoulders to his own ; and, in spite gf 
obscurity of the evidence as to the malady, we think, under the pecy 
of facets, that the plaintiff should recover. 

The girl was sold at $750, and the plaintiff’s expenses were $25, - 

It is therefore ordered and decreed that the judgment of the District Qguu 
be reversed, and that the plaintiff recover of the defendant the sum of gem 
hundred and seventy-five dollars with legal interest from judicial demand, 
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Cuartes Ciapp cv. Henry SerBRecuHr. 


A surety en a bond given for the release of property sequestered by the vendor to satisfy his ‘ 
lege is liable to the vendor, notwithstanding the preperty was seized and sold to satisfya judgment 
rendered to inferce the lessor’s privilege for rent of premises in which the property had beer 
stored, and which existed on the property at the time the sequestration was sued out. The 
gation of the bond was “ faithfully to present the property to answer the judgment in the case; , 
it was no compliance with the condition of the bond to present the property to satisfy ate 
tion of a third party. 

It is a complete answer to a suit upon a bond for the release of the sequestration to show that : 
plaintiff ’s right upon the property has been overridden and extinguished by a superior 
existing at the time and prior to the sequestration.—SporrogpD, J., and Lea, J., dissenting. “4 


PPEAL from the Third District Court of New Orleans, Zea, J. 
4 Rawle, for plaintiff and appellant. Roselius & Ducros, for defendant, _ 

Merrick, C.J. The plaintiff, a creditor of Lefort with the vendor's privilege 
upon certain furniture, obtained a writ of sequestration on the 28th day of 
June, A.D. 1850. The furniture was in a certain store filled with confectionary 
etc., belonging to Lefort on which one Blondeaw had the ‘lessor’s privilege for 
rent; seven hundred and fifty dollars of which (for five months) were then 
due. y é 
The defendant Seibrecht in order to enable Lefort to continue his busines 
signed his bond and thus released the property from plaintiff’s seizure. 

Blondeau had in April previous instituted his action for three months rent 
but no seizure was made, nor judgment by default taken. 

Feeling perfectly secure on account of the property in the store subject t 
his reat, Blondeau suffered it to run on until it had accumulated to the sum df 
$1,800, when, in January, 1851, he instituted his second action, wherein, after 
judgment heeeized the remaining of stock of goods in trade and the furniture 
sold by Clapp to Lefort not paid for, which had been previously sequestered 
Clapp obtained judgment against Lefort after answer filed on the 18th February, 


= 


eosts in both courts. be 





1851, decreeing him his privilege on the sequestered property. Blondeau tod 
final judgment dy default in both actions on the 7th of February, 1851, and 
sold the property seized in his second suit, it being insufficient to pay te” 


amount due him. Of course, when Clapp’s execution issued there was 00 


furniture to seize and the fi. fa. was returned nulla bona. of 2 


This suit is brought against Seibrecht, the surety on the sequestration 
to compel him to pay the amount of the judgment obtained by the p 


against Lefort. 


2 













































NEW ORLEANS, JUNE, 1856. 






B “eibrecht in our opinion is responsible, unless he shows that the principal in = 
"he obligation complied with it, or was prevented by overpowering force or a —- Sutnnsiour. 
fortuitous event. The latter is not pretended. 
+ [et us examine how far there has been a compliance. There has not been a 
literal compliance, because the obligation of the bond was faithfully to present 
the property to answer the judgment in this case. Baker v. Morrison, 4 
Ann. 878. 
Itwas no campliance therefore with the condition of the bond to present the 
rty to satisfy the execution of some third party. 
But it is said there was a substantial compliance, because the property was 
; subject to the lessor’s privilege at the time the sequestration was issued and 
j was seized by the Sheriff on account of rent. But at the time of the sequestra- 
: tion the “shelves were full” and there was doubtless enough to have paid 4 
vendor and lessor both: for seven months after, and after the establishment 
7 had been in the hands of managers, creditors of Lefort, of whom Seibrecht was 
one for three or four months, these managers endeavoring to make their money 
out of the concern, the effects remaining were sold at Sheriff’s sale for $994. 
There is nothing therefore in this record which shows that there was any 
inducement on the part of the lessor to interfere with plaintiff’s seizure, based 
as it was upon the strong equity of the vendor, and if he had interfered, it does 
not sppear but there was property sufficient to have paid both privileges. 
If the lessor had suffered the property to remain under seizure fifteen days 
it would have been freed from the lessor’s privilege. If Seibrecht or some one 
else had not gone security for Lefort in ten days the plaintiff would have been 
at liberty to have given his bond for the property. The effect of defendant’s 
bond therefore was to prevent the vendor from securing the lessor’s lien, and to 
place the property in a situation where the extent of the privilege upon it was 
increased by the account both of Zefort and himself: 1st. By the sale of the 
other property subject also to the privilege, and 2nd. By seven or eight 
months rent in addition. 
Now what is the difference, so far as the vendor of movables is concerned, 
(who is endeavoring to inforce his privilege,) whether the defendant who has 
bonded the property breaks and destroys it or places it where a lessor’s _privi- 
lege attaches to it and the proprerty is sold to pay the same? ‘The one is no 
more destructive to his rights than the other. If either of these acts prevent 
the original debtor from presenting the property to the Sheriff, under the 
execution, the surety is as much responsible in our opinion in the one case as 
the other. 
So in the case before us the debtor was finally unable either literally or in 
substance to comply with his bond. But his inability had been occasioned by” 
his own acts and those of his surety and his surety ought to answer for him. 
We think the party to whom property is delivered on his bond under a 
sequestration, is bound not only for his malfeasance but also for his non- 
feasance. 
If the building takes fire or leaks he is bound to remove the goods. If 
taxes have become due ht is bound to pay them and suffer the goods to be 
sold. 
In like manner we think it is an act of nonfeasance, for which he and his 
surety is responsible, if he suffers rent to accumulate or does not pay that 
67 
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SUPREME COURT OF LOUISIANA, 








which is already due. He might as well, with reference to the 
the property to burn or be destroyed by exposure to the rain ag 
sorbed by legal claims and rent. 
The obligator is not released from his obligation, from his want 
ability or means to perform it. ©. C. 2028. Had he or his surety 











rent, the condition of the bond could readily have been complied with, Lt 
party cannot be released from one obligation because he has incurred aim by. th 
onerous one to some one else. “Th 

Again one of the common incidents of personal property is that itis rl If the 
missible by delivery and subject to privileges and seizure in the hands ofg § have! 
debtor: and one of the most obvious risks which the surety signing ie " The 
questration bonds runs is from acts of this kind. We think therefore it ig : necess 


questionable whether under any circumstances the court ought to listen tim be tak 
excuse arising from these most apparent risks of the bond. See Morgen, For 
Furst, 4 N.S., 122. But if it be admitted that such defences can be set up. _ Mr. 
by the surety, the burden of proof should be upon him to show that had the 
seizure continued the plaintiff would equally have lost his debt. So far as this 
action is concerned, as already observed non constat, that the lessor would hay 
interferred with the seizure, or if he had, that there was not property enough 
to pay both lessor and vendor. Moreover it is shown that in the interval the 
stock in the store was repeatedly sold out and replenished. i 
The equity of the case is also with the plaintiff: the defendant, a creditor 
of Lefort, was anxious to keep him in business in order to secure his own 
and for three or four months, during which this rent was accumulated, : 
and his co-managers were conducting the establishment for the benefit of them. 
selves and other creditors. Instead of paying the rent out of their own pockets, 
as they ought to have done, this act is made one of the grounds of the reles 
of Seibrecht from his bond to the plaintiff. To release Seibrecht under the 
circumstances, seems to us, not only in conflict with the letter but the spimt 
of Art. 280 of the Code of Practice, prescribing the condition of the bond) 
It is therefore ordered, adjudged and decreed by the court, that thej 
of the lower court be avoided and reversed and that the vied al 
Clapp do recover and have judgment against the defendant Henry a P 
for the sum of four hundred and seventy dollars and twenty-five cents, wit 
five per cent interest thereon from the 28th day of June, 1850, until paid) 
and that said defendant and appellee pay the costs of both courts. 
Sporrorp J., (dissenting.) The object of an attachment is to obtain age 
curity for the payment of a money demand ;. the object of a sequestration i#® 
preserve the property in dispute, in statu quo, pending the litigation. 3 
An attachment confers a right to be paid by preference out of the p ; 
in favor of the attaching creditor; a sequestration does not. e 
To release an attachment, the defendant must give bond “to satisfy saat | 
judgment as may be rendered;” C. P., 259; to release a sequestration, Gt” 
condition of the bond, prescribed by law and unalterable by the parties 7 
courts, is, not to send the property sequestered out of the jurisdiction, 
make an improper use of it, but faithfully to present the same, after judg 
in case there be a decree for its restoration. ©. P., 280. 7 
Quo ad the property sequestered—the plaintiff acquires no greater right t& 
he had before, by the process of sequestration. Duelere v. Orebassol, 
93. Bank of Alabama vy. Hozey, 2 R., 153. : 
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ae y, it must be a complete answer to a suit upon a bond for the re- 
Tonal the sequestration to show that the plaintiff’s right upon the property 

overridden and extinguished by a superior right existing at and prior 

tothe moment of sequestration. 

_ , I, therefore, concur in the view of this case presented with force and brevity 

1 bythe following opinion of the District Judge. 

Ry “The plaintiff’s sequestration was an invasion of landlord’s superior right. 
] Ifthe property had not been bonded, the sequestration would unquestionably 

Sf = have been thwarted by the vigilance of Mr. Blondeau. 

Mi The defendant’s inability to comply with the condition of his bond, was a 
‘T necessary result of an infirmity in the plaintiff’s title. The defendant cannot 
be taken to have guarantied against that.” 

my For these reasons. I think the judgment appealed from should be affirmed. 

Mr. Justice Lea is of this opinion. 





Boyxin & Lane v. Hotpen Wricnr. 


Aduly certified copy of an act under private signature, recorded in the office of conveyances, is 
admissible in evidence, in lieu of the original, when the latter is lost, and due diligence has been 
used in searching for it and publishing 'he loss. 

Where the affidavit of the subscribing witness, upon which the act under private signature was ad- 
mitted to record, stated that the affiant was present when the act was executed, and saw the par- 
ties sign the same, it was a substantial compliance with Art. 22500. C. It is the recording of the 
title in the proper office which is notice to third parties, and not the testimony upon which the 
instrument was admitted to record. 

The fee-dockets of Clerks of Nourt are official records authorized by Art. 776 of the Code ef Prac- 
tee, and copies from them, duly certified, are admissible in evidence. The fact of their serving as 
account-books for the fees of the Clerk, does not lessen resend authenticity as records of the pro- 
ndings had in suits. 


PPEAL from the District Court of Terrebonne, Cole, J. 
C. A. Johnson, for plaintiffs. J. C. & A. Beatty, for defendant and ap- 
pellant. 

Merrick, ©. J. Thisis a petitory action. There was the verdict of a jury 
and judgment of the court in favor of the plaintiffs, and defendant appealed. 

Both the plaintiffs and the defendant are claimants of portions of the same 
original grant, which was confirmed by government to Robert Martin, and by 
him sold to James Bowie. They both claim through mesne conveyances from 
James Bowie. The original title of the plaintiff is the oldest, but both his 
location and the title itself, originally and through its various links, is con- 
tested. 

In order to understand fully the merits of the objections, it is necessary to 
examine the situation of the land and the description of it, in the respective 
titles of the parties. . 

The upper line of the Robert Martin tract, 202 chains in length, crossed the 
Bayou Black (probably in order to adapt it to the large grant of land above,) 
inguch a manner as to form an acute angle on the one side, and an obtuse 
angle on the other, on a line drawn with the general course of the bayou 
through the Robert Martin tract. In 1826, two years before Bowie sold to 
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SUPREME COURT OF LOUISIANA, 


Tsaae Thomas, the original vendor of plaintiffs, he sold on the left 
bayou, out of the David Martin tract, to J. D. Smith, one the = 
described as follows: “to begin at a point where Bayou Duburge makes 
said Bayou Black, and runing up and down with equal distances from, 





















point of Bayou Duburge and fronting on Black, so that when the side Ther 
are run out as far as the land of said Bowie extends, the [tract] shall ¢ Jand ba 
one thousand acres ; provided these side [lines] shell be run at the usual ware that is, 
surveying those lands on said bayou.” 7 bayou. 

The first act of sale from Bowie to Isaac Thompson, was made through te | veyor, 
intervention of an agent acting under a power of attorney, and by ne fs Martin 
passed before the parish Judge of Terrebonne, bearing date the 28th daygt | But th 





January, 1828. a by frec 


The tract transferred is described as “ one thousand arpents of land — erred i 
in said parish, on Bayou Black, to be taken from the upper end of the tract, particu 
conceded by the Spanish government to Miguel Satarnino, and confirmed by J} natura 
the government of the United States in the name of Robert Martin. ***9*% for by 


The said concession and confirmation being for fifty arpents front on each For ex 
side of said Bayou Black with the ordinary depth of 40 arpents * * * * andity have b 
farther understood that the land herein conveyed to said Thomas is so tobe twelve 
‘laid off and set apart as to make his lower line parallel with the upper, af be nar 
have equal width on each side of the bayou.” a and in 
On the 30th day of January, 1828, the agent of James Bowie, by an acta quanti 
der private signature, recorded in the parish Judges’ office, March 6th, 199% §  confir 
after reciting the substance of the notarial act of 28th of January, 1828, and We 
the description of the land, proceed to declare: “ Now if the calls in the said place 
conveyance to said Thomas should interfere with lands previously sold toDy laid ol 
J. D. Smith, of Concordia, it is understood and agreed, that said Thoma § inwh 
thousand arpents shall be laid off adjoining said Smith's lower line, agreeably his pr 
to the principles established and laid down in said Thomas’ conve yance abow We 
referred to.” i 7 
James Bowie, on the 17th day of February, 1829, by notarial act, not records offere 
ee Swe ee tend lies, ratified the two acts of his agent — loss 0 
Thomas. of the 
The deed under which the defendant claims bears date April 25th, 1838) ginal, 
and appears to have been recorded the 29th of the same month. This ala made, 
was passed by an agent of James Bowie. The description of the land com IL 
veyed is, “a certain tract or parce! of land measuring three hundred superit witne 
cial arpents, situated in the parish of Terrebonne, on the north side of Bayot press 
Biack, at about five miles from the Bayou Terrebonne, bounded above by the Ibis 
dards of John Minor and James Dinsmore, below by other lands of said Jam | make 
Bowie, and back by a line running north sixty-four degrees and sixtes § ish J 
minutes east, and separating the same from vacant or Congress land.” oe ties. 
“Paking it for granted for the present, that the acts from Bowie to e Iti 
were formal, we will first consider the question as to the location of the tradi) J parti 
of land under their conveyances. The plaintiff contends that there was ndt | - 
coms 
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one thousand arpents in that part of the Robert Martin tract, lying abovethe 
tract conveyed to J. D. Smith (which last tract takes precedence of 
plaintiff and defendant). To this, defendant replies that there is no 
proof to show this fact, taking the Smith tract as claimed by the present 
pants; bat that the Smith tract, instead of being laid out at right angles 
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Black, should have been laid out, so that the side lines would be 
with the upper line of the Robert Martin tract; that this location 
ie sald have diminished the Smith tract nearly one-half of its front and left the 
& arpents for the plaintiff’s vendors above. 
_ There is testimony in the record which shows that the J D. Smith tract of 
~ Iand has been laid out as was usual and customary in that section of the State, 
that is, that it was laid out as nearly as practicable at right angles with the 
It is shown also by the same witness, who himself had been a sur- 
veyor, that there was not one thousand arpents in that part of the Robert 
Martin tract, lying above the Smith tract, to give the plaintiffs their quantity. 
Bat this witness had not meagured the land, and only spoke from observation 
by frequently passing and the maps before him. We cannot say that the jury 
ered in giving full weight to the testimony of the witness in both of these 
The survey at right angles with the bayou would be much more 
natural and better calculated to give value to the lands, than the one contended 
for by the defendant, which would divide the tract into inconvenient portions. 
For example, were plaintiffs land laid off, as the defendant contends it should 
have been, it would be eighty or one hundred arpents in length and ten or 
twelve in width. The Smith tract, instead of being in a regular shape, would 
be narrow, and terminate in an acute angle on the bayou, at its lower corner, 
and in a like angle at the upper corner on the back line. In regard to the 
quantity above the Smith tract, an inspection of the surveys would tend to 
confirm the statement of the witness. 

We see, therefore, no error in the conclusions of the jury, in regard to the 
place where plaintiffs’ land is found, nor in the manner in which it was to be 
laid off. What we have here said, applies with equal force as to the manner 
in which defendant insists that plaintiffs’ tract of land ought to be laid out, if 
his pretensions to have it set off to him below the Smith tract be admitted. 

We will now consider the objections raised to plaintiffs’ title. 

L Acopy of the act under private signature, certified by the recorder, was 
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offered in evidence. It is objected, that there was no proper evidence of the 
, loss of the original adduced. We think the search made and the publication 
8 of the loss in the newspapers, showed sufficient diligence to discover the ori- 
’ ginal, and that after the lapse of so many years, and the unavailing search 


made, secondary evidence was properly received. 

IL The act under private signature was proven by one of the subscribing 

Witnesses only, before the parish Judge. The witness testified that “ he was 
present when the said deed was executed, and saw the parties sign the same.” 
itis objected, that this affidavit does not authenticate the instrument, so as to 
make proof of it against the defendant, and that it did not authorize the par- 
ish Judge to record it, and therefore it can have no effect against third par- 

’ ties. 

It is the recording of the titles in the proper office which is notice to third 
parties, and not the testimony upon which the parish Judge or Recorder may 
have admitted the instrument to record. Hampton v. Morgan, 9 Ann. 547. 

In the instrument before us, we think the parish Judge had substantially 
complied with Art. 2250, C. C., when he admitted this instrument to registry. 

»A loss of the original act having been shown, we think that after a lapse of 
More than twenty-seven years from the execution of the act under private sig- 
ature and its registry, accompanied by constructive possession for the whole 
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SUPREME COURT OF LOUISIANA, 


Jsaae Thomas, the original vendor of plaintiffs, he sold on the left 
bayou, out of the David Martin tract, to J. D. Smith, one thou 
described as follows: “to begin at a point where Bayou Duburge makes 
said Bayou Black, and running up and down with equal distances from, 
point of Bayou Duburge and fronting on Black, so that when the side 
are run out as far as the land of said Bowie extends, the [tract] shall ¢ 
one thousand acres; provided these side [lines] shall be run at the usual 
surveying those lands on said bayou.” 

The first act of sale from Bowie to Isaac Thompson, was made through i 
intervention of an agent acting under a power of attorney, and by notarial gs 
passed before the parish Judge of Terrebonne, bearing date the sec egal 
January, 1828. ie 

The tract transferred is described as “ one thousand arpents of land situata 
in said parish, on Bayou Black, to be taken from the upper end of the trae 
conceded by the Spanish government to Miguel Satarnino, and confirmed by 
the government of the United States in the name of Robert Martin, ***#89 
The said concession and confirmation being for fifty arpents front on eagh 
side of said Bayou Black with the ordinary depth of 40 arpents * * * * and it 
further understood that the land herein conveyed to said Thomas is so tobe 
‘laid off and set apart as to make his lower line parallel with the upper, and 
have equal width on each side of the bayou.” sd 

On the 30th day of January, 1828, the agent of James Bowie, by an acta 
der private signature, recorded in the parish Judges’ office, March 6th, 1838) : 
after reciting the substance of the notarial act of 28th of January, 1828, ang 
the description of the land, proceed to declare: “ Now if the calls in the said’ 
conveyance to said Thomas should interfere with lands previously sold to Dy” 
J. D. Smith, of Concordia, it is understood and agreed, that said Thomay 
thousand arpents shall be laid off adjoining said Smith’s lower line, agreeably 
to the payne established and laid down in said Thomas’ conveyaneeaa 
referred to.” 

James Bowie, on the 17th day of February, 1829, by notarial act, not records 
ed in the parish where the land lies, ratified the two acts of his agent to = 
Thomas. 

The deed under which the defendant claims bears date April 25th, 1904) 
and appears to have been recorded the 29th of the same month. This lap 
was passed by an agent of James Bowie. The description of the land com 
veyed is, “a certain tract or parcel of land measuring three hundred superit 
cial arpents, situated in the parish of Terrebonne, on the north side of Bayow 
Biack, at about five miles from the Bayou Terrebonne, bounded above by the 
Jar.ds of John Minor and James Dinsmore, below by other lands of said Jama 
Bowie, and back by a line running north sixty-four degrees and sixtesi 
minutes east, and separating the same from vacant or Congress land.” a 

Taking it for granted for the present, that the acts from Bowie to 
were formal, we will first consider the question as to the location of thet 
of land under their conveyances. The plaintiff contends that there was 
one thousand arpents in that part of the Robert Martin tract, lying abe 
tract conveyed to J. D. Smith (which last tract takes precedence of 
plaintiff and defendant). To this, defendant replies that there is no sw 
proof to show this fact, taking the Smith tract as claimed by the present 
pants; but that the Smith tract, instead of being laid out at right angles 
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Black, should have been laid out, so that the side lines would be 
with the upper line of the Robert Martin fract; that this location 
have diminished the Smith tract nearly one-half of its front and left the 
4,000 arpents for the plaintiff’s vendors above. 

There is testimony in the record which shows that the J D. Smith tract of 
Jand has been laid out as was usual and customary in that section of the State, 
that is, that it was laid out as nearly as practicable at right angles with the 
bayou. It is shown also by the same witness, who himself had been a sur- 
veyor, that there was not one thousand arpents in that part of the Robert 
Martin tract, lying above the Smith tract, to give the plaintiffs their quantity. 
Bat this witness had not meagured the land, and only spoke from observation 
by frequently passing and the maps before him. We cannot say that the jury 
ered in giving full weight to the testimony of the witness in both of these 
particulars. The survey at right angles with the bayou would be much more 
natural and better calculated to give value to the lands, than the one contended 
for by the defendant, which would divide the tract into inconvenient portions. 
For example, were plaintiffs land laid off, as the defendant contends it should 
have been, it would be eighty or one hundred arpents in length and ten or 
twelve in width. The Smith tract, instead of being in a regular shape, would 
be narrow, and terminate in an acute angle on the bayou, at its lower corner, 
and in a like angle at the upper corner on the back line. In regard to the 
‘ quantity above the Smith tract, an inspection of the surveys would tend to 
confirm the statement of the witness. 

We see, therefore, no error in the conclusions of the jury, in regard to the 
. place where plaintiffs’ land is found, nor in the manner in which it was to be 
p 
‘ 
) 
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7 laid off. What we have here said, applies with equal force as to the manner 
in which defendant insists that plaintiffs’ tract of land ought to be laid out, if 
his pretensions to have it set off to him below the Smith tract be admitted. 

We will now consider the objections raised to plaintiffs’ title. 

I. Acopy of the act under private signature, certified by the recorder, was 
offered in evidence. It is objected, that there was no proper evidence of the 
ae loss of the original adduced. We think the search made and the publication 
of the loss in the newspapers, showed sufficient diligence to discover the ori- 
; ginal, and that after the lapse of so many years, and the unavailing search 
: made, secondary evidence was properly received. 

Il. The act under private signature was proven by one of the subscribing 
witnesses only, before the parish Judge. The witness testified that “he was 
present when the said deed was executed, and saw the parties sign the same.” 
It is objected, that this affidavit does not authenticate the instrument, so as to 
make proof of it against the defendant, and that it did not authorize the par- 
ish Judge to record it, and therefore it can have no effect against third par- 

’ ties. 

It is the recording of the titles in the proper office which is notice to third 
parties, and not the testimony upon which the parish Judge or Recorder may 
have admitted the instrument to record. Hampton v. Morgan, 9 Ann. 547. 

In the instrument before us, we think the parish Judge had substantially 
complied with Art. 2250, C. C., when he admitted this instrument to registry. 

» A loss of the original act having been shown, we think that after a lapse of 

more than twenty-seven years from the execution of the act under private sig- 

nature and its registry, accompanied by constructive possession for the whole 
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period, and actual possession for twenty years, of the large portion of ’ 










fee docket, cannot lessen its authenticity. 


wha? 


An order found on the minutes, recognizing Fowler as the purchaser, togeth@® 
with the proces verbal of the auctioneer, referring to an order of sale, dé 
act of sale from the syndic, with the testimony of the witnesses and othe 
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of land conveyed, and a ‘former possession of a part of the tract in ¢ Ps 
sy, that the instrument was admissible in evidence, and the Judge did 
in receiving it. a 

IV. It is objected, that the recognative act was not registered, and ghos i 
have been excluded from the jury. As sufficient notice was given togig ae 
world, by the registry of the original act of sale, and the act sous seing \ Jud 
no registry of the act of ratification was required. a 

V. It is further objected, that “the power of attorney from James Bowie ty 7 
8. Boilie, authorized him to sell, but did not authorize him to exchange lands ; 
or buy back a tract of land already sold, and givg in exchange for it another 
tract of land.” 

It will be observed, that the power of attorney to S. Bowie, was not simply 
to sell one thousand arpents to Jsaac Thomas, but to sell to any Person any The Ac 
part or all of his, James Bowie's, lands in the parish of Terrebonne. Now, gg na 
the authority under the power of attorney did not terminate with the notarg) pm 
act to Thomas, for he was to sell all the lands, and as it is apparent that thy The fol 
act did not convey to Thomas the one thousand arpents intended, the agent o 
and Thomas were authorized to remove the obstacle in the way of a perfectgale dis 
and to correct the description of the land, so as to carry out their originalip. had 
tentions. Until this was done, he had not made a complete sale, and his power _ len 
over the object had not terminated. - 

VI. The next objection which we notice is raised by a bill of exception Bat 
the introduction of testimony. few 

It appears that Thomas sold to W. Bogart. Bogart went into forced insgl te 
vency in the Commercial Court of New Orleans. Plaintiff alleges that Josh pris 
Fowler, through whom he claims, bought at the syndic’s sale. In supportef dele 
this averment, he proves that the original insolvent proceedings are lost, with i 
the exception of the schedules and the entries on the minutes of the courts va] 
most diligent search having been made to find the same. flue 

The plaintiff offered in evidence these portions of the record, and also cer. besa 
tified copies of other portions which had been used as evidence in other courlg, the | 
together with a certified copy of the fee docket, showing that such papers had s0u 
been filed and certain orders made in the insolvent proceedings. sibi 

The defendant objected to the introduction of parts of the record, and ] 
the introduction of a copy from the Clerk’s docket, wherein he had j A 
his fees, because it was not a book which was recognized by law. 

The plaintiff had established a basis by his proof for the introductiond 4 
secondary evidence. Of secondary ‘evidence, he was obliged to produce the m 
best in his power. The portions of the record extant, were the best evidence can 
of the kind, and their non-production would probably have been fatal to plaim® hav 
tiff’s case. The copy from the Clerk’s fee book was also admissible. The : bo 
of Practice, Art. 776, requires him to keep a book, in which he shall set dowm Gre 
in order the titles of all causes depending between the court, mentioning thé I 
date of the filing of the petitions and answers, and the names of counsel ¢ ' tor 
ployed by the parties. The fact, that this book is also commonly used ag oe = 
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of the record produced, furnished to the jury sufficient data from § Boram 
4o infer, that an order of sale had been regularly made, particularly as Wagar. 
fhe party now questioning the proceedings, does not pretend to claim under 






In conclusion, we remark that the whole matter has been submitted to a ju- 
and we discover no such error in the proceedings of the lower court as to 
am us to disturb the judgment there rendered. 


~ Judgment affirmed. 
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Srate v. Joun MELVIN. 


The Act of May 29, 1856, authorizing juries, in capital cases, to qualify their verdicts of guilty by 
‘ gdding “ without capital punishment,” did not change the pre-existing jurisprudence which 
held it to be good cause of challenge on the part of the State in such cases, that the juror had 
conscientious scruples about inflicting capital punishment. 

The following bill of exceptions was taken to the charge of the District Judge. “ Be it remembered 
that on the trial of this cause, the Judge, in his charge to the jury, and at the beginning and in 
the course of his said charge, stated to the jury that cases of murder were fearfully numerous in 
this city ; that a conviction on a charge of murder had ceased to be a cause of excitement, and 
had become a common affair of almost daily occurrence; that confinement in the State peniten- 

_tiary for life, was no adequate punishment for the crime of murder, and that juries had no right 
to qualify their verdict unless there were mitigating circumstances ; that convicts in the peniten- 
tiary seldom served out their term, when confined there for life; that a late Governor of this 
Btate had pardoned almost every body, and that convicts were always in the hope that after a 
few years they would appeal to a clement executive, and that none but capital punishment 
would put a stop to the practice now common of man and woman killing; that he, the Judge, on 
Slate visit to the penitentiary, had been told by parties sentenced by him, inmates of the State 
prison now, that they hoped in a short time to come out; to which charge the counsel for the 
defendant objected, &c.” By the Court: It is obvious that the charge as above detailed em- 
braced several matters of fact within the personal knowledge of the Judge, which would not have 
been adiaissable in evidence, had they been offered on the trial, which did not contribute in any 
way to the elucidation of the law applicable to the case, and which yet had a tendency to in- 
fluence the finding of the jury by motives extraneous to the cause before them. 

Under the statutes of this State, the Judge should carefully avoid giving the jury any indication of 
his own opinion touching the facts of the case, or the guilt, or innocence of the prisoner. 

The qualification of the verdict in capital cases should be left where the law has left it, to the 
sound discretion of the jury, upon the facts of the ease, guided by a sense of their solemn respon- 
sibility—which is to do their whole duty to the State as well as to the accused. 
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PPEAL from the First District Court of New Orleans, Robertson, J. 
Morse, Attorney General. 


Saucier, for appellant : 


It is contended that, when the prisoner has accepted a juror tendered to him 
by the State, and the juror is sworn, that juror becomes one of his judges and 
can not be taken from him.—He is one of a branch of the Court. The State 
having once waived the right to enquire into the qualifications of a juror, upon 
the voir-dire examination, before presenting him to the accused, waives with it 
ae which it might have urged to the juror. 2 Bay’s Rep. 155. 

on New Trials. State v. Kennedy, 8 Rob. Rep. 596. 

In the case of the State v. Cummings, 5 Annual Rep. 382, wherein the objec- 
tion was merely that the State had challenged a juror, after he had been ac- 
cepted by the accused, but before he was sworn, this court said : “It seems to 
Us most proper that the State should first exercise the right of challenge, for 
cause or peremptorily, and present the juror to the accused as a good and law- 
fuljuryman; that the accused should then exercise his rights, and that the 
Tsang not be allowed to challenge, after the juror has been accepted by 

ner. 
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But the rule for which counsel contends, namely, that the § 
allowed to challenge a juror after he has been sworn, is laid down 
books. “The King can not challenge a juror after he is sworn, unle 
for a cause arising after he is sworn.” ‘Trials per Pais, page 190. 10 
545-546. Hawkin’s Pl. of the Cr. v. 2, page 568. Graham on New Trial 
2, under the head, “ For irregularity in empannelling the jury” :—“[f g 
be formerly sworn, if he be challenged, he must shew cause presently. 
that cause must rise since he was sworn. 3 Thomas’ Coke, p, 524.7% 
indeed useless to cite further authority on this point: it is supported by, 
work that treats of the trial by jury.’ y 

The court claims the power, in order to “attain” and “ maintain jy 
to order jurors to stand aside, even after they have been sworn, and fora eg 
that existed before they were sworn. It is submitted that the court hall 
such power, and that the best way to “attain” and “maintain justice” 
follow the rules and forms of the law. J. 

But assuming that the objection to the two jurors, set aside in this oe 
not too late, the defendarit contends that it is not valid. ‘They were ordered _ 
stand aside, because they were opposed to capital punishment. Now, 
of death does not necessarily follow conviction on a charge of murder: 
other punishment is provided by law; namely, confinement at hard labor, 
the penitentiary, for life, when the jury return a qualified verdict, i. e, “ 
without capital punishment, ” which it is lawful for them to do i in all 
where the punishment donounced by law is death. (Acts Sf 1846, No. 189, 5 
118.) ‘The said jurors were then “ good for the State,” and should not hare 
been discharged from the consideration ot the case. 

As to the point embodied in bill of exceptions, marked B, that the J 
@ quo admitted, in evidence against the accused, the dying declarations of} 
deceased, when it appeared in evidence that she was not, at the time of 
ing, in a condition to realize the sense of impending dissolution, which is 
posed in law to supply the place of an oath, it is submitted to this court, an | 
citing Greénleaf on Ev. 156, 157, 158. 
Again, the Judge said to ‘the jury that they had no right to qualify ae 
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dict, unless there were mitigating circumstances in the case. ‘The law 
“That in all cases where the punishment denounced by law is death, it 

be lawful for the jury to qualify their verdict by adding thereto “ without 
capital punishment.” Acts of 1846, p. 118. The judge, in an addition tothe 
bill under consideration, says he did not say that the jury had no right to 
lify their verdict, unless there were mitigating circumstances in the can 
that he said “ it was not right to qualify their verdict, &c.” Counsel is” is con. 
fident that, on examining the record on this point, this court will take the facts 
to have been as stated in the body of the bill. 

Sporrorp, J. An unqualified verdict of guilty having been found against 
the prisoner, under an indictment for murder, he was sentenced to death, 

Having appealed to this court, he seeks to reverse the sentence and to pm 
cure a new trial, for various alleged errors in the proceedings below. 

We are of opinion that the Act of May 29, 1846, authorising juries, in 
pital cases, to qualify their verdicts, by adding ‘‘ without capital punishment,” 
has not changed the pre-existing jurisprudence which held it to be good caus 
of challenge on the part of the State, in such cases, that the juror had com 


scientious scruples about inflicting the punishment of death. Zhe State, 


Kennedy, 8 Rob. 594. If the Legislature intended to change the law in tis 


respect, such intention should appear by necessary implication from the 
itself. . 

The statute allows jurors, in a specified class of cases, to render a verdichif 
two forms; if they have conscientious scruples against either form, they ca 
not carry into effect the whole law, and therefore do not stand indifferent be 
tween the State and the accused. 





But, while we do not think the court erred in allowing their ve 
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cause, we find error, which may have prejudiced the prisoner, in th 
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¢he Judge's charge to the jury, which is embodied in the following bill of 
~ deeeptions : “Be it remembered that on the trial of this cause, the Judge, in 
- ‘charge to the jury, and at the beginning and in the coursé of his said 

barge, stated to the jury that cases of murder were fearfully numerous in this 
ity; that a conviction on a charge of murder had ceased to be a cause of 
excitement, and had become acommon affair of almost daily occurrence; that 
eonfinement in the.State Penitentiary for life, was no adequate punishment for 
the crime of murder, and that juries had no right to qualify thcir verdict un- 

there were mitigating circumstances; that convicts, in the penitentiary, 
seldom served out their term when confined there for life; that a late Go- 
yernor of this State had pardoned almost every body, and that convicts were 
always in the hope that, after a few years, they would appeal to a clement 
executive, and that none but capital punishment would put a stop to the prac- 
tice now common of man and woman killing; that he, the Judge, on a late 
gisit to the penitentiary had been told, by parties sentenced by him, inmates 
of the State Prison now, that they hoped in a short time to come out; to 
which charge the counsel for the defendant objected, &c.” 

It is obvious that the charge as above detailed, embraced several matters of 
fact within the personal knowledge of the Judge, which would not have been 
admissible in evidence, had they been offered on the trial, which did not con- 
tribute in any way to the elucidation of the law applicable to the case, and 
’ which yet had a tendency to influence the finding of the jury by motives 

extraneous to the cause before them. 

If there could be a doubt under the English common law, with regard to the 
propriety of such a charge in a criminal case, the legislative enactments of 
Louisiana would compel us, however reluctantly, to say that it was erroneous. 
The Act of April 30, 1853, (Sess. Acts, p. 249,) declares “that in his charge 
in criminal cases, the Judge must limit himself to giving the jury a knowledge 
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29, 1846, (Sess. Acts, p. 118,) had previously declared “that in all cases 
where the punishment denounced by law is death, it shall be lawful for the 
jury to qualify their verdict by adding thereto “ without capital. punishment,” 
and that whenever the jury shall return a verdict qualified as aforesaid, the 
person convicted shall only be sentenced to hard labor for life, in the State 
Penitentiary.” 

Under these statutes, the Judge should carefully avoid giving the jury any 
indication of his own opinion, touching the facts of the case, or the guilt or 
innocence of the prisoner. 

And the qualification of the verdict should be left where the law has left it, 
to the sound discrétion of the jury, upon the facts of the case, guided by a 
sense of their solemn responsibility, which is to do their whole duty to the 
State as well as to the accused. 

We are not insensible to the public evils, deprecated by the District Judge, 
and which naturally provoked the strong expressions contained in his charge. 

But we are sitting as Judges, to apply the laws as they are to a particular 
controversy, growing out of facts, not as legislators to originate and prescribe 
general rules for the future. If existing laws are found to work badly, the 
remedy is to be sought at the hands of the power which enacted them. 
Whilst they remain upon the statute-book, they must be obeyed by the courts 
without reference to their expediency. 
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of the law applicable to the cause submitted to them.” And the Act of May” 
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— It is, therefore, ordered that the judgment of the District Court, in ¢ 4 
MBLYIN. of the State v. John Melvin, be avoided and reversed, the verdict of the} 
set aside, and the said cause remanded for a new trial, according to law, — 





Mooney & Var v. Bric Honpurtino anp Owners. 


a ge 
Privilege for wages of crew is prescribed by sixty days. The rule is the same as to the furnishey oad 
of supplies. Such items ef both as fall within sixty days are allowed, rateably. ©. 0, 3205, _ 


PPEAL from the Second District Court of New Orleans, Morgan, J. 7 sie 
Miz, for plaintiff and appellant. G. & C. EZ. Schmidt, and Race & Fue 

ter, for defendant. : . 

Bucnanan, J. The plaintiffs seized the Brig Hondurino and have a privi. } a 

lege by their seizure which entitles them to be paid first, unless some othe 

creditor has a higher right by the nature of his claim: and such, are the 7 

for wages. But wages are only privileged for sixty days previous to seizure, a 


See case of Blanchin v. Fashion, 10th Ann. There is no privilege in = 
favor of the seamen, for their return passage to Omoa. After the wages, the ; 
privileges of the appellees Barrois, and Marshall & Coxe, for supplies, (ale The 


limited to sixty days,) are to be paid rateably with plaintiffs, according to Art 
3205 of the Civil Code. The claim of Marshall & Coxe is wholly within sixty dren, 1 
days, but that of Barrois is within that time only for about one-balf of its 
amount. r of 
It is therefore decreed, that the judgment of the District Court be amendef, os 





and that the proceeds of the Brig Hondurino be distributed according to the - 
annexed schedule, the appellees and appellants, paying each one-half the = 
costs of appeal. * 
Distribution of proceeds of Brig Hondurino: " 
1st. Costs of court and Sheriff’s fees...........-..-++- $ . re 
2d. Wages—Willlam Smith..............20eeees wees 70 00 b 
James Brown.........ccccccsseccccccces 30 00 2 
Femmes MeeMey...occccscccccccccccccess 30 00 thes 
cob cectccuceeecssseesesetes 30 00 Th 
BONE TUN... oc ccccccccsccvccessecs 30 00 my 
BOW CRIN. 2 vcecccsccccsceseoncs 80 00 
Reed Green.........+4- nchioatadeauedius 80 00 - 
Se MI, vi vccdcscces covecsesecsocece 92 38 for 
ET EEG cosa sddaesesncesoceees 238 29 i hus! 
BN DWE cccccsescovessscoccccoce 1927 27—$2257 94 1 Pen 
Sy sea 
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ApraHaM Levi v. A. G. Penny. 































(ertain slaves were seq tered and bonded by intervenors, on the written consent of plaintiff ’s 
gounsel that the slaves should be delivered to intervenors, “they having given bond for said ne- 
groes as co-administrators, the plaintiff being satisfied that the negroes would be forth-coming at 






the subsequent seizure of the same property. 


the terminatiow of the suit.” A second writ of sequestration was granted for the reasons sey 

forth in the first application and on motion it was dismissed.—Held : The second sequestration 

was properly dismissed—because, by the bond on file which the plaintiff approved, the pro- 
wa perty sequestered had been released, and no additional grounds had been shown to authorize 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
Muse & Hardee, and Mc Vea, for plaintiff and appellant. G. S. Sawyer, 
for defendant. 

Iga, J. (Merrick, C. J., recused himself.) In this case the defendant is 
sued upon certain promissory notes, secured by an act of mortgage, executed by 
himand bearing upon several slaves which have been seized under a writ of se- 
questration issued herein. The suit is brought against the defendant directly, 
in his own name, for a debt alleged to be due by him, which the plaintiff seeks 
toenforce upon property, as the petition sets forth, belonging personally to the 
defendant. 

The defendant, appearing in his capacity of natural tutor of his minor chil- 
dren, moved the court to set aside and dissolve the sequestration on the ground. 
Ist. That the reasons set forth in the petition are insufficient to create any rea- 
sonable apprehension that the defendant intended to remove the said property 
oat of the State; 2d. On the ground that the defendant did not intend to re- 
move the slaves out of the State and that said Zevi had no legal mortgage in 
said negroes, or that, if the same ever existed, :t has been cancelled and an- 
nulled by the sale of the negroes at Sheriff’s sale; 3d. That the negroes se- 
questered belong to the succession of 8S. A. Penny, the deceased wife of the 
defendant, and that they are held by the defendant in his capacity of natural 
tutor of her minor children and that the plaintiff should have proceeded by the 
hypothecary action. 

It is further urged on behalf of the defendant that five of said slaves were 
the separate paraphernal property of said S. A. Penny. 

The under tutor of the minor heirs of S. A. Penny, and one of the heirs of 
age (Mrs. Foster) also intervene and, joining in the motion to dissolve the writ, - 
urge the further ground that there is no legal bond to serve as a basis of the 
writ, the same not being signed by the plaintiff, nor by any one authorized 
forhim. At a subsequent period of the proceedings Ann L. Foster and her 
husband, appearing in the capacity of co-administrators of the estate of S. A. 
Penny, intervened, alleging title in the succession administered by them to the 
©) | sequestered slaves and claiming the same. They join in the motion to dissolve 
© | and adopt and reiterate the grounds set forth by the defendant and under tutor. 
) | Inthe mean time however, on a‘ motion to be allowed to bond the slaves, made by 
Mrs. Fostor and husband as co-administrators of the succession of Mrs. Penny, 
the plaintiff ’s counsel gave their written consent that the slaves sequestered at 
plaintiff’s suit should be delivered to Foster and wife, they “ having given bond 
for said negroes as co-administrators, the plaintiff being satisfied that the 
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negroes would be forth-coming at the termination of the suit.” 
bond nor a copy of it is on file, we must assume however, that it was » 
bond as the law requires on the release of sequestered property, the 
having admitted its existence and expressed himself satisfied therewith, 
upon this consent, the property was released by the Sheriff. 

But, subsequently thereto, the plaintiff filed another petition in 
alleges that for the reasons set-forth in his first petition he prays for an gh 
































writ.of sequestration, which was accordingly granted. It is unnece 
recapitulate all the grounds urged by the co-administrators and by the 
dant in support of the motion to set aside this second writ of sequestration — ; 

We concur with the District Judge that the written consent of the plainti’y 
counsel furnished a judicial recognition, (at least for all purposes affecting thy 
legal custody of the slaves,) of the capacity of co-administrators and of theiy 
rights as third persons in possession, who had been permitted to bond p; 
under sequestration after having furnished bond with satisfactory security gs 
provided by law. 

No new fact is set forth in the second petition showing any change in fhe 
condition of the parties which would justify a second resort to the consery. 
tory process of the law. It has been urged that the written consent was ng 
acted upon, that the property was not delivered to the co-administrators by the 
Sheriff, but to the defendant Penny. To meet this argument, it is sufficientip 
refer to the fact that the intervenors recobnize their liability on the bond and 
claim the property in virtue of their possession under it. It cannot be pre 
tended that they would not be liable upon the bond thus given and thus judi 
cially recognized. 

We think there was no sufficient ground for the issuance of the second writ 
Under the pleadings and judicial admissions on file the possession of Penny 
must be considered that of the intervenors. As respects the proceedings had 
upon the first writ we think no action on the part of this court is required, the 
second writ alone was set aside by the decree of the court. The first writyy 
we understand the decree is maintained inasmuch as the property is ordered t» 
be delivered up to the possession of the administrators of the succession of & 
A. Penny to be held “according to the terms of the written consent of the 
plaintiff, to be found on file in this suit, of date of the 1st May, 1855,” and 
the appellees have not asked for any amendment of the decree in ter 
favor. 

We think this fact should however be so embodied in the decree as tote 
lieve the parties from all uncertainty with reference to their respective rights, 

It is, therefore, ordered that the decree appealed from be amended so as 
read as follows : 

It is ordered that the alias writ of sequestration issued herein be set aside 
and that the property sequestered by the Sheriff be delivered into the posser 
sion of J. Foster and wife, co-administrators of the estate of Mrs. Sarah A 
Penny, deceased, to be held by them according to the terms of the written com 
sent of the plaintiff on file, dated 1st May, 1855, and that the plaintiff pay all - 
costs of proceedings incident to the said alias writ of sequestration, together 
with the costs of this appeal. 
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flere or Srersen Henpverson v. Rost & Montcomery, Executors. 





For former decisions as to the construction of the same will, see 12 Rob. 549; 5 An. 441; 7 A. 692. 
Tp this case the court determined to abide by every thing decided in the above recited cases, as 
having settled the law for the parties to this suit. 

‘At the death of the testator the slaves, which he directed by his will to be emancipated, acquired 
instanter the condition of statu liberi, and every child of a woman who had been his slave fol- 
Jowed the condition of its mother, and became free when she became free. Such child would be 
free at the time fixed for the emancipation of its mother, even had she died before that time. C. 
©. Art. 196. 

Under the terms of the testator’s will, and the above recited decisions of the Supreme Court, these 
datu liberi would become free at the expiration of the time designated by the testator without 
any formal manumission, but upon the express condition that, upon their refusal to go to Liberia 
at the time fixed for their emancipation, or upon their return after having gone thither, they should 
forfeit to the heirs of the testator the disposition of his will, and become slaves again. 













































PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Briggs, for plaintiff and appellant. P. Soulé, for defendant. 

Bycuanan, J. The willof Stephen Henderson has been the subject of several 
decisions of this court. See 12 Rob. 549; 5 An. 441; 7 An. 692. 

The only matter which is supposed to still require adjudication in relation to 
this testament is the validity and effect of its 6th, 7th and 8th articles. 

The whole will is copied in a note to page 458 of the 5th volume of the An- 
nual Reports, to which we refer for the details of the articles of the will in 
question, They treat of the management of the testator’s slaves after his death ; 
his intention being evident, that his slaves should be kept together, and worked 
according to a sort of socialist scheme of his own upon one of his plantations, 
which was to remain, in perpetuity, a part of his succession. In the theory of 
the will, this socialist community of blacks, thus established in the midst of our 
slave population, was divided into two classes: one of which was composed of 
all the testator’s slaves in existence at the time of his death, of certain other 
slaves in which he had an undivided half interest, (the other half being owned 
by Henry Doyal,) and of all children born of the testator’s slaves within five 
years after his death. 

The second class was composed of the children and descendants of the testa- 
tor’s slaves, to be born after the expiration of five years from the date of his 
death. 

As to the first of these two classes, the will provided for its gradual condi- 
| tional emancipation in the following manner: Five years after the testator’s 

death, ten slaves, five females and five males, were to be selected by lot, and 
furnished with a free passage to Liberia, and one hundred dollars in money, pro- 
vided they were willing to go to that country. At the end of ten years, twenty 
others were to be drawn and sent off in like manner. At the end of twenty-five 
years from the testator’s death, all the survivors of the slaves born before his 
death, and all their descendants born within five years after his death, being the 
whole of the first class remajning in the hands of his representatives, were to be ° 
sent off to Liberia, provided they would consent to go. 

As to the second class, they were to remain forever attached to the Destrehan 
plantation, or Dunblane, as a part of the socialist community of that projected 
industrial emporium. 


a 






















a We are spared, by the labors of our predecessors, the decision of 
Rost. 
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important questions in relation to the emancipation of Henderson’s slaves, 
would have offered great difficulty in their solution, and upon which, we ap 
to confess that, we doubt whether we should have come to the the same . 
sion as they have done had the points been of first impressions. But we hy 
determined to abide by everything that has been said by our predecessors 
this particular case, considering their decisions as having settled the law for 
parties. Thus, Judge Martin, as the organ of the court, in 12 Rob. 451, 
“The draft and transportation, as ordered by the testator, were legitimate objects 

of his last will and testament.” 

Under this dictum, we consider the legality of the dispositions of the will jg 
relation to the drawing of lots at the expiration of five and ten years, and the 
transportation to Liberia of the successful competitors, as no longer an open 
question. oa 

Again, in 5th Annual, 468, we read: “And it is further decreed, that the pro. 
vision in the said will contained, touching the liberation of the slaves attached te 
the Houmas plantation, if they should hereafter be decreed valid, can only oper. 
ate upon such portions of said slaves as may, on a proceeding in the nature of 
a judicial partition in kind, fall to the succession of Stephen Henderson, the tes. 
tator, and not upon the portion of said Doyal.” We take it to be here settled, 
that the projected emancipation of all the slaves in which the testator had an 
undivided half interest, is to be construed (upon the principle ut res magis valeat 
quam pereat) into an emancipation of those slaves only, which, upon a partition 
with the other co-proprietor, should enure, in full and undivided ownership to 
Henderson’s succession. 

Considering these points as settled, which, as already observed, would have 
Offered great difficulties to our minds had we felt ourself called upon to decide 
them, we now proceed to deal with the status of the slaves of Henderson under 
the very peculiar dispositions of his will. And at the threshhold we are met by 
the principle of law le mort saisit le vif. The moment the breath left Mr. Hen. 
derson’s body, he ceased to be owner of everything which it had been the labor 


of his life to accumulate, his slaves included. By last will, he could enfranchise © 


his slaves, either absolutely or sub modo, It was his pleasure to do so sub modo, 
At the moment of his death, therefore, the condition of his slaves were fixed. 
They were statu liberi—the females were statu libera. Every child born after 
the death of Henderson, of a woman who had been his slave, and who, conse 
quently, was an object of his testamentary dispositions, followed the condition 
of its mother. It became free when its mother became free. And by the ha- 
mane dispositions of our law, such child would become free at the time fixed for 
the enfranchisement of the mother, even if the mother should die before that 
time. C.C., Art. 196. 

We are next to examine what were the conditions annexed by Henderson to the 


enfranchisement of his slaves. By the terms of his will, as construed by us and_ 


by our predecessors, the statu liberi were all to be free at the expiration of twenty- 
five years from the testator’s death. But they were only to be free on condition 
of going to Liberia with their own consent. Let them refuse to go to Liberia, 
and they remain slaves. And it is to be remarked that the testator has declared 


his will to be, that they return to slavery, if ever they return back to this coum-— 
try. Upon this clause Judge Martin seems to have based his conclusion (12 Rob, |_| 
552,) that the provisions of the will render a formal manumission of these slaves 
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E “gunecessary. In fact, a formal emancipation of the slaves would, perhaps, have 
gendered their subsequent reduction to slavery, in case of their return from 
Liberia, impracticable, as the law stood at the date of the will. Whereas, the 
simple transportation of the slaves, with the express condition that they were 
not to return, while it would ensure to them the possession of their liberty in a 
country where slavery did not exist, would in no manner deprive the owner of 
the right of reclaiming their services, if they should violate the condition upon 


which alone he had consented to dispense with his legitimate claim to those 


services. 
It is, therefore, adjudged and decreed, that all the slaves of which the late 
y Stephen Henderson was the undivided proprietor at the time of his death, and all 
e those of whom he was co-proprietor, by undivided halves, with Henry Doyal, 


., and which, by partition in kind with said Doyal, have fallen or may fall, in an 
undivided ownership, to the succession of Henderson, shall be sent to Liberia by 


4 the executors of Henderson, at the expiration of twenty-five years from said 
y Henderson’s death, and at the costs of his estate, provided they consent to go. 
ts But if any of said slaves should refuse to go to Liberia, at the expiration of the 
term aforesaid, and upon the conditions in the will specified, then the slave so 


refusing shall be deemed as having forfeited all claim to this disposition of 
Stephen Henderson's will; and it is further decreed, that the transportation of 
any of said slaves to Liberia, as aforesaid, shall not bar the heirs of Stephen 
Henderson from claiming the said slaves as their property, in case he or she shall 
thereafter be found within the limits of the State of Louisiana. It is further 
decreed, that the costs in both courts be paid by the succession. 

C. Dufour applied for a re-hearing, which was refused. 
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Brown v. Union Bank. 


L,,a member of the firm of 8. P. & Co., pledged to B. 300 shares of Unien Bank stock. Pickeragili 
obtained judgement against 8. P. & Co., and seized and sold the stock. B. bought it by his agent. 
The agent refused to comply with the terms of adjudication, and gave his written consent to let the 
Sheriff resell. 8S. G. & Co. purchased it at the second sale; but, as the bank refused to 
transfer the stock, the Sheriff returned the writ, “nothing realized.” After the sale, B. filed 

5 his third opposition in the suit of Pickersgill v. 8. P. & Co., claiming the proceeds under his act 
of pledge. He obtained judgment, which was appealed and affirmed. 8. G.& Co. tendered the 
price of their bid to the Sheriff, and demanded the transfer. 

B. sued the bank for the dividends, and to have the stock transferred tohim. The bank called 8. G 
& Co, in warranty. 

Held: 1st. That the letter of B.’s agent consenting to the resale of the stock was a waiver by him 
of all objections to the sale, and the adjudication te 8. G. & Co. was legal. 

%. The stock being so adjudicated, could not be divested from 8. G. & Co. without a neglect or re- 
fasal to comply with the terms of the sale. The faet that they held the money in their hands while 
the opposition was pending, could not be construed into such refusal. It was not their fault that 
thebank refused to transfer the stock to them, and the Sheriff’s return of the writ did not 
affect their title; the mere act of adjudication invested the purchasers with title—and the writ 
having performed its office, its return was a matter of course. 
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PPEAL from the Third District Court, of New Orleans, Kennedy, J. 
L. Pierce and Benjamin & Micou, for plaintiffs and appellants. 2. H. 
Denis, for defendants. 
Merrick. ©. J. James Brown, the plaintiff, being a creditor (to a very large 


























































ev. 
Unrow Bank. © 


SUPREME COURT OF LOUISIANA, 


amount) of Peter Lapice, among other things, to secure himself took a 
three hundred shares of the stock of the Union Bank. Pickersgill & Co, 
obtained judgment against Sylvian Peyroux et al.; Lapice, being one of 
issued an execution on the same, and on the fifth day of March, 1850, se 
upon the stock as the property of Lapice. ‘ 

The bank stock on the 22d day of March, 1850, was adjudicated to Levi Pig 
Esq., per account of James Brown, for thirteen dollars per share, but, he refig _ 
to comply, it was, with the written consent of Levi Pierce: dated 27th day 
March, 1850, as attorney for James Brown, re-offered for sale. rhe 2 

On the 23d day of March, four days previous to Mr. Pierce's letter, a 
Brown filed his third opposition to the Sheriff sale, and claimed the Proce 
of sale under his act of pledge. 

Shortly after the filing of the third opposition, viz: on the sixth day of Apmil, 
1850, the stock “was adjudicated to James Sager, for account of the firm of Sager, 
Gardner & Co. at the price and sum of twelve dollars per share, making the 
sum of three thousand six hundred dollars.” 

To this part of the return, the Sheriff appends on the return of the writ go 
the 15th day of November, 1851, the following, which ‘‘ amount (the price) the 
purchaser never paid: Mr. Frey, the cashier of the Union Bank, having 
refused to permit me to transfer the said shares on the books of the bank to the 
purchaser, I therefore say nothing was realized by the adjudication made on 
the 6th day of April, 1851.” (1850). 

The opposition of James Brown, in the case of Pickersgill & Co. v. nila 
Peyroux & Co., was decided in June, 1851, and judgment signed on the 8th day 
of November of that year, maintaining his opposition and decree'ng that “the 
Sheriff pay over to the opponent the nett proceeds of the three hundred shang 
of the Union Bank stock sold under execution herein, after the payment of the 
costs.” 

Pickersgill & Co. appealed to the Supreme Court, and the judgment of the 
lower court was affirmed with costs. 

On the third day of July, 1852, James Sager, through the agency of a Notary 
Public, tendered the amount of his bid to the new Sheriff, and demanded tha 
he should make out a certificate of the adjudication in their favor, which the 
Sheriff declined to do, as he knew nothing personally of the affair. 

It appears that Gardner, Sager & Co. were the agents of Pickersgill & C 

On the 9th day of July, 1852, P. M. Lapice directed the Union Bank to pay 
to James Brown the dividends upon the stock, and to transfer the stock upon 
the bopks of the bank to him, as pledgee and purchaser of the stock, and atthe 
same time notifying the bank that the adjudication to Gardner, Sager & Co, on 
the 6th of April, 1851, (1850,) had become null by the abandonment of the pur 
chase and the return of the writ. 

The suit is against the bank to compel the payment of the dividends and the 
transfer of the stock. Gardner, Sager & Co. were cited by the bank in warranty, 
Judgment was rendered in their favor, and Brown has appealed. 
The court is of the opinion: 
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1st. That the letter of Levi Pierce, Esq., as the attorney of James Brown, te 


pledgee of the stock, wherein he expressly authorized the Sheriff to procee 
the re-sale of the stock under the execution, was a waiver of all objections to th 


sale, if any existed, and the adjudication of the stock to Gardner, Sager & Co. Wa 4 


legal. 





inves 
unde! 
matte 

Jui 


Meck 






































NEW ORLEANS, JUNE, 1856. 545 





Ww oa. That the stock. being so legally adjudicated to Gardner, Sager & Co., their eer 
~ Vierest could not be divested without a neglect or refusal to comply with the 10x #an«. 
ope sale on their part; that the holding the money in their own hands, they 

“being the agents of Pickersgill & Co., during the pendency of the opposition, 

without objection of any of the parties, cannot be construed into a refusal to 

comply with the sale; that the refusal of Frey, the cashier of the Union Bank, to 

transfer the stock on the books of the bank was not a fault attributable te 

Gardner, Sager & Co., and that the Sheriff’s return of the writ was without in- 

fluence on their rights, because the mere act of adjudication by the Sheriff had 

invested the purchasers with title; and the writ, to the extent of the seizure made 

under it, had performed its office by the sale, and its return afterwards was a 

matter of course. Perkins v. Dickson, 4 Rob., 418. 


Judgment affirmed. 
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Grorce D. Fiexps v. His Crepirors. 
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Articles 880 and 890 C. P. contemplate an amendment of the judgment in favor of the appellee, under 
an answer, only as against the appellant, and not as between one appellee and his co-appellees 
Ifeither of the appellees is dissatisfied with the judgment, he should appeal agaizist his co-appellee. 
Legal charges and wages of the captain and crew ofa vessel are superior in rank of privilege te 
the claim for repairs of the boat. C.C., Art. 8204, 
A contractor with the owner of a boat for its repairs, after repairing it, voluntarily delivered it te + 
the Syndic of the owner who since the contract had gone into insolvency. J/eld, that this was 
an abandonment of the contractor’s right to detain the boat until the debt due for repairs should 
be paid, and that he must look to his privilege alone. 
ne ©. 0. 8204, C. P. 833, S90. 
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PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
T. Gilmore, for appellants. Cox & Breauz, for the insolvent. Hennen, 
Ogden, Waples & Waples, Icy and Collins & Wooldridge, for opponents. 
Merrick, C.J. Shortly before the surrender of Geo. D. Field, he placed 
the steam towboat Fashion, then owned by himself, in the hands of Hyde & 
McKie to be repaired. While the boat was in their hands, he made a surren- 
der of his property to his creditors, the only asset surrendered being the steam- 
boat. 
Hyde was appointed Syndic, and the boat was sold for cash. His partner, 
McKie became the purchaser, the price of the boat ($2,000) being left in his 
hands by order of the Syndic. 
By the judgment upon the tableau of distribution but $614 99 were decreed 
to Hyde & McKie, although the repairs made by them upon the boat were 
estimated at $5,455 88, the Judge of the lower court having been of the opinion 
that certain other privileges enumerated in Article 8204 of the Civil Code were m3 
# superior to that of Hyde & McXie. 
Since the case has been before this Court on appeal, the opponent, Mf. Gau- 
thier, has filed his answer to the appeal, claiming to be allowed $954 50 asa 
privilege for wood furnished the boat, and to be paid by preference over all 
other creditors. 
69 
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" M. Gauthier was dissatisfied with the judgment, he ought to have apg 
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We think that Articles 888 and 890 of the Code of Practice cont ‘ 
amendment of the judgment in favor of the appellee, under an answer onh 









“title, to 
those cases where the parties are all in relation to each other appell plainti 
appellees, and not where the answer prays for an amendment of the j In re 






in favor of one appellee against his co-appellees as well as the appellant parties 






It is therefore useless to examine his pretensions to an amendment of the . to ever 
ment in his favor. ‘i, ‘ 






Hyde & McKie contend that in addition to their privilege they had a righ, 
to detain the boat in their possession, at the time of the surrender, againgtal 
persons, until the repairs made by them were paid for. They cite Article gg fade! 
of the Civil Code and the case of Gayarré v. Tunard, 9 An. 254, Abbotts | dicts a 
Shipping, &c., in support of this opinion. “B toont 

It is not necessary to determine in this case whether the contractor, why § offered 
repairs a steamboat, has the right to detain the boat or not under the lawanj questi 


authorities cited until he is paid, for we are of the opinion that when the bot This 
was delivered to the Syndic, for sale, without objection, and sold by him, thy | the de 
right was abandoned and the parties relied upon their privilege alone. , have b 


The Judge of the District Court, we think, properly classed the appellants | weakn 
under No. 8 of the Article 8204 of the Civil Code, and that legal charges de § can tl 
and the wages of the captain and crew, &c. were superior in rank to the pris | sach p 
lege of the appellants. Scott v. His Creditors, 3 An. 41. It i: 

Captain Miller’s testimony was inadmissible to reduce the claim of ope § ment « 
nents, but as in other respects he was impartial, or at most testifying agaimg | mande 
his interest, we do not think that the rejection of the inadmissible portion “ by fili 





evidence can change the result. /§ ment < 

Judgment affirmed. T that tl 
Mrs. 
Ropert McMaster v. R. A. Stewart. 

In an action of revendication for a slave, the parol declarations of defendant in regard to pl : “wile 
tiff’s title, are inadmissible. The plaintiff cannot recover by the weakness of defendant's tie whic! 
it must be by the strength of his own. and] 

- had t 

PPEAL from the Sixth District Court of New Orleans, Cotton, J. Fou the @ 
house, for plaintiff. J. Henderson, Jr., for defendant and appellant. - enab 
Merrick, C. J. This is an action of revendication brought to recover of te ae 
defendant a slave. vad 
We think justice requires that this case should be remanded for a new i and 


While the defendant complains that injustice has been done him by re 


that he has been prevented from having a curator ad hoc appointed to al a 
the defendant in his demand in warranty, we find that the plaintiff has 


adduced that clear proof which will enable him to recover, although the tt wm 
Le 

mony makes it highly probable that such proof exists. « 
a (Will 

In this action, the plaintiff niust recover on the strength of his own tif the d 


the present case, the plaintiff has not shown title to the slave in contre 
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Putherford, nor that he has himself possessed said slave long enough under his 
“title, to acquire said slave by prescription. This defect in his testimony the 
may be able to supply on a new trial. 

In regard to the bills of exception, this controversy is between one of the 

to the act of sale from James McMaster to R. A. Stewart and a third 

. Theact of sale being set up by the defendant in his answer, is open 
to every means of defence in the hands of the plaintiff, without pleading the 
same otherwise than orally on the trial. We see therefore no reason why the 
plaintiff could not call upon the notary to prove any fact (the same being in 
other respects legitimate testimony) which is not contradictory to any statement 
made by him in the act, and we do not consider the testimony given contra- 
dicts anything stated in the act. Had the testimony of the notary been objected 
to on the ground that the parol declarations of James McMaster could not be 
offered in evidence to prove title in the plaintiff, it would have presented the 

jon which we have to consider in the second bill of exceptions. 

This bill was taken to the admission in evidence of the parol declarations of 
the defendant in regard to the plaintiff’s title. We think this testimony should 
have been excluded. The plaintiff, as already observed, cannot recover by the 
weakness of his adversary’s title, it must be hy the strength of his own. Nor 
can the plaintiff perfect his title by the verbal admissions of his adversary ; 
such proof being inadmissible. Adams v. Gaynard, 5 N. §., 250, 

It is therefore ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that this cause be re- 
manded to the lower court for a new trial, with leave to the defendant to amend 
by filing his demand in warranty and praying for and requiring the appoint- 
ment of a curator ad hoc to represent the absentee, and it is further ordered 
that the plaintiff pay the costs of the appeal. 
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Mrs. Aucustine Swain v. R. J. Barrow and Wituam ELtam—Swiney, 
Green & Co., Intervenors. 


BE. constructed buildings for B. under a contract which was duly recorded. Afterwards, 8.,G. & Co. 
purchased the property and buildings at Sheriff’s sale; E. drewa draft in favor of Mrs.8., on B., 
which was accepted by B. in consideration of the amount due for the buildings. Mrs. 8 sued E. 
and B. on the draft and claimed a privilege on the buildings; 8., G. & So. intervened, Held: E. 

- had the right to claim from B. the amount due him for constructing the buildings, independent of 

the draft, and therefore no subrogation was necessary by payment of the draft or otherwise to 
enable E. to assert any rights which he might have asserted, had no such draft been given. 
he There was no novation of the debt and no payment. E’s rights against B.’s vendee were those 

d of a mortgage creditor against property in the hands of a third person. Mrs. 8. was entitled to 
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and with privilege. 


PPEAL from the District Court of West Feliciana, Merrick, J. 

U. B. & E. Phillips, for ‘plaintiff. Brewer & Collins, for intervenors 
- and appellants. 
a Lea, J. The plaintiff, the holder of a draft for the sum of $483, drawn by 
William Elam upon Robert J. Barrow, and accepted by the latter, claims from 
the drawer and acceptor the amount of the draft, with privilege for the pay- 
ment thereof upon certain works or buildings constructed by Elam on the 
plantation of Barrow. 


judgment against B. and E. on the draft, but without privilege ; E. to judgment against 8., G. & Co., - 


547. 
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The privilege is claimed on the ground that the consideration for 
Barrow accepted and promised payment of said draft, was a debt due by B 
row to Elam for the construction of the buildings hereinbefore referred 
For answer, Barrow pleads the general denial and avers that the p 


upon which the privilege is sought to be enforced, was passed into the Zz 


Swiney, Green & Co., of New Orleans, they having purchased the a 
Sheriff ’s sale, on the 26th November, 1853. 


The defendant Elam pleads the want of a legal presentment for perme : 


maturity, and moreover avers that the consideration of the acceptance of the 
draft was for work and labor done on the plantation of Barrow, under & con- 
tract duly recorded on the 26th March, 1853, the contract itself being date 
on the 5th of the same month, by reason whereof he avers that he has a lien and 
privilege upon the work, buildings and materials on said plantation, which he 
prays may be enforced in case he should be held liable to pay the draft gueq 
upon; that the purchasers of the plantation acquired the same with full notices 
of his recorded claim, and are therefore liable to pay the same; and in case he 
should be decreed to be liable upon the draft, he prays for judgment against 
Barrow for the amount of the draft, as also against Swiney, Green & Co., who 
are intervenors herein, with privilege upon the buildings erected under hig ¢op- 
tract with Barrow, on the plantation purchased by them. 

Swiney, Green & Co., by an intervention filed in the proceedings, contest the 
privilege of the plaintiff on the ground that Zam himself, under whom they 
claim, had no privilege, and if he had, that the same has been extinguished 
by novation. For answer to the petition of intervention, the plaintiff alleges 
the simulation of the sale to the intervenors and the continued possession of 
the defendant Barrow as owner. 

Upon these numerous issues, the Judge of the District Court rendered judg- 
ment in favor of the plaintiff and against Barrow and Elam in solido, forthe 
amount of the draft sued upon, but rejecting her claim for privilege and a far 
ther judgment against Swiney, Green & Co., and in favor of Elam, for the like 
sum, with mortgage on the buildings situated on the property purchased bythe 
said intervenors, with stay of execution until he shall have paid the debt sued 
upon or become otherwise subrogated to plaintiff’s rights therein. 

Swiney, Green & Co. have appealed. 

It is unnecessary to enquire whether there is any error in the judgmentren- 
dered, except as far as it affects Swiney, Green & Co., the appellants, the 
parties having acquiesced in the judgment so far as they are concerned, 

No exception having been taken to the form of the proceedings, though 
somewhat irregular, and the case having been tried upon the issues as presented 
upon evidence received without objection, the question to be determined, a 
presented to this court by the appellants, is, whether Elam has a claim upon 
Swiney, Green & Co. for the amount of the draft sued upon, with mortgages 
allowed by the judgment. 

There is no privity between the plaintiff and the appellants. The liability 
of Elam to the plaintiff cannot affect the rights of the former against the inter 
venors. It is true that if Barrow had paid the draft, the claim of Elam ander 
the building contract would to that extent have been extinguished. The fact 
however, that this draft was not paid, taken in connection with other testimony, 


shows that there remains an unsatisfied balance of that amount yet duet 
Elam upon Burrow’s contract with him; but this liability is independent @ | 
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a ‘the draft, and therefore no subrogation is necessary by payment of the draft 
“gr otherwise, to enable Elam to assert any right which he might have asserted 


had no such draft been drawn. Elam had the right to claim from Barrow the 
balance due him at the time the draft was drawn, or at least at the time it 
matured. There was no novation of the debt and no payment. Zlam’s rights 

inst Barrow’s vendee were those of a mortgage creditor against property in 
the hands of third persons purchasing with notice, the building contract having 
been recorded in the mortgage office, some months prior to the purchase, by 
the intervenors, who at the time of the purchase retained in their hands, out 
of the price, a sufficient amount to liquidate Zlam’s claim. No change in the 
judgment has been prayed for in favor of Zlam We are therefore unable to 
place him in a better position than he is placed by the judgment appealed from, 
and if the foregoing views are correct, the appellants have no ground of com- 


plaint. 
Jadgment affirmed. 


Tue Srate v. Dunn, Administrator, et al. 


Suit against Sheriff’s Surety, as Tax Collector for 1854. 


The obligations of the sureties on the Sheriff's bond, held not to be affected by the erasure of the un- 
meaning phrase “ for a like sum,” nor by the interliueation of the names of the last two sureties, 

The date of such instrument not being of the essence of it, a change of the date, so as to correspond 
with the date of its acceptance by the parish officers, could not invalidate it. 

The sureties on such bond may recede before they have been accepted, and until they give notice of 
their wish to recede, they may be accepted After acceptance the contract was perfect, nnd no 
party could retract. 

The addition of two other sureties separately bound, could not affect the liability of the first eight, 
who continued to be severally bound, each for the sum and upon the conditions he had specified, 
and no others. i 

Where a Sheriff, by failure to give bond as Sheriff within the time prescribed by law, had thereby for 
feited his capacity as Tax Collector, and afterwards he executes a bend as Sheriff with sureties 
and is mate Collector of Taxes by appointment of the Recorder of the parish—Held: That the 
sureties were bound to know that he had forfeited his right as Tax Collector at the time of the 
execution of his bond, and that he could only be restored by the Recorder’s appointment, and 
were not therefore discharged. 

A defaulting Sheriff may be appointed Tax Collector after exhibiting a discharge from the proper 
officer of the State. , 

Sureties on a Sheriff’s bond cannot be permitted to plead ignorance of a defalcation of the Sheriff at 
the time they signed the bond. The records of the Auditor’s and Treasurer’s office are open to 
the public, and they might have inquired into the State of his account. It was not the duty of the 
Auditor and Treasurer, who were neither parties nor privies to the bond, to hunt up the sureties 
and serve them with a copy of the Sheriff’s account. 

In this contract with the sureties there was no warranty by the State that the Sheriff was not a de- 
faulter ; and an Act of the Legislature extending to the Sheriff time of payment, is no fraud on 
the sureties, who only guarranty his future fidelity. 

Code, 3006. 


PPEAL from the District,Court of East Feliciana, Ratliff, J. 
Kernan, for plaintiff. Muse & Hardee and Pond, for defendants and ap- 
pellants. . 
Srorrorv, J. The appellants, sureties on the bond of a late Sheriff of the 
parish of East Feliciana, seek to be relieved from liability for his defalcation as 
State Tax Collector, under the assessment roll for the year 1854. 
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Sta We do not find that there was any material alteration in the bond, 

Doms. sum for which, and the conditions upon which, each of the sureties} The « 
himself severally, were in no wise changed by the erasure of the unme mone 
phrase, “ for a like sum,” and the interlineation of the names of the lastfgy Ag 
sureties. The date of the acceptance formed no part of the instrument, "i error 





first signed ; that date, having been endorsed with reference to a subsequent a this | 









ceptance tobe made by the three parish officers to whom the approvalgf _ Th 
the bond had been confided by law, was properly changed, so as to show the an as 
true date of the acceptance. “fe princ 
The eight sureties who signed on the 14th of March, 1855, obviously signed 1858 
with a view to the contingency that they might afterwards be accepted ort Bi 
fused by the officers, two of whom were absent when they signed. Until the prin 
officers accepted them, they were at liberty to recede; until they gave notigg or b 
that they wished to recede, the officers might accept them; they gave no suey mate 
notice, but left their proposition open until the officers finally and formally age roll 
cepted it, on the 29th of March, 1855. Then the contract was complete and shov 
no party could retract. plies 
The two other sureties came into a similar bargain, on the last named date, A 
each binding himself separately for a like sum, could not affect the liability of plai 
the first eight who continued to be severally bound, each for the sum and upon got 
the conditions he had specified, and no others. reac 
But, it is contended by the sureties, that the bond is void as to them, because ade 
it recites, that “‘ whereas the said A. J. Law, Sheriff, and by law collector rec 
State taxes in the parish of East Feliciana, will receive the »ssessment roll for the; 
the parish, on the acceptance of this bond, and his producing to the parish Re tee 
corder his receipt from the proper officer, showing the full payment of the tax. Au 
heretofore collected,” &c. The objection is, that he was held forth to them ag vies 
Tax Collector, by virtue of his office of Sheriff, or by law, when in truth he oF 
only became collector by the appointment of the parish Recorder, having lost 1 
his right under the law, by failing to give a timely bond. The sureties were Dis 
bound to know the law. Knowins it, they knew, when they signed the She mi 
riff’s bond, on the 14th and 29th of March, 1855, that his office as Tax Cok If! 
lector was already vacated, by his neglect to give bond and security on or be lav 
fore the first Monday of the preceding January. Act 21st March, 1850, see, g0" 
40, p. 139. ¥ 
Tuey knew,also that he could only be restored to the place of Tax Collec ” 
tor by the appointment of the parish Recorder, and they bound themselves for & 
his faithful conduct, when he should be so restored. | 
But they say it was not competent for the Recorder to appoint him, on ac- e 
count of his previous default, and that as he was never lawfully Tax Collector, isk 
they are not bound for him. © , . th 
If they could be permitted to set up such a defence, the facts wou.d not sus iy 
tain them. No law has been cited, which rendered the Sheriff, although he fre 
had been a defaulter, incapable to receive the appointment after producing® Pa 
receipt for the public money with which he had been previously entrusted. Hé — a 
was not appointed until he produced such a receipt. The only restriction 3 Ie 
upon the parish Recorder, by the 30th section of the above cited Act is, that ~ bs 
he “shall not issue the warrant for collection nor deliver the roll to any person 
who may have been previously charged with the collection of public mone re) z 


until such person shall exhibit a discharge from the proper officer of the State” 
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Being a temporary defaulter, is not a perpetual bar to the right of holding office. Stare 
“Phe disability is purged by the production of a receipt, showing that the 
money has been paid. Constitution, Art. 28. 
in: the svreties contend that they entered into the contract through 
error, induced by the fraudulent conduct of the officers of the State, and that 
this should absolve them. 

The substance of this branch of the defence, if analysed, amounts only to 

e an assertion that when they signed the bond, they did not know that their 

principal was in default to the State for a portion of the taxes of the year 
1858, but that certain officers of the State, knowing it, suppressed the fact. 

But it is highly probable that the sureties knew it also; first, because their 
principal was so tardy in giving his bond, the law requiring it to be given on 
or before the first Monday of January; and, secondly, because the bond inti- 
mated upon its face, that he would only be entitled to receive the assessment 
roll upon producing to the parish Recorder his receipt from the proper officer, 
showing the payment of taxes heretofore collected, an expression which im- 
plies that no such receipt had yet been procured. 

And if they did not know it, it was their own fault, and they cannot com- 
plain. If Law was not in arrears for the taxes of 1853, when they offered to 
go upon his hond, he must have had his tax receipt or quietus ; they could 
readily have satisfied themselves upon the point by demanding its exhibition 
asa condition upon which they would become his securities; moreover, the 
records of the Treasurer’s and Auditor’s offices are open to the public, and 
they might have inquired into the state of his accounts there. They volun- 
teered to indemnify the State for the future conduct of their principal; the 
Auditor and Treasurer, who knew them not, who were neither parties nor pri- 
vies to the execution of the bond, were not bound to hunt them up and serve a 
copy of Zaw’s accounts with the State upon them. 

They complain that the Auditor of Public Accounts did not require the 
District Attorney to proceed by rule against the Sheriff for his former default, 
as prescribed by the 62d section of the Act of 2Ist of March, 1850, p. 144. 
If he had done so, non constat that they would have been the wiser; but this 
law is directory, and, as a general principle, laches is not .to be imputed to the 
government. United States v. Kirkpatrick, 9 Wheaton, 735; United States 
v. Van Zandt, 11 Wheaton, 134. In the contract with the sureties, there was 
no implied warranty that the State had exhausted all its remedies against Law 
for previous defaults, or that there were no previous defaults. 

The State had a right to extend the time for him to pay his taxes previously 
due, and release him from the penalty, although the policy of such special leg- 
islation may well be doubted. The Legislature exercised that right, and on 
the 14th of March, 1855, (the day the first sureties signed the bond,) an Act 
was approved for his relief (Session Acts, p. 207), allowing him thirty days 
from that date to settle, upon the same terms as if the taxes of 1858 had been 
paid in the time prescribed by law. In accordance with this Act, he made his 
settlement. The indulgencesof the Auditor was thus approved by the Legis- 
Ls lature. But this action cannot be construed as a fraud upon the sureties, who 
a undertook to guaranty his faithfulness in future. 

The Recorder, Clerk and President of the Police Jury, who accepted and 
approved the bond, practised no deceit upon the sureties, and had nothing to 
disclose, more than the sureties knew themselves. 
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The views we have expressed upon this part of the case, are ap 
ported by the cases of the Police Jury of St. Landry v. Haw, 2%. 4 
the State v. Hays, 7 Ann. 118. “ils 


Finally: it is urged that the bond is void as to the sureties, because they a 
sumed a more onerous obligation than their principal, the aggregate amountit 


their liabilities being larger than the sum for which the Sheriff was bound, 


“The suretyship which exceeds the debt, or which is contracted under mor 


onerous conditions, shall not be void, but shall be reduced to the conditiongg 
the principal obligation.” C. C. 3006. So this defence could not avail, iff the 
allegation on which it is based were strictly true. But in reality, each of ‘the 
sureties exercised the privilege of the law concerning official bonds of ‘thi 
class, and contracted a several obligation towards the State in a som which he 
specified, and beyond which he could in no event be made liable. So thatgy 
surety has assumed an obligation more onerous than his principal; the gum 
specified by each being far less than that for which the Sheriff obligated we 
self. 

It is unnecessary to notice the bills of exceptions. 

Judgment affirmed. \ 


~~ eee ee 


Govey Hoop v. Jonn H. Martin. 


A part of the internal improvement lands granted to this State by Act of Congress of September 
4, 1841, were located by agents of the State, and for the sale of the unlocated lands an office mms 
created by Act of the Legislature of 1844, the Register and Receiver being auihorfzed to iam 
warrants for such lands. Under this Act and that of 1847, purchaser: of these land Wwarrantebe 
come the agents of the State for the location of so much of the internal improvement lands # 
was indicated by the warrant. : 

The patent issued, pursuant to the approval of such location, could only issue in favor of the 
son holding the warrant under which the location was made. It cannot be supposed that the le 
gislature intended to confer upon the Governor the power to grant a patent to any other person 
than him to whom the State had sold the warrant. . 


PPEAL from the District Court of Carroll, Snyder, J. 8 
Selby, for plaintiff and appellant. J. B. & C. T. Bemiss, for defendant. 

Merrick, C. J. Both plaintiff and defendant claim title to the tract of land 
in controversy in this case by patents issued by the Governor of Louisiana, | 

The plaintiff’s patents are the oldest in date, having issucd on the 15th day 
of December, 1850. ‘The defendant’s patents bear date 28rd of December, 
1851. 

It is contended in this court, that plaintiff’s patents were obtained by fraud 
and contrary to law and that therefore defendant’s title ought to prevail 
against the plaintiff. ; 

The tract of land in controversy has been in cultivation since 1828. In 
May, 1839, it was soli at probate sale as property belonging to the suc 
of one Maulding, and bought by one Jones in partnership with J. PE 


Richardson. Govey Hood appears to have attested the adjudication a8& 


witness. 


1 

Jones remained in the possession of the place until his death. The defer 
dant married the widow of Jones, and having put further improvements upee 
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has been in the possession of it ever sinee. By an Act of Con- Hoc» 

approved September 4, 1841, 500,000 acres of land were granted to Manw. 
" the State of Louisiana. to be sold at a price not fess than one dollar and twenty- 
five cents per acre, and to be applied to objectsof internal improvement, spe- 

cified in the Act. 

_ Apart of these lands were located by agents of the State. In 1844, the 
Legislature created an office for the sale of the unlocated lands, under the di- 
rection of a Register and Receiver. It directed them to sell all of the internal 
improvement lands belonging to the State of Louisiana, under the same 
rules and in the same manner as the lands belonging to the United States are 
sold. 

The Register and Receiver were authorized to issue their warrants for landa 
pot vet located. The minimum price was fixed at three dollars per acre. 

It was made the duty of the Governor to issue patents for all the lands lo- 
cated by warrants when contemplated to be sold by that Act, “ whenever he 
shall be satisfied that the same have been properly located. Acts 1844, p. 61. 

In 1847, another Act of the Legislature was passed, providing for the pur- 

\ chase of the internal improvement lands by pre-emption in certain cases. 

The price of the located lands was reduced to one dollar and a quarter per 
acre, and the price of warrants to locate upon the remaining portion of the 
land granted by the Act of Congress and which had not been located by the 
State, was fixed at the same rate. 

The seventh section of the Act is in these words. “Be it further enacted, 
etc, That it shall be the duty of the Governor of the State to issue patents 
to purchasers on the payment of the purchase money in case of pre-emption 
or private entry of lands already located and on the approval of the location in 
the case of the purchase of aland warrant.” Acts 1847, p. 47. In 1855 cer- 
tain sections of the Act of 1847 were re-enacted. Acts, p. 401. It will be 
seen from those Acts of the Legislature that the purchasers of this class of 
land warrants became the agents of the State for the location of so much of the 
lands granted by Congress to the State of Louisiana as was indicated by the 
warrant. 

The course of proceeding seems to have been to locate the lands in the 
United States Land Office in the District where the same were situated. This 
location, the warrants being surrendered, was then communicated to the Com- 
missionner of the General Land Office at Washington and by him referred to 
the Secretary of the Interior for approval. If the Secretary of the Interior 
approved the location, the Governor was notified of the same and the patent 
was issued. 

The proof in this case establishes clearly that in August, 1850, more than 
four months previous to the issuing of the patents to the plaintiff, the defen- 
dant located the lands in controversy under warrants Nos. 415 and 607. They 
were embraced in list No. 25. 

The approval of the Secretary of the Interior of list No.25 was communi- 
cated to the Governor by the «Commissioner of the General Land Office, but 
without the name of the defendant who had located the land. 

By this means, the plaintiff was enabled to obtain a patent for the lands lo- 
cated by the defendant and designated as list No. 25. 

This improper use of the location of the defendant’s land warrants led to a 
_ Correspondence between the respective departments, and finally patents were 
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issued in the name of the defendant, bearing date more than a year subség = best, 

Manny. to the plaintiff’s patents. » Ff On 
The act of the Governor in issuing the patent was only ministerial. Tey take | 

to be issued “ton the approval of the location, in the case of a land warrg ‘ who i 

This we think should be construed to mean that the patent shall issue in & have 

of the person who held the land warrant under which the location was pay 


It cannot be supposed that the Legislature intended to confer upon > when 


at 


Governor the power to grant a patent to any other person than him to whom | 48% 
the State had sold the warrant, and who acting on the faith thereof had we time | 
cated the land and procured the approval of such location. in dri 

‘We, therefore, conclude that the patents held by the plaintiff issued ungg! — there 
visedly, and that they cannot prevail against those held by the defendant, . Mr. 
Stoddard v. Chambers, 2 Howard, 318. Menard v. Massey, 8 Howard, 809. defe! 
Kitridge v. Breaud, 4 Robinson R., 82. hom 

In regard to the first bill of exception, taken by the defendant as to the ad- D 
mission of testimony, we are of the opinion that the allegation “ that the pa- -_ 
tents referred to by ‘the plaintiff, upon which his suit is founded, are null and abot 


void and were issued and obtained in fraud and contrary to the laws of the eott 
United States and of the State of Louisiana,” authorized the proof of what whe 
was done by the officers of the United States and of Louisiana and by the one 
parties inthe matter of the issuing of the land warrants, the location of the om 
land, the acts of the respective departments thereon, and the issuing of the disc 


patents. We do not discover any testimony in the record, admitted under bef 
the above allegation, except on this point. The ruling of the Judge of the i 
to d 
lower court has not injured the defendant in this respect. M 
: P a 
From the view we have taken of the case, the instructions contained in the | 
. . : ‘ " be: 
second bill of exceptions were immaterial and were they erroneous it would Te 
not be necessary to remand the case on that account. ta 
¢ 
Judgment affirmed. 
tha 
of 
otal an pre 
ms 
B. Maccorrin v. Cowan, Dyxers & Spa.pine. os 
A planter shipped his cotton to defendants, merchants in New Orleans. He afterwards wrote to them’ sig 
to sell by the time his brother returned from Texas, a period fixed by « conversation had with him» he 
Cotton was then worth 1214 cents. They did not sell for several months afterwards, when cotton. W 
fell to 7 cents. Held, that the letter was a positive instruction to sell, and that they were liable th 
for the difference in the price. C. C. 2971, 2972. 
The fact that he shipped a subsequent crop to the defendants was no ratification of their acts in the 18 
premises. 7 de 
The prescription of one year to actions for guasi offences is not applicable. The case is one oF sa 
tractu and not e delicto. 
wit tic 
PPEAL from the Fourth District Court of New Orleans, Reynolds, J. an 
T. Hunton, for plaintiff. Dorsey, for defendant and appellant. a v. 


Bucuanan, J. The plaintiff, a planter, sent to defendants, commission mer 
chants, his crop of cotton, 153 bales, of the year 1850, to be sold for his account. 
At the time of sending this cotton, he wrote as follows to them, under date of 
September 10th, 1850, in regard to the sale of the same: “ You can dispose of 
it when you think proper. I have held up for two years, but my impre: 
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dt that the sooner sales are effected the better, but of this you will do as you think 
having determined to rely on your judgment in the matter.” 

On December 10th, 1850, plaintiff wrote again to defendants, as follows: “I 
take pleasure in introducing to your acquaintance my brother, Samuel Magoffin, 
+ whois on a visit to San Antonio, and will remain a short time in your city. I 

have drawn a draft in his favor on you for three thousand dollars, which you will 

pay when presented, out of the proceeds ef my cotton. He will inform you 
when he will need the money, and you can make a sale to meet it at that time. 

As to the balance of the cotton, I would like that you would sell it all by the 
time he returns to your city ou his way home, and send me the proceeds by him 
in drafts,” &c. This letter was delivered to defendants by the person mentioned 
therein, on the 21st December, 1850, and in about one month after that time, 
Mr. Samuel Magoffin returned from Texas to New Orleans, and conversed with 
defendants, about the 24th January, 1851, just before leaving town on his return 
home, in relation to the sale of the plaintiff’s cotton. 

Defendants told him that they had thought it best not to sell the cotton, but 
would hold on to it with a view of getting a better price. It is proved that, 
about that time the defendants might have got 12} cents a pound for plaintiff's 

cotton. They chose, however, to hold on until the month of October following, 
when they sold the cotton for 7 cents a pound. Plaintiff sues them for the differ- 
ence between those two prices, say 54 cents a pound, for disobedience of his in- 
structions. The defendants contend, in the first place, that the plaintiff had left it 
discretionary with themselves when to sell his cotton, and if we had no evidence 
before us but the letter of September 10th, we would concur in that view. But 
we regard the letter of the 10th December as a distinct intimation from plaintiff 
to defendants that the latter must sell, at the latest, by the time that Mr. Samuel 
Magoffin would be on his return from Texas, a period about which there could 
be no uncertainty, since Sumuel Magoffin had seen them on his way down to 
Texas, and delivered to the defendants his brother’s letter. We regard the de- 
claration of defendants, made to Samuel Magoffin on his return from Texas, 
that they would hold on for higher prices, as a direct refusal to obey the orders 
of their principal, for which they are liable to all the loss which the latter is 
proved to have sustained by the subsequent fall in the price of cotton in the 
market. C. C. 2971, 2972. 

Defendants plead that the plaintiff has ratified the sales made by them of this 
cotton, and signified his satisfaetion with their conduct as his factors, by con- 
signing to them his two succeeding crops, of 1851 and 1852. It is proved that 
he sent them the crop of 1852. There is no proof in relation to that of 1851. 
We do not regard this fact as, of itself, a ratification of the defendant’s acts in 
the premises. On the contrary, it is proved that plaintiff notified defendants, in 
1852, that he would hold them responsible for the loss suffered by him by the 
depreciation of cotton between the time of his instructions to sell and the actual 
sales. Defendants, lastly, plead the preseription of one year, applicable to ac- 
tions for quasi offences. The present action is one ex centractu, not ex delicto, 
and is not governed by the prescription in question. See 9th Rob. 296, Palmer 
v. Smith. ‘ 
Judgment affirmed, with costs. 





ee. oe a 


ol oe Or eo 





Macuorrix 





Cowas. 






























SUPREME COURT OF LOUISIANA. 





F. Lacrorx et al v. Tue Crry oy New Onteans. aa 
The Common Council of New Orleans authorized the Mayor to appeint “a commissioner, expertor 
arbitrator” to meet an arbitrator of the plaintiff, and value a piece of land which Plaintiff pro. 


posed to sell to the city. The two commissioners assessed the value at $10,000, and | article ¢ 
cordingly, and the Mayor recommended payment of that sun, but the city never paid it, debtor 
Held: there is a wide difference between an expert and an arbitrator, and between both and acoms benefit 
missioner. But in whatever capacity the referees acted, there was nothing in the record te show proper 
that they bound the city to pay anything. nud’ There is 
bond t 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J, 
Train and Collins, for plaintiff. Livingston, for defendant and appellant, PP 

Sporrorp, J. The petitioners allege that, in 1840, the city of New re 
took possession of a tract of land belonging to them, and used it for a lefeb 
laying out and improving certain streets and public places; that on ~~ 
March, 1858, the Common Council of the city authorized the Hon. A. D. 
man, then Mayor, to appoint a commissioner, expert or arbitrator, to meet an at, 
bitrator or commissioner in behalf of plaintiffs, to view and examine said piece 
of land, and to value the same; that the two commissioners, under oath, 
the value of the land at $10,000, and made a notarial report thereof, whi 
annexed to the petition; that afterwards Mayor Crossman recommended the. 
payment of this sum, but the city never would pay it. hae 

Wherefore, they pray that the city be cited to show cause why the report 
these “ experts, commissioners or arbitrators” should not be homologated 
ing to law, and the defendant condemned to pay the plaintiffs $10,000, with legal - 
interest from the Ist of January, 1840, and for the vendor’s privilege on the sid 
piece of land, costs, &c. ms 

The city excepted to the petition, as vane no cause of action. he 

This exception being overruled, there was judgment conformable in all ropes 
to the prayer of the petition, and the defendants have appealed. 

We find no authority for these anomalous proceedings, and no sufficient alle- 
gations in the petition to show a cause of action. 

It is not averred that the city ever promised to pay, or even acknow 
this stale demand, nor that the land was taken from the plaintiffs without cs, 
acquiescence, or against the laws in force at the time. a 

The plaintiffs themselves do not appear to understand in what capacity t 
two gentlemen acted who made an extra judicial report, which they now seek 
convert into a judicial decree. There is a wide difference between an a 
an arbitrator, and between both and a commissioner. But, in whatever capacity | 
they acted, their report, under the only resolutions which have been offered in 
evidence, binds the city to nothing. 

Sec. 4 of the Act of April 8d, 1882, (Bul. &. Cur., p. 113,) gives ne cle 
the plaintiffs’ claim. It is not shown that any agreement was ever made to 
them a particular price. iff 

If they had a claim, the value of the land now is no eriterion of what it was 
worth in the semi-improved condition of the locality in 1840. The price 
gave for it would rather lead us to infer that they willingly abandoned it for the 
sake of improving the neighborhood. > 

It is ordered, that the judgment of the District Court be reversed, and thé” 
plaintiffs’ petition dismissed, they paying costs in both courts. i ee 
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J. Ficurers v. Hts Creprrors. 


jrticle C, P. 288, relates to an arrest for debt simply, where there is an apprehension that the 
debtor will leave the State or the jurisdiction of the court. The arrest of an applicant for the 
benefit of the insolvent laws, is provided for by the Act “relative to the voluntary surrender of 
property, and mode of proceeding,” approved March 15, 1855. 

There ie no authority in that Act which authorizes a change in the order of arrest, by requiring a 
pond to be given with other conditions than those imposed by the District Court. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
G. & C. E. Schmidt, for insolvent and appeliant. Durand & Hornor for 


Lefebvre. 
The following affidavit was made for the arrest of plaintiff: [Rer.] 
Fourth District Court.—Personally came and appeared before me F. Le- 
wre who, being duly sworn, deposes and says, that the commercial firm, of 
which he is a member, is a creditor of the insolvent Joseph Figuiere in the 
sum of two thousand three hundred and forty dollars; that said insolvent filed 
his petition for a cession, on or about the 14th February, 1856, in this honor- 
able court, but has failed to file his commercial books and papers, as affiant is 
informed and believes ; and affiant further shews that he has strong reasons to 
believe and fear that the debtor Figuiere may avail himself of the stay of pro- 
ceedings to keep his person from his creditors ; and that the said Figuiere has 
not surrendered all his property to his creditors, but has concealed a large 
amount of cash, and personal and real effects from his creditors. ‘That he has 
converted his property into money, with a view to defraud his creditors, and 
has knowingly omitted to declare, in his schedule, some of his rights, claims 
and property. That affiant’s information and belief is based upon what he has 
: beard from others, of the acts and doings and sayings of the said Figuiere 
prior to his making a cession herein, together with his own knowledge of the 


said Figuiere. 
F. LEFEBVRE. 
Sworn to and subscribed before me this 16th February, 1856. 
K. Loew, Dy. Clk. 


Counsel for Lefebvre prayed the court to amend the judgment of the Dis- 
trict Court, on the following ground [Rep.]: 


Now, into this honorable court, by his attorneys, comes Joseph Lefebvre, 
appellee herein, and joins in this appeal and shows that there is error to his 
prejudice in thes: proceedings, from which Figuiere, the insolvent, has ap- 
pealed, which this appearer now prays may be amended in conformity to law. 

, Thatthis error consists in an erroneous order of court, entered on appearer’s 

petition, commanding the Sheriff to arrest the insolvent and hold him in cus- 
tody till he shall give bond, &. &c. &c., conditioned “that if the charge of 
fraud complained of be established, said securities shall be liable for the debt 
of the complainant, F. Lefebvre, in case the said insolvent shall bave departed 
the State without the leave of our said court.” Whereas appearer shows 
that under the law the order should have read: “conditioned that the said 
Figuiere shall not depart from the State until he has made a fair and full 
surrender of his property, and complied fully and fairly with the laws rela- 
tive to voluntary surrenders,” as set forth in appearer’s petition; and that 
the bond taken by the Sheriff be made to conform thereto. 

Wherefore appearer prays that the judgment appealed from, be amended in 
his favor, as above set forth, with all general and equitable relief. 


Spororp, J. The order of arrest in this case was granted upon an allega- 
tion of fraud, and the articles of the Code of Practice cited by the appellant, 
are irrelevant. They relate to an arrest for debt simply, where there is an ap- 
prehension that the debtor will leave the State or the jurisdiction of the court. 
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The proceeding in this case, by Lefebvre, was authorized under 
section of the Act of March 15, 1855, “relative to the voluntary su 













property, and mode of proceeding.” Acts 1855, p. 486. ; 
An answer to the merits of the petition of Lefebvre has been filed, 
would be premature for us to express an opinion thereupon, before that : 
has been tried in the court of the first instance. 
The appellee has moved to amend the order of arrest, by requiring a ba ty 
be given with other conditions than those imposed already. We findnoas | 224 
thority in the Act of March 15, 1855, (already cited,) which would justify. ch ar 
a change as that prayed for; and that Act purports to repeal anteriop iggy §  thieral 
upon its subject matter. hie prope 
The judgment is affirmed, with costs. , Py yer 
Counsel for plaintiff applied for a re-hearing: ®, yet, a 
The Act of 1855, while it repeals all other Acts in relation to voluntary gap. om 
renders, carefully maintains in full force the provisions of the C. C. and theg, frst i 
P. But in the latter code, there is but one article, viz: the 223d in pari qieee 


teria, and it provides, that “a debtor, though he has called a meeti: 
creditors, in order to make a surrender of his property, and has obtained 
of proceedings against his person or property, may, nevertheless, be a 
if one or more of his creditors declare on oath, before the court in which 
failure took place, that such debtor intends departing from the jurisdicti 
the court, to secrete his person from his creditors; provided they set forth 
cially the circumstances which have induced them to form such a belief” 
This law, as we have already shown, remains in full force, notwith 
the Act of 1855, and it is applicable to the present case, in which the insolyent ¥ 
had obtained a stay of proceedings against his person and property. Bat 
be the law of the land, and applicable to the case, we can perceivesno 
reasons why the insolvent should not be entitled to the protection ita ; 
It is a law in pari materia with the 22d section of the Act of 1855, relied onby 
the court, and should, therefore, be construed so as to give effect to both. (@ 
C. Art. 17, 7 L. 166, 17 L. 407, 9 R. 531, 1. A. 54, 2 A. 919.) Indeed rea 


a 2 















sider it no longer an open question, that laws in pari materia are to be 
strued so as to give effect to all their provisions.—See.succession of He 
A. 121. R 
But as it is obvious that the 22d section of the Act of 1855 does not 
how the complaint should be made, and the 223d Article C. P. does, the 
sions of that article must be considered as supplemental to, and making part” 
of the 22d section above quoted, and that unless a creditor has complied wilt 
the provisions of both, he is not entitled to the arrest of the insolvent. dig 
We presume it will not be contended that the arrest of a debtor per Th 
harsh: remedy, and that it should be resorted to without a sufficient m 
But if the insolvent did not intend to depart from the jurisdiction of the cout befor 
there is no cause whatever for his arrest, and the resorting to it without even band 
alleging that he had an intention to depart, is a wanton aggression on his pet whic 
— liberty, employed for no other assignable reason than to vex and harass 
im. a 
It appears to the undersigned that the only question that can possibly arise with 
in this cause is this: has the 228d Art. C. P. been repealed? for if it has nol own 
its language is general and applies to all cases of arrest of insolvents who have B 
surrendered their property and obtained a stay of proceedings. 
We freely admit that we may have been remiss in not presenting the above” law, 
considerations to the court, in arguing the cause, and we suppose that eum 
citation of the 228d Art. C. P., in connection with the reserving clause of 
Act of 15th of March, 1855, may have escaped the attention of the 
for we are persuaded the reasons we have assigned and the authorities we 
ym plainly justify our conclusions, and entitle us to a reversal of the 
of arrest. 









Re-hearing refused. es 
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Spears v. SHROPSHIRE. 





gee 10 A. R. for decision remanding this case. 
In Mississippi (as is admitted,) a settlement, bona Ade, made before and in contemplation of mar- 


‘riage, is good not only against the husband but against his creditors and subsequent purchasers. 
P This rale is yet more inflexible, where, in anticipation of marriage, the wife has secured her own 
es property to her own use and that of her children. 
a Even though, before the marriage settlement, the parties had been formally espoused, thie husband 
4 having then a wife living (in Tennessee,) which espousals were by the law of Mississippi void ; 


* 


yet, a divorce having taken place between the husband and his first wife, and a second mar- 
riage, after such divorce, formally celebrated in Mississippi, between the husband and his second 
wife, in view of which this marriage contract was executed, the contract is as valid as if the 
first egal marriage had never existed, as against subsequent creditors. 

Thecontract must be governed by the law of Mississippi, where the parties resided at the time of the * 
marriage. ©. 0. Art. 10 


PPEAL from the District Court of East Feliciana, Ra'liff, J. 

Smith and Smiley & Perin, for plaintiff. Muse and Sharkey, for defendant 
and appellant. 

Bocuanan, J. (Merrick, C. J., recused himself.) This case was before 
us last year, and was remanded for the admission of a certain marriage settle- 
ment, which had been rejected by the District Court. See 10 Annual, p. 218. 
a The plaintiff had judgment in the court below, for the slaves mentioned in 
her marriage settlement and their increase. There was judgment against her 
on her money claim. Defendant appealed, and plaintiff has joined in the ap- 
peal, claiming that the judgment be amended, so as to conform to the prayer 
of the petition. 

We were of opinion, when the case was previously considered by us, that 
the proceedings and decrees in Mississippi, do not on their face show that the 
marriage settlement has ever been adjudged in Mississippi fraudulent and void. 
After the full argument that this point has received upon the present trial, we 
adhere to our opinion as then expressed. 

The law of Mississippi is admitted to be, that a settlement, bona fide, made 
before and in contemplation of marriage, is good, not only against the hus- 
band, but against his creditors and subsequent purchasers, and that this rule 
which applies to cases where property is settled on the intended wife by the 
intended husband, is yet more inflexible in cases where the intended wife, 
with the knowledge of her intended husband, secures her own property to her 
own use and that of her children. 

But it is contended that the plaintiff cannot claim the benefit of this rule of 
law, because, Ist. This was not a settlement, bona fide, in contemplation of 
marriage: inasmuch as the parties were man and wife at the time of the set- 
tlement, and for years before—and 2d. Because the property conveyed was 
not, in truth, the property of jAaintiff, as alleged in the settlement, but was 
really the property of defendant, having been paid for by him. 

The evidence shows that the first marriage of these parties (in 1829,) was 
null by the laws of Mississippi— Shropshire being, at the time of such mar-. 
riage, already married to a woman who was still living in Tennessee, from 
whom he was not divorced. Hutchinson’s Miss. Code, 495, sect. 4.—6 Sm. 
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and Marsh. Rep. 808. But a divoree had taken place between & 
his first wife, previous to the contract of marriage with plaintiff, of @ 
1832. The second marriage was therefore binding. ae 

It seems probable, from the evidence, that the greater part of the sham 
mentioned in the deed of trust, or marriage settlement, although 
Mrs. Spear by previous deeds from Wren and from Gayslen and W: 


* been paid for in reality by Shropshire. If so, the settlement, instead of ‘a 





made by the plaintiff, must be viewed as made by the defendant 
who wasa party to the deed; and such a settlement appears to be 
the law of Mississippi, against subsequent creditors. See case of Wells y, Th 
well, decided by the High Court of Errors and Appeals of Mississippi, at the 
April term, 1855, referring to 24 Mi. Bep. 181 and 25 Mi. Rep. 66. — ion 
v. Armfield, 1 Ch. Rep. Miss. 316. 

The contract in question was executed in Mississippi, where all the partie 


. resided, and was intended to have effect there. Its effect must, therefore, be 


governed by the law of Mississippi C. C. Art 10. 

We find no error in the judgment of the Distriet Court, rejecting the claim 
of plaintiff on account of money received by her husband, for land sold jg 
Mississippi. 

Judgment affirmed, with costs. 

Merrice, C. J. Ihave recused myself in this case and take no part in the 
decision. 





Davi Taytor & Co. v. Wu. Crarx.—M. H. Lavenrter, Intervenor, 


The allegation “ that plaintiff is about te subject the said schooner or the bond substituted fr 
the release thereof, to the payment of said judgment,” is vague, uncertain and in the alternative, 
and is insufficient to support a demand for an injunction. 

Matters available in defense of a suit, will not authorize an jujunction, at least in the 
any showing, that an irreparable injury is about to be inflicted. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. _ , 
A. N. Ogden and Stansbury, for oman Smiley and Perin, for inter 
venor and appellant. 

Lea, J. The intervenor in this case is appellant, from a judgment dissolving 
an injunction which appears to have been improperly issued. 

The appellant was allowed to bond the schooner Seventy-Six, which was 
attached as the property of William Clark, the defendant. Under the allege 
tion that he is the owner of the schooner Seventy-Six he prays that the plaim 
tiff, who haz assumed a judgment against Clark, be enjoined from p 
“to satisfy his execution against Clark, out of the said vessel or the 
bond,” but there is no positive allegation that the plaintiff is about to seize 
the vessel, or that she is under seizure, or even within the State. His 
plaint is that the plaintiff is about to subject the said schooner or the ba 
substituted for the release thereof, to the payment of the said judgment. ‘The 
matter of complaint is vague, uncertain, and in the alternative. 

It is certainly no ground for an injunction, that the plaintiff is about fe 
bring suit upon the bond. Matters available in defense of a suit will not al, 
thorize an injunction, at least in the absence of any showing that an irre 
able injury is about to be inflicted. 
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3 ieoforeover the affidavit is insufficient. There is no deposition to the truth of Tarpon 
fhe allegation in the petition, and even admitting that the omission was a cler- Oxark. 
jeal error, it is not one which could be corrected or amended by the affidavit 
f'the attorney of the intervenor, unless such affidavit was of itself a sufficient 
‘adis for the issuance of the writ, which it is not. 

We think the injunction was properly dissolved, and that damages shoult .. 
beallowed. 

It is ordered that the judgment appealed from, be amended, so as to read as 
follows: Itis ordered that the rule taken herein, to dissolve the injunction, be 
made absolute, that said injunction be dissolved and set aside, and that the 
plaintiffs, David Taylor & Co., do have and recover of M. H. Laughter, the 
intervenor, thirty dollars damages, and that the appellant pay costs in 


both courts. 
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Apete Fow er, Tutrix, v. Taos. Duvan, Jr. 


Where land, once public, has become private property, the possessory action will protect the pos- 

session of him who holds as owner against the intrusions of all persons, whether claiming the 
property in virtue of title or not. 

be A perfect Spanish grant and survey made by order of the court, wherein the old lines are ascertained 
in conformity to the grant, and confirmed by the Act of Congress of 8d March, 1819, is valid and 
conclusive against a preémption certificate and patent from the United States, as respects the 
lands embraced in the grant, although the portion of said land embraced in the patent may have 
been returned as vacant by an officer of the United States. In such case a survey made by officers 
of the United States are not conclusive evidence of the boundaries of the tract described in the 
Spanish grant, and courts are at liberty te receive other testimony in relation thereto, and if 
superior, to decide in favor of such evidence. The rule is different as to imperfect, and other 
titles emanating from the government of the United States. The approved surveys in such cases 
are generally, if not always, conclusive. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 

T. G. Morgan, for plaintiff. Elam & Elam, for defendant and appellant. 

Merrick, J. ‘The plaintiffs sue to recover pessession of a’ tract of land situated 
in the parish of East Baton Rouge, and alleged to be bounded on the east by 

_ lands formerly granted to John @. Fledge, on the north by lands formerly granted 
to James and Benjamin Smith, on the west by lands formerly belonging te 
David Ross and F. Poussett, and on the south by lands formerly vacant, coatain- 
ing about three hundred arpents. 

Plaintiffs allege that they have possessed the tract of land for more than a 
year as owners. 

They allege that the defendant has taken possession of about one hundred 
arpents of said land on the northern and western portions of the same, and that 
he is continually committing waste. They pray also for an injunction. 

Defendant filed exceptions, also an answer containing a general denial, and the 

of prescription. The exceptions will hereafter be specially noticed. 

On the trial the plaintiffs offered in evidence, to show the extent of their pos- 
session, a perfect Spanish grant, and a survey made by the order of the court, ° 
Wherein the old lines were ascertained in conformity to the grant. The grant 
Was embraced in jist A, No. 176, of J. O. Crosby’s report, and confirmed by the 
fitst section of the Act of Congress of the third of March, 1819, as a valid and 
complete title. 

71 
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The defendant, on his part, shows a survey made by the United States Deps 
Surveyor, and approved, as appears by the map, which, instead of 
plaintiff’s tract on the north by the James and Benjamin Smith tract, andy 
the west by the Ross and Poussett tract, leaves a vacant space between . 


northern and western boundaries of the tract of land in controversy and the tm 


tracts of land mentioned. 
He further shows that he has settled upon the land so returned as vacant, a 


filed his claim for preémption, and obtained a preémption certificate from the 


Register of the Land Office at Greensburg. 

The judgment of the lower court on the titles and parol evidence sdduoed wu 
in favor of the plaintiffs, and the defendant appealed. 

The points made by defendant in this court are the same as contained in hig 
exceptions before referred to, and we give them in his own words, viz: 


“First. The alleged right of ownership, on which the action is founded, i | 


sustained by proof, disputes the dominion and sovereignty of the United States 
to the vacant and unappropriated lands, puts at issue their superior title, and 
claims the ulterior. prerogative to force the United States to an action of title 
against those not in actual possession, before the public domain can be ad 
justed. 

“Second. Adverse to the United States, there can be no possession or owns. 
ship, by a title dependent on a law of Congress for confirmation. And against 
those possessing and claiming as preémptors lands returned as vacant by com 
petent authority, the possessory action cannot be maintained ; and without proof 
of a possession by title not dependent for confirmation on Congress, the posses. 
sion of the preémptor cannot be disturbed. 

“Third. Neither the possession of one year, nor any number of years, can be 
evidence of ownership against the United States.” 

We will consider these grounds together. 

The title offered in evidence by the plaintiff, to show the extent of his posses. 
sion, was a perfect title from the Spanish government, and so recognized by the 
United States government, to the extent of the boundaries and limits designated 
in the grant. So far the title was as perfect as it would have been had the land 
been regularly surveyed and given to the original grantee by a special Actof 
Congress, and followed by a patent from the President of the United States. 
The land within the boundaries of the grant became private property, and sub- 
ject to all the rules of law governing real estate in Louisiana. It became thenee 
forward a vested right, protected by the Constitution of the United States and 
the State of Louisiana. 

It was no longer under the control of any department of the government of 
the United States, nor subject to be changed or altered in its location by the 
Surveyors or Deputy Surveyors of the United States, who are themselves only 
ministerial officers. It was not, therefore, in the power of the United States 
Surveyor to declare vacant any portion of the land conveyed by the original 
grant which had been recognized as valid by the United States governmefit, 
The only question, therefore, presented to the lower court, was one of fact, and 
whilst the survey, made by the United States Surveyor, might be offered ia 
evidence to show the boundaries of the grant, it was not conclusive, and the 
court was at liberty to consider other testimony tending to establish the original 
boundaries of the tract, and if superior, to decide in favor of such evidence, 


The rule is different in regard to imperfect and other titles eminating from the’ 
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‘from the 4th of March, 1858, and the other for the sum of $208 48, with like 
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. t of the United States. The approved surveys in such cases are 
, if not always, conclusive, 


We fail to perceive in what manner the view here taken disputes the dominion 


of the United States over the vacant and unappropriated lands, It leaves those 
ands exclusively under the control of the federal government, but simply asserts 
that when that government never had any title to the land in controversy, or 
when she has parted with the title she once had, the mistakes of her officers 


- ginnot make public property that which belongs to private persons. 17 L, R. 


930; 5 Rob. 466. 

Nor do we see any danger to the public interest by allowing to the owners of 
such property that great shield to title: the possessory action. Having its origin 
jn the interdicts of the pretors, it has accompanied the petitory action in all 
countries where the civil law has prevailed as an indispensible complement. 
Certain it is, that as means of protecting title, it is not less important in Louisiana 
than elsewhere. ' 

We see no more reason why the pretence that the party is claiming under the 
preémption law of the United States should authorize the invasion of the an- 
pual possession of private property, than the pretence that such party holds 
under title from the real owner of the same. 

Neither ought it to prevail in the possessory action, where the title to the tract 
of land in controversy is shown to be out of the government, and where title 
can be offered in evidence for the purpose of showing the extent of possession 
only. 

It is unnecessary to determine whether the possession of one year of the lands 
of the United States can be set up against the government, or those claiming 
under it. That question does not arise in this case, and we only determine that 
where land has once become private, the possessory action will protect the pos- 
session of him who holds as owner against the intrusions of all persons, whether 
claiming the property in virtue of title or not. 

On the merits, the judgment of the lower court seems to be sustained by the 
weight of evidence. 

Judgment affirmed. 





W. S. Wricut & Co. v. Hocan & Tureaup et al. 


A sale will not be set aside on the ground that it was made in fraud of creditors, by one in insolvent 
circumstances, where it was made openly, for a fair value, and with the knowledge of several of 


__ the creditors, although the sale was of the vendors entire stock of goods. 


PPEAL from the Sixth District Court of New Orleans, Cotion, J. 
4h" Durant & Horner, for plaintiffs. Roselius, Durell, Grivot and Breaux, for 
appellants. . 

Voormes, J. (Lea, J., dissenting—Merricx, C. J., took no part in this de- 
tision). This is a revocatory action. The plaintiffs allege that the commercial 
firm of Hogan & Tureaud, now in liquidation, are indebted to them on two pro- 
missory notes, one for the sum of $192 89, with 7 per cent. per annum interest 













SUPREME COURT OF LOUISIANA, 


interest from the 4th of January, 1854; that sometime in January, 1 
plaintiffs, with many other creditors, agreed to grant an extension of time to gg 
Hogan & Tureaud, then embarrassed in their business, and received in payme A 


es 


of their claim the notes sued upon; that Jeremiah S. Hogan, intrusted witha} — 


the assets, proceeded to liquidate the affairs of the partnership, and paid about : 


fifty per cent. on account of their claim, which originally amounted to $608 91; 


that after the dissolution of the partnership, Hogan also carried on business jp — 


his ‘own name, and had on hand at the time of his last payment to them, a 
stock of hardware and other goods which had been left with him by the creditoyy 
and his retiring partner, that he might sell and convert the same into money and - 
pay the creditors of Hogan & Tureaud their instalments as they matured ; that 
prior to the maturity of the third instalment Hogan sold out all the stock in trade 
remaining in the store to Samuel Lock, into whose employ he shortly afterwards 
entered as clerk or salesman ; that said Hogan & Tureaud have neither volup, 
tarily surrendered their property to their creditors nor have they been proceeded 
against for a surrender under the provisions of the Act of the 28th of March, 


1840; that at the time of said sale Lock was a heavy creditor of said firm, then — | 


utterly insolvent ; that in making said sale the intention of Hogan was to with. 
draw and screen said goods from their pursuit and the pursuit of the other 
creditors of Hogan & Tureaud ; and that Lock, cognizant of all these facts, made 
the purchase with the fraudulent design of procuring an unjust preference over 
the other creditors and securing his own claim against Hogan & Tureaud. They, 
therefore, pray that the firm of Hogan & Tureaud be condemed to pay them the 
amount of said promissory notes, interest and cost of protest; that the said sale 
from Hogan to Samuel Lock be decreed to be null and void; that the property 
thus sold be decreed to be subject to their execution, and the said Jeremiah 8. 
Hogan be decreed guilty of fraud,and dealt with in manner and form as provided 
by law; that defendants be condemned, in solido, for costs, and pray for all further 
general and equitable relief. 

The answer of Samuel Lock contains a general denial, and an admission that 
he did, in the winter of 1853, purchase of J. S. Hogan, his co-defendant, a 
quantity of hardware, which said purchase he alleges to have been made legally 
and for a good and lawful consideration, and without any fraud or shadow of 
fraud, as falsely alleged. 

In his answer, Hogan also pleaded a general denial, except the sale to Lock, 
which he admitted to have been made in good faith; that said plaintiffs were 
aware of the sale being made, and have acted through malice in making false and 
unfounded charges to their personal knowledge, and done for the purpose of in- 
juring, if possible, his reputation in the community. 

Upon the pleadings and evidence adduced the case was submitted to a jury, 
who returned a verdict in favor of the plaintiffs for the amount of their claim 
against the firm of Hogan & Tureaud, declaring the sale from Hogan to Lock to 
be null and void, and the property sold subject to their execution, and Jeremiah 
S. Hogan guilty of fraud, etc. From a judgment thereon rendered by the court 
below against the defendant, whereby Jeremiah S. Hogan was also condemned 
to two years imprisonment in the parish jail, said Hogan and Samuel Lock have 
taken the present appeal. 


The alleged agreement between Hogan & Tureaud and their creditors is in 


the following words: 
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. We, the undersigned creditors of Hogan & Tureaud, agree to grant them the 
following extension, viz: in all of the month of March, 1852, 25 per cent. ; in all 
of the month of January, 1858, 25 per cent. ; in all of the month of March, 1858, 
95 per cent. ; and finally, 25 per cent. in all of the month of January, 1854, 
with interest at the rate of 7 per cent. per annum; this not binding on any unless 
every ereditor comes into the above arrangement. 

This instrument appears to have been executed in January, 1852. Shortly 
afterwards Tureaud retired from the firm and Hogan continued to carry on the 
business in bis own name and on his own account, purchasing goods from time 
to time to keep up his assortment, and to liquidate the business of the partner- 
ship. In June following, an inventory of the goods of the firm was taken, and 


‘amounted to the sum of $14,484 11, at cost price, exclusive of $4963 15 for 


ploughs held on consignment for sale. When Hogan & Tureaud established 
their firm they owned no capital. Mr. Thibaut aided them by endorsing their 
notes—so did Mr. Tureaud, of St. James. The notes thus endorsed by T'hibaut, 
and discounted by the banks, at the time of their suspension amounted to between 
$5000 and $7000, and were to be paid in full, according to the understanding of 
the parties. Independently of these notes, the liabilities of the firm amounted 
to about $30,912 70. The loss sustained by bad debts was about $10,000. It 
does not appear that any other assets belonged to the firm than those set forth 
in the above inventory at that date. 

As evidence of fraud on the part of both Hogan and Lock, it is argued by the 
plaintiff's counsel that Lock was a creditor of Hogan & Tureaud at the time of 
the respite for $2554 68; and, from the 1st of January, 1852, was familiar with 
their whole business relations; that he was compelled, under an execution, to 
pay Twibill & Edwards, as endorser, the note of Hogan & Tureaud for $775 98; 
that he was continually dealing with Hogan, selling him goods and taking his 
notes ; that he finally took Hogan into his employ; that under his influence and 
advice, his notes, given in part payment of the sale to him, were given in payment 
to Busby & Little for a debt due by Hogan individually; and that some time 
after the suit of T'wibill & Edwards had been brought against him, he consum- 
mated his bargain with Hogan by paying McNeely two of these notes. 

We are of opinion that the charge of fraud is unsupported by the evidence. 
Finding himself unable to continue business any longer with a reduced stock, 
an impaired credit and a heavy annual expense for rent, salaries of clerks, &c., 
Hogan made known his condition to several of the creditors of Hogan & Twureaud, 
and his intention io sell out. Some of them advised, but none of them appear to 
have disapproved of his determination. His negotiation with Lock for the sale 
of the goods was openly spoken of previous to the date of the sale: Lock ap- 
pears to have communicated his intention to make the purchase to some of the 
creditors, and his inducement for doing so. After the contract was concluded 
between the parties, it took four or five weeks to make the inventory of the 
stock, and this to the knowledge of several of the creditors who occasionally 
visited the store during that time. The inventory of the goods, at cost price, 
amounted to $7965 85, which appears to have been paid as follows, to wit: 
ten notes, each for $517 57, dated the 10th of March, 1853, drawn by Lock to 
his own order, and endorsed by him and payable at 12, 18,24, 80 and 86 months; 
three notes given by Hogan for goods sold to him by,Zock after the dissolution 
of the firm, amounting to @1295 90. And here it may be observed, as we infer 
from the evidence, that Lock, in common with the other creditors, Vredenburg, 
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Folger, David, Wright and Sturtevant, sold goods to Hogan for the p 
enabling him to carry on his business successfully ; and, as all the oth 
been paid in full, we see no good reason why he should not also be paid, 
other items completing the price, are satisfactorily accounted for. rend 
sworn on behalf of the plaintiffs, says, “I suppose Hogan sold out at epg 
hardware is an article always worth first cost. 1 have bought at two and a halt 
years credit; it is the usual way when parties sell out at cost.” Bacchus, ong 
of the creditors, testifies that ‘‘ Hogan’s stock was much broken ; that a discoum 
on the cost prices would be a fair price for it.” Lock, it appears, intimated § 
some of the creditors, that he was induced to buy out Hogan in order to e 

him as a salesman in his store to extend his business with the planters, with 
whom Hogan had a large acquaintance, and would draw him a good deal of 
custom, but did not want the goods if Hogan could make some other disposition 
of them. But it is said that Lock was a heavy creditor of Hogan & Tureaud, 
and made the purchase with the fraudulent design of procuring an unjust pre 
ference over the other creditors in the payment of his claim. This allegation” 
appears to be unsupported by the evidence. It is true that Lock, as one ef the 
parties to the agreement with Hogan & Tureaud, was put down for three dik 
ferent sums, namely: $775 93, $685 10 and $1093 45, evidenced by three 
promissory notes; but it appears that the two last mentioned notes were held 
by the Mechanics’ & Traders’ Bank. Leonard Sturtevant, one of the creditors, 
testifies “that cne of the amounts due Lock, which he thinks was the second 
one, was paid in the Mechanics’ Bank, thinks he assisted Hogan in taking it up, 
by lending him $129, or thereabouts. The note was taken up because Vredem 
burg, one of the directors of the bank, and one of the plaintiffs against the same 
defendants, said it was impossible for Hogan & Tureaud to resume till it was 
taken up, &c.” The certificate of G. Cruzat, commissioner, shows that the fok 
lowing notes were paid in the Mechanics’ & Traders’ Bank on the 28th of 
January, 1852: “ Hogan & Tureaud’s note, order of Lock, due 19th January, 
1852, $1093 65; Hogan & Tureaud’s note, order of Samuel Lock, due 28th of 
January, 1852, $685.” We think it is not unreasonable to infer that both these 
notes were taken up by Hogan; at all events, it does not appear that Lock ever 
took up either of them. In relation to the note of $775 93, it is shown that 
Lock had transferred the same to Twibill & Edwards, who have received from 
Hogan the two first instalments on account thereof. On the 15th of July, 1863, 
Twibill & Edwards recovered a judgment against Lock, as endorser, for the re 

















maining instalments due on this note. Thus it is evident that Lock was nota 


creditor of the firm of Hogan & Tureaud at the date of the sale, as alleged by 
the plaintiffs. Whether the notes given as the consideration of the gale were 
misapplied by Hogan or not is a matter in our opinion which cannot affect in 
any manner the validity of the sale. But was there any such misapplication? 
We think we are fully authorized, by the evidence, to answer this question it 
the negative. Although no inventory was taken when the respite was granted, 
yet we think there is sufficient evidence in the record to enable us to arrive at 
an approximate invoice value of the goods then on hand. The inventory at the 
time of the sale, as we have seen, amounted to $7965 85. Deducting therefrom 
$781 69, the amount paid Robb by Lock for goods on account of Joshua Schole- 


field & Son, then lying in the Customhouse and included in the purchase, theré 


remained then in the store $7184 16. The stock had then been reduced by sales 


from June, 1852, to February, 1853, to $7184 16. Supposing Hogan to have 
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eorresponding sales during five months, from the date of the respite to that 


. of the inventory of June, 1852, he would have sold goods invoiced approximating 


to the sum of $5191 85. Adding this to the inventory of June, 1852, would 
amount to $19,625 96, as the invoice value of Hogan & Tureaud’s stock at the 
date of the respite. 

Under the agreement it is evident that the creditors acquired no other privi- 
lege or lien on the stock of Hogan & Tureaud, their debtors, than that which 
the law had already conferred upon them. After the dissolution of the partner- 
ship, we think it may be fairly inferred from the testimony of Tureaud, that his 

r Hogan was fully invested, if not with the ownership, at least with the 
authority to sell the stock under the circumstances disclosed by the record ; at 
all events, he carried on the business in his own name and for his own account. 
[t was not only known but approved by the creditors, who continued to deal 
with him on terms of credit. It is shown that during the time he thus continued 


_jn business, he purchased goods, to keep up his assortment, to the amount of 
- $11,000 and paid for them; that he received consignments of ploughs, carts, 


wagons, &c., for sale on commission; and that the money arising from this 
sale of his goods and such consignments was applied indiscriminately to the 
payment of all his liabilities. It is shown that he has paid on account of the 
debts due by the firm $16,345 72, exclusive of $1778 65, the amount paid the 


Mechanics’ & Traders’ Bank, and the indorsement of Thibaut and Tureaud, . 


amounting to upwards of $10,000. We think the evidence shows conclusively 
that he has fairly accounted for his liability to the creditors resulting from the 
management of the assets of the firm of Hogan & Tureaud. But it is said that 
he has misapplied the notes of Lock given as the price of the goods sold. It 
is in proof that he was largely indebted to Busby, Little & Co. for consignments, 
and gave in part payment thereof six of the Lock notes; he aleo gave two others 
in payment of the claim of B. E. Exly,a wheelwright and wagon-maker, and 
the remaining two appear to have been transferred to Julia D. Dean. Upon the 
whole, after a careful perusal of all the evidence which is voluminous but not 
contradictory, we are of opinion it is insufficient to sustain the charge of fraud 
against Hogan under the statute of 1840. Lock wasclearly not a creditor of the 
firm of Hogan & Tureaud at the date of the sale, as charged in the plaintiffs’ 
petition ; he had ceased to be so for more than a year before in relation to the 
two notes which he had endorsed to the Mechanics’ & Traders’ Bank; and as to 
the third, endorsed to Twibill & Edwards, which he was compelled to pay since 
the date of the sale, it appears that the two last instalments thereon are still 
due him. The allowance of his claim in part payment of the price, as it placed 
him upon the same footing with the other individual creditors of Hogan, should 
not, in our opinion, affect the validity of the sale. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below, so far as it decrees the defendants Jeremiah S. Hogan, Joseph P. Tureaud 
and Léon Séré to pay, in solido, to the plaintiffs, three hundred and ninety-six 
dollars and thirty-two cents., with interest on one hundred and ninety-two dollars 
and eighty cents., from the 4th of March, 1853, at the rate of seven per cent. per 
annum, and like interest on two hundred and three dollars and forty-three cents., 
from the 4th of January, 1854, till paid, be affirmed with costs; and that in every 
other respect said judgment be avoided and reversed,:the said plaintiffs to pay 
the costs of appeal, and so far as relate to said Samuel Lock also those of the 
court below. 
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Wasser Lea, J., dissenting 1 think a sale made by an insolvent debtor of his wt 
. ait 
Hoaay. stock in trade, on terms of credit, to a creditor who is fully aware of his in sou! 
vency, ought not to be protected, especially where the creditor takes the o T 
: in part payment of his own claim. fam not satisfied, from the evide é i 
nee ; 
the plaintiffs are estopped by having consented to the sale. ead 
~= ary 
ie den 
elidel } plai 
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Jacop Mussina v. W. ALLinG et als. ve 
An action for the revindication of immovables is a real action, and an action to compel a — said 
ance of lands falls within this category. Bel 
The State courts of Lonisiana have no jurisdiction to compel a conveyance of lands situated had 
Texas—and, by the Court: When the plaintiff entered into a Texas partnership in Texas lang 
claims, he impliedly submitted himself to the Texas laws and tribunals. His attempt to bring thom T 
titles before the courts of Louisiana for adjudication, either directly or indirectly, is not to be ing 
vored, as it is not necessary for the due enforcement of our own laws, nor for the supp: 
fraud within our borders. Aside from matters confided to the Federol Government by its Const. - 
tution, the relation of the States of this Union, inter se, is that of foreign States in close ‘amity, T 
Each is sovereign in its proper domain. If we would secure respect for our own sovereignty, # dul 
should pay respect to the sovereignty of others T 
Plaintiff claims to have been a joint owner with two of the defendants of certain lands in Texas, | 
He charged a combination of his co-defendants to defraud him of his interest in those lands, of | 
and brought this suit for damages resulting therefrom. But held that, so far as the record dig. T 
closed, there was a title paramount to that under which plaintiff claimed. Held, also, that then doll: 
was no proof that he was entitled to damages. . 
incl 
{HIS case was tried by a jury before the Fourth District Court of New Op Sess 
Orleans, Reynolds, J. Wolfe & Singleton, Roselius and Duncan, foe T 
plaintiff. H. D. Ogden, R. Hunt and Bonford, for defendants and appellants pro 
Sporrorp, J. This suit was instituted in the Fourth District Court of New T 
Orleans, on the 1st of November, 1851. ville 
The plaintiff, Jacob Mussina, describes himself as a resident of Louisiana, Hon 
and the four defendants, Stillman, Belden, Basse and Hord, as citizens of tT 
Texas; the other defendant, Alling, being a citizen of Louisiana. ' kno 
The leading allegations of the petition are the following : som 
That the plaintiff, together with two of the defendants, Stillman and Be sult 
den, on the 9th of December, 1848, entered into a written contract, by which up, 
they agreed to hold jointly certain land titles intended to cover the town calléd pric 
Brownsville, situated on the Rio Grande, in the State of Texas, the interestéf trus 
the parties to be in the following proportions: Stillman one-half, Belden ont Oct 
fourth, and Mussina one-fourth ; that the defendant Alling, (who was the part ville 
ner of Belden, in the firm of Belden & Co., trading at Brownsville,) was secretly T 
interested with Belden in this contract of the 9th of December, 1848, or shore Tex 
ly afterwards became so; that Stillwell, Belden, and the petitioner, (constitu Stil 
ing the Brownsville Town Company,) employed the defendants, Basse & Hord, that 
as attorneys at law in relation to their land speculations aforesaid, and that den 
Basse & Hord continued to act in that capacity, as well as in the capacity @ tos 
agents for the company, up to the —— day of December, 1849, when Sb had 
man, Belden, Basse and Hord, aided and abetted by Alling, combined and ei 4 tire 
tered into a conspiracy to defraud the plaintiff out of his just rights, under f tere 





the agreement of the 9th of December, 1848, and to slander him and his titles 
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| to the graputy embraced in the agreement, with a view of crippling his re- 
bat bas es &e. 


_ That, on the 14th December, 1849, Stillman and Belden sold out to Basse 
t Hord, all their own interest, as well as that of the petitioner, under the 


. gid agreement, for the pretended price of $15,000; that, owing to the fiduci- 


ary relations between the parties, it was not competent for Stillman and Bel- 
den to sell, nor for Basse & Hord to buy, so as to defeat the rights of the 
plaintiff; but, as he deems it for his advantage to adopt this purchase, he does 

go, and claims to be the beneficiary thereof and the rightful owner of the 
veel property thus purchased by Basse & Hord, subject to the obligations 
by them contracted in the several deeds now of record. 

That the property included in the partnership agreement, at the time of the 
said sale, was worth $300,000, and that Basse and Hord, and Stillman and 
Belden before them, had made large sales and realized $136,000, which they 
had fraudulently appropriated and refused to account for. 


That the defendant, Adling, had aided and abetted Basse & Hord in effect- . 


ing sales under their said purchase, slandered the petitioner's title, and war- 
ranted the titles of Basse & Hord. 

That the value of the Brownsville property had been impaired by the frau- 
dulent sale to Basse & Hord. 

That Basse & Hord were insolvent, and wholly irresponsible for the amount 
of property thus thrown into their hands. 

That Alling and Belden, on the 5th of January, 1851, for the price of one 
dollar, accepted a title from Basse & Hord, to a valuable piece of property, 
included in the agreement of the 9th of December, 1848, and now have pos- 
session of the same, with a view to defraud the plaintiff 

That Stil/man also accepted their title to another valuable piece of the same 
property, for one dollar, with the same fraudulent intent. 

That all the defendants had conspired to secrete certain maps of the Browns- 
ville property, which were originally intrusted by the Company to Basse & 
Hord, as attorneys. 

That the petitioner being somewhat embarrassed, as was confidentially 
known by Stillman, Basse and Hord, and having purchased an interest in 
some lands in Texas, about Point Isabel, for which he was unable to pay, con- 
sulted with the defendant Hord, under whose advice a deed of trust was drawn 
up, upon his interest in the Brownsville property, to secure his vendors for the 
price of the Point Isabel property, in the sum of $28,750. Hord being the 
trustee and advising the beneficiaries, who also were his clients, on the 20th of 
October, 1849, when the deed was made, that Mussina’s interest in Browns- 
ville was a sufficient security for that amount. 

That there was pending in the United States District Court at Galveston, 
Texas, a suit entitled Cavazos et al. v. Stillman et al., in which the title of 
Stillman, Belden and Mussina, was contested, and an adverse title set up; 
that Basse & Hord were employed, among other counsel, for Stillman, Bel- 
den and Mussina, in that case, and had neglected to take the testimony proper 
to sustain the defense; that Hord had been made a witness in the cause, and 
had'testified, that since the institution of the suit, he had purchased the en- 
tire interest of Stillman and Belden, two of the deféhdants, and was also in- 
terested in favor of the establishment of the old title which he was called to 
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prove up; that this double employment in favor of the complainants 
Auana.  fendants was a betrayal of professional trust and a fraud upon the par 
that Basse & Hord had made a collusive agreement with the complai . 
Cavazos and wife, by which the subject-matter of the suit had been 
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mised on an agreement to divide the property, which was in fraud of the peti ” 
tioner’s right; that Alling, Belden and Stillman, further conspiring with Bagg : 
& Hord, on the 26th of February, 1851, caused an amended answer to by — ni 
filed for Stillman and Belden, in the said Chancery suit, denying that the — tor 
plaintiff Mussina had any title in the town site of Brownsville, and ay th 
that Stillman owned three-fourths, and Belden one-fourth of the whole. | 
‘Lhat Simon Mussina was the plaintiff’s agent in all the Brownsville matters, 
and had full knowledge of all the frauds practised by the defendants. the 
Upon these allegations the plaintiff, in his original petition, asked that AL Ba 
ling and Belden be condemned to make him a title of the property they én 
bought of Basse & Hord, for the price of one dollar, and to account for the El 
revenues, and in default thereof to pay him $12,000; that Alling, Stillman, sa 
Basse & Hord, be condemned to convey to him, by one and sufficient title, all W 
the property included in the contract of 9th December, 1848, and acquired by & 
subsequent purchase under the said contract, as well as all the property ag the 
quired by either of the said parties in fraud of the petitioner’s rights, and that fer 
in default of so doing, they be condemned, in solido, to pay him $300,000 im m 
the way of damages ; there was also a prayer for general relief. of 
Alling was cited in New Orleans, the place of his domicil. pre 
Belden, Basse and Hord, casually found in New Orleans, were cited there. 
Stillman has not been cited, nor has he made an appearance in the cause, ba’ 
All the parties who were brought into court, excepted to the jurisdiction im lat 
limine litis. ; 1 
They averred that the demand on it8 face was in the nature of a petitory ac err 
tion, for lands lying in the State of Texas, where all but one of the defendant's in { 
reside; that the action is therefore local, and cannot be maintained in the | me 
State Courts of Louisiana. end 
This plea being overruled, the parties answered, still protesting agninat jud 
jurisdiction, and reserving all their rights under the exceptions filed. on me 
Nearly a year after the institution of his suit, the plaintiff presented a sup- upc 
plemental petition, asking the court to take it as an amendment and addition to wit 
the prayer of his original petition, and that, besides the relief already sought, 1 
it should be decreed that Stillman make the plaintiff a title to the property he s 
bought of Basse & Hord for one dollar, and to account for the revenues, and Cou 
further that all the defendants be condemned, in solido, to pay him $75,000 tion 
in damages for the wrongs, injuries, &c., growing out of the fraudulent combia- vey 
ation and conspiracy of the said defendant, against him, as set forth in the I 
original petition. pow 
The supplemental petition was not put at issue by default or answer. ; asst 
One Antonio Longorie, a citizen of Mexico, intervened in the suit, praying it is 
leave to join the plaintiffs in seeking to compel the defendants to make @ com, stat 
veyance of the real estate described in the petition, and in procuring a recog that 


nition of the title of Jacob Mussina, on the alleged ground that Mussina had fect 
conveyed the said property to him in trust for the vendors of the Point Isabel inte 
property, upon which the sum of $25,750 was said to be still due by the plain- Ti 
tiff. Longorie, as trustee, further prayed judgment for the said sum of 
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$98,750, and that the land described in the plaintiff's petition be sold to satisfy 


gaid claim by privilege and preference, &c. 

This petition in intervention was served upon the plaintiff’s attorney and 

on the defendant Alling only, but does not appear to have been put at issue. 

At the plaintiff ’s instance the cause was tried by a jury. 

The trial appears to have occupied about ten days, the evidence being volu- 
minous and complicated. The records of several suits in the courts of Texas, 
touching various titles and claims to the lands in question, form a portion of 
the evidence. 

The jury rendered a verdict in the following form : 

We, the jury, find that the defendants shall convey unto Jacob Mussina, 
the plaintiff, by good and sufficient title, all the rights of property acquired by 
Basse & Hord, under the transfer of conveyances of the 14th December, 1849, 
and 8lst January, 1850, within ninety days from the date hereof, and that 
Blisha Basse, R. H. Hord, 8. A. Belden and W. Alling, pay to the plaintiff the 
sum of $25,000 damages. We, the jury, further find that 8. A. Belden and 
W. Alling convey to J. Mussina the property purchased by them from Basse 
& Hord on the 5th January, 1851, and, on the said defendants complying with 
the above, the said plaintiff shall refund the said amounts advanced by de- 
fendants for the purchase of the property, and in default of the defendants 
making the above conveyances within ninety days, we, the jury, find in favor 
of the plaintiff, J. Mussina, for the sum of $214,000, in lieu of the title to the 
property.” 

A judgment was rendered pursuant to this verdict, and the District Judge 
having overruled the motion for a new trial, offered by the defendants, the 
latter appealed. 

In this court the plaintiff has joined in the appeal, averring that there is 
error in the judgment to his prejudice, and that upon finding the issues of fact 
in favor of the appellee, he is entitled upon the proofs and pleadings to a judg- 
ment in solido against the defendants, for the amount claimed in the petition, 
and supplement’! petition, to wit: $375,000. Wherefore, he prays that the 
judgment of the court below be so amended as to give him an absolute judg- 
ment for $375,000, and without prejudice to any equitable lien he may have 
upon the lands in controversy, and that the judgment so amended be affirmed 
with costs.” : 

The first question to be discussed is the question of jurisdiction. 

So far as the action may be styled a real action, we think that the State 
Courts of Louisiana have no jurisdiction over it. An action for the revendica- 
tion of immovables is a real action. C.P.4. And an action to compel acon- 
veyance of lands, falls within this category. 

It is true the English Court of Chancery, in the exercise of its peculiar 
power over the consciences of parties, served with its subpena, has indirectly 
assumed a jurisdiction touching real property situated abroad. But even there, 
it is believed that the cases generally will be found limited to a widely different 
state of facts from that which is presented by the record before us, to wit: 
that the parties defendant reside within the jurisdiction, that the land to be af- 
fected by the decree is under the dominion of the crown, and that, without the 
interposition of Chancery, there must be a failure of justice. 

The courts of the United States which have been invested with chancery 
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jurisdiction have borrowed their doctrine and their practice from English 
cedents. 
The case of Massie v. Watts, 6 Cranch, 157, relied upon by the plaintiff wy 


ay 


a case from the United States Circuit Court of Kentucky against a de . . 
resident there; the land incidentally affected was situated in Ohio, but the 


question concerned the location of certain titles emanating from the Gover. 


ment of the United States; and the case was within the peculiar provines of | 


equity, not remediable at law. 

These circumstances would hardly make the case of Massie v. Wattsa ones 
cedent to support the jurisdiction of the Fourth District Court of New Orleang 
in the present controversy concerning land titles in Texas, even if that court 
Lad been endowed by the Legislature with chancery powers. 

But the people of Louisiana have always resisted the encroachments ot 
foreign modes of procedure, and especially the peculiar doctrines and forms 
of chancery. 

After the Act of Congress of the 26th May, 1824, it was reluctantly ads 
mitted that the federal courts sitting in Louisiana had equity powers techni- 
cally so called, and the question divided the Supreme Court of the United 
States. Livingston v. Story, 9 Peters, 652. 

We find no warrant in our law and no justification in principle or necessity, 
for importing into our simple system of remedies one of the most subtle 
doctrines by which the chancellors of England extended their jurisdiction and 
aggrandized their power, a doctrine which, if carried into effect here without 
the limitations already alluded to, might occupy the courts of New Orleans 
with investigation of land titles all round the world. ‘ 

True, our State courts may be said to have, both common law and equity 
jurisdiction in this sense, that they are generally competent to afford such 
relief, to parties and in cases properly before them, as may be demanded ina 
judicial proceeding, either at law or in chancery, in those States which recognize 
the English division of remedies. But it does not follow that all of the prero 
gatives claimed by courts of common law and courts of chancery, and all their 
artificial rules and peculiar dogmas should be usurped by the courts of 
Louisiana. 

The case of MceDowel v. Reed, 3 Ann. 391, has been cited as an authority in 
point. We do not find it so. That case was long held under advisement, and 
the decree was a very guarded one; in the decree we are to look for the char- 
acter of the precedent. 

The cause was remanded to ascertain if the garnishee, resident in New 
Orleans, had money in his hands, the proceeds.of certain lands and slaves in 
Mississippi, which, by a contract made in New Orleans, had been conveyed to 
him in trust, with power to sell for the benefit of certain preferred creditors of 
the grantor, who was the defendant in execution, and to the prejudice of the 
complainant who resorted to the garnishee process. The court only intimated 
by its judgment, that if the garnishee had money in his hands, the proceeds of 
this arrangement made in Louisiana between citizens of Louisiana, in violation 
or in fraud of her laws, he should not be protected by his own reprobated com 
tract from paying it over to the seizing creditor. 

No other case has been cited from our reports to show that it was compe 
tent for the District Court to decree that the defendants should make the plain- 
tiff a title to lands in the State of Texas. 
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“The plaintiff, however, who succeeded in the court below in procuring a 
nt for the land, almost in the words of the prayer of his petition, has 
chosen in this court to complain of that portion of the judgment, to drop the 
demand for a conveyance, and to ask an absolute jadgment for $375,000 in 
When we consider that the gravamen of the complaint is the divestiture of 
title to lands in another State and their depreciation, by means of a conspiracy 
concocted there between persons resident there, it might well be doubted 
whether the incidental and subsidiary prayer for damages, which is now for 
the first time made the principal and indeed the only prayer, changed the legal 
aspect of the question of jurisdiction presented by the exceptions taken and 
overruled in limine. . It has been said by high authority that if a court has 
no jurisdiction of a principal question it has none of its consequences and in- 
cidents. Per Kent C. J. in the matter of Ferguson, 9 John. 239. See also as 
to local actions for land, and damages to real estate. Vattel’s Law of Nations, 
B. 1, Ch. VIII, $103, Story’s Conf. Laws, $543 et seq. Rogers v. Wood- 
bury, 15 Pick. 156. Livingston v. Jefferson, 1 Brosch. 203. Howard v. Inger- 
soll, 23d Ala., 673. , 

But we do not find it necessary to decide the case wholly upon this ground. 
For, assuming (according to the oral argument pressed upon us at bar on behalf 
of the plaintiff) that where two things are prayed for, one within and the 
other without the sphere of its jurisdiction, the court must listen to the former 
prayer, and assuming also that we have a right to hear and determine the case 
upon the simple demand for damages, as if the action were transitory, still, 
weare compelled to say, after a diligent examination of the entire record, that 
the plaintiff has not furnished the means of a conjectural approach towards 
justice between the parties at present, by any judgment for damages 
whatever. 

It may be that the plaintiff has suffered much, it may be that he has suffered 
not at all. 

But, in controversies growing out of joint speculations in real estate, it is 

not upon wild conjecture that courts of justice should undertake to assess a 
specific amount of damages. 
, Such is the volume of the record and such the multiplicity of points both of 
fact and laws litigated between the parties, that we can only indicate a few of 
the numerous obstacles which render it impossible to do justice here and now, 
and which impose upon these litigants the necessity of postponing their con- 
troversy about damages, until the main question of title in its complicated 
bearings shall have been disposed of in the forum and by the law of the place 
rei site. 

The plaintiff in asking for damages assumes that the Brownsville Company 
absolutely owned the town of Brownsville ; whereas they only owned certain 
pretensions of doubtful validity under which they took possession. 

The revolutions of seventy years had covered the town site with varions con- 
flicting claims flowing from the various governments under whose empire the 
territory along the eastern bank of Rio Grande had successively passed. 

One of these pretended titles emanated from the city of Matamoros on the 
opposite side of the river. Most of the lands in question were once a part of 
the ejidos, or town commons, granted to that city by the Congress of the State 
of Tamaulipas, The ayuntamiento of Matamoros parcelled out this portion of 
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their municipal domain in Jadors, or small farms, to tenants from 
their own citizens. These farmers thus acquired an inferior and mongrel gon 
of title, somewhat analogous to that conferred on the lessee by the emphyte , 
tical lease of the civil law. The direct dominion remained either in the 
Matamoros or in the sovereign ; 5 the useful dominion passed to the occupant of 
the labor subject however to ‘various burdens and conditions. These labor 
titles formed one class of claims which attracted the attention of speculatog 
covetous of acquiring a speedy fortune, many of whom anticipated that 
Brownsville would become a thriving city, when the American army left that 
neigborhood, after the successful termination of the late war with Mexico, 

But some thought that such claims would not be respected by the courts, 
and contended that the superior title of the city of Matamoros vested in the 
State of Texas, by the event of war, as that State had declared in 1836, when 
she was a Republic, that her jurisdiction extended westward to the Rio 
and now that boundary was acknowledged. The partisans of this theory sup. 
posed that these lands, having de jure constituted a part of the public domaig 
of Texas ever since the legislative declaration of 1836, and de facto since the 
military occupation in 1846, had for some time been subject to entry under 
Texas scrip and head-right certificates, some of which had been thus located 
by one David Snively since the occupation of the country by the United States 
troops. 

In 1848, the defendant Stillman, a man of wealth, residing there, made in- 
vestments in both classes of claims with the view of building up a town. He 
bought labors from Zamora and the two Velas, and scrip located by Snively to 
the amount of 4,676 acres, and employed surveyors who proceeded to lay out 
the town in lots. 

Simon Mussina, the plaintiff’s brother, and editor of a newspaper in Browns- 
ville, having heard of Stil/man’s operations and intentions, proposed a part- 
nership with him in speculating in Brownsville titles. As an inducement he 
held out the fact that he could control some more labors, in which he had been 
offered an interest by the farmers for the aid he might give them in forwarding 
their pretensions; he also professed some skill in Mexican titles. The nego 
tiation of Simon Mussina with Stillman resulted in the wrrtten agreement of 
the 9th December, 1848, which is the main foundation of the plaintiff’s case 
as presented in his petition. For some reason which does not very clearly 
appear, Simon put the name of his brother Jacob into the partnership, acting 
himself as his agent, the plaintiff never having been upon the Rio Grande. 

The contract purports to be made between Stillman, Belden and Jacob Mus- 
sina, and binds them to hold jointly all Zabors of land which they or either of 
them had purchased or might thereafter purchase within what is termed the 
ejidos of Matamoros on the left bank of the Rio Grande, embracing the town of 
Brownsville, as also all locations and rights under Texas certificates or land 
scrip situated within the aforesaid ejidos; they also agreed that, after all 
liabilities should be settled the profits resulting from the sale of lands should 
be divided according to their respective shares in the partnership (to wit: 
Stillman 4, Belden $ and Mussina }) all losses and expenses to be divided in 
the same ratio. 

The company thus constituted sold some lots, chiefly on a credit, giving 
bonds for title, or actual titles, with the warranty of the company; and for 
some time lots were in demand, Basse & Hord acting as the agents of the com> | 
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_ But the lots owed their value, not to the intrinsic worth of titles derived 
Mexican labor tenants, or from Texas scrip locations, but mainly to the 
warranty of Stillman and Belden who were residents of the country and in 
mod credit. 
It is amply proved that Jacob Mussina of New Orleans was insolvent, and 


* it would seem that his brother and agent, who testifies that he was equally in- 


terested with him in all his operations upon the Rio Grande, was not in much 
better condition. 

It appears that the warranty of Mussina, an insolvent absentee, added 
nothing to the value of the lots. 

Directly after the company commenced operations, their claims under the 
labor settlements and scrip locations were assailed by an ancient title descend- 
ing from the Spanish crown. 

On the 12th January, 1849, or less than five weeks after the partnership 
contract was signed, Cavayos and wife and various other persons representing 
themselves as the heirs of the original grantee Don Jose Salvador de la Garza, 
asserted their title dating back to the year 1781, by instituting a suit for the 
lands in question against Stillman, Belden et als., in the United States District 
Court for the District of Texas. 

At this time Mussina was unquestionably indebted to the company for his 
share of the expenses, and it is not surprising that his partners, encountering 
a law-suit at the outset, should have demanded a contribution from him. He 
appears to have gained time, and induced them to postpone their demand, by a 
proposal of his agent Simon, who, on the 12th January, 1849, addressed a 
letter to Stiliman inclosing some Texas land certificates, which he estimated at 
$1,540 and which he requested Stillman to hold “as collateral for advances 
made in the purchase of Brownsville.” 

The plaintiff avers in his petition, that he entered into the agreement of 9th 
December, 1848, in good faith, and has fully discharged all the duties and obli- 
gations that devolved upon him under it: he assumed the affirmative of that 
issue; but the letter above referred to, as well as the testimony of his agent 
called by the defendant to testify against his interest, show that he did not con- 
tribute his quota to the joint expenses of a hazardous enterprize. The same 
testimony indicates that he contended for a point which would have wrought 
injustice towards his partners, viz: that the sale of lots should go on under the 
warranty of the company (which as we have stated derived its value from the 
names of Stillman and Belden) and that the proceeds should be divided among 
the partners before the titles were finally tested at law. 

As the collaterals were afterwards returned to the plaintiff and he has not 
to this day paid a contribution, the judgment for $375,000 which he secks 
would be a clear gain, with no valuable consideration other than the time 
spared by Simon Mussina from his editorial duties in attendance upon the 
courts and correspondence about the titles. 

So embarrassed was Simon Mussina in October 1849, that he availed himself 
of his agency for his brother to mortgage his interest in Brownsville, to some 
of his own creditors by a deed of trust. 

In the following December Stillman and Belden sold out to the defendants, 
Basse & Hord, who were agents of the town compapy. This sale of the 14th 
Dec., 1849, does not purport to convey to Basse & Hord the interest of Mus- 
sina. But a dispute had arisen as to what that interest was under the circum- 
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stances then existing. Stillman and Belden insisted that he had 
rights under the contract by failing to contribute to the expenses or to 
sponsibility of the partnership. He contended that he was not bound 
tribute, and that the profits of the speculation would pay his share of 


penses incurred. It would appear that just before the sale of the 14th Dees 
ber, Simon Mussina had some difference with Basse & Hord about another 


matter, to wit: the advice they had given their clients, Simon Mussina’s . 
relative to the registry of the deed of trust, just mentioned, upon the Mussing 
interest in Brownsville, executed on the 24th October, 1849, in which Hord wa 


appointed trustee. The result was that another trustee was substituted to Hori, 


on the 15th December, 1849. 

The purchase by Basse & Hord, two days afterwards, of the interest of 
Stillman and Belden would seem to have aggravated the dissensions which had 
grown out of Mussina’s alleged failure to contribute to the expenses of the com. 
pany. 

On the 28th January, 1850, the scrip deposited as collateral for advances wag 
returned to Simon Mussina, and Stillman and Belden gave public notice that all 
business connection between them and Jacob Mussina had ceased on accountef 
his failure to comply with his engagements. 

On the 30th January, Simon Mussina having come to an open quarrel with 
Basse & Hord also, wrote a formal notice for the press in the following words; 
** All authority vested by me in Elisha Basse and Robert H. Hord, of the firmaf 
Basse & Hord, to act as my agents or attorneys in the affairs of the Brownsville 
Town Company, as also all other matters and things whatever, has been revoked, 
(Signed) Jacob Mussina, p. p. Simon Mussina.” 

The next day, Jan. 31st, 1850, Stillman and Belden executed the receguia 
to Basse & Hord, in which, for the first time, they appear to have warranted the 
latter against the claim of Mussina. 

Six weeks afterwards, Jacob Mussina filed a bill of complaint in the United 
States District Court for the District of Texas, against Stillman, Belden, Basse, 
Hord, and one George Lyon, setting forth many of the allegations of the petition 
in this case, but averring the property sold by Stillman and Belden to Bassed 
Hord to be worth more than $50,000, and the moneys collected for the sale of 
lots to be about $20,000 in cash and about $10,000 in notes; certain interroga- 
tories were propounded to the defendants, and, besides the prayer for a discovery, 
the following specific relief was asked: that all the pretended purchases of 
Basse & Hord from Stillman and Belden might be adjudged and decreed to have 
been made by Basse & Hord as the trustees of the complainant, and that, as his 
trustees, they should account and surrender to him all lands, notes, moneys, er 
dits, bonds and obligations, together with all maps, plats, surveys and title papers 
received from Stillman and Belden, and that the petitioner be subrogated to the 
place and stead of Basse & Hord, in respect to the property, etc., received by 
them under the conveyances of the 14th December, 1849, and 31st January, 1850, 
upon compliance on his part with the terms conceded by Stillman and Belden to 
Basse & Hord; there was a further prayer that the defendants be compelled to 
account to the petitioner for all sales of luts and other receipts. 

This bill was met by a demurrer, but, so far as the record informs us, itis 
still pending in the United States Court for the district of Texas. 

In the court below, Belden pleaded the pendency of this suit by way of ow 
ception, and the same plea is set up in the answer of Basse & Hord. 
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fhe amendment asked for by the appellee in this court, as stated in his brief, 
geduces the case to a question of damages; it is said that the land is no longer 
jn controversy here. 

But the land is in controversy in Texas between the same parties, Alling 
alone excepted. How can we guage'the damages, until we know what the Texas 
tribunal will do with the plaintiff’s suit forthe land there? A judgment in his 
favor simply for damages here will not bar the claim for specific relief pend- 
ing there. And if his legal position be correct, that by reason of their former 
employment as agents and attorneys of the company, the purchase by Basse & 
Hord of the three-fourths interest of Stillman and Belden enured to his bene- 
fit, (a point which it is for the Texas tribunal, already possessed of that con- 
troversy, to determine,) and if his allegations about the value of the company’s 
daims be also correct, he will turn out to be a gainer by the alleged frauds 
practiced by his former partners and the partnership attorneys, and we should 
not give him an additional reward in damages. 

And as to the proceeds of lots sold, the present petition is not so framed as 
to call for a liquidation of the partnership. The plaintiff's bill in equity, pend- 
ing in Texas, has called the defendants to account for these matters, and there, 
at the domicil of the partnership, it is proper they should be adjusted. If there 
were any evidence before us (which there is not) to show the amounts received, 
they are still liable to be refunded to the vendees and warrantees of the com- 
pany, should their titles not prevail, and, by the terms of the partnership, no- 
thing is to be distributed till all liabilities shall have been settled. 

The depreciation in the value of lots which is complained of, is also an inci- 
dental question, The evidence shows that this was owing rather to commercial 
depression, a diminished population, and the clouds of adverse titles that thick- 
ened over the company’s claims, than to the quarrel between the partners and 
the denial of Mussina’s interest. Besides, if the plaintiff is not yet entitled to 
the lots or their value, he is not entitled to damages for their depreciation. 

We now return to the Cavazos suit, in which the De la Garea title was asserted 
against the defendants, Stillman and Belden, to which suit Jacob Mussina vol- 
antarily made himself a party, and which resulted in a decree recognizing that 
title as paramount. 

The inconsistent positions taken by the plaintiff with regard to this decree 
have contributed to our embarrassment in the case. 

He first contends that the decree is void for want of jurisdiction, and then 
claims in argument a large amount of additional damages, not charged in any 
of his pleadings, because, as he avers, that decree defrauds him of the Point 
Isabel tract of land bought in the name of Simon Mussina, 

It is difficult to see how a decree, void for lack of jurisdiction, can have de- 
stroyed a title not in contestation in the suit. 

From Mussina, who volunteered an appearance, the denial of jurisdiction, 
ratione persone, cannot be heard. And it is plain that the court had jurisdic- 
tion of the subject-matter of the suit. If other parties should have been made, 
it does not follow that the decree is void as between the parties that were made. 
Can the }-laintiff claim damages for this decree, which he has not sought to set 
aside by any of the direct modes known to the practice of the Texas or the 
United States tribunals ? 

We do not pretend to say that the decree was right. But Mussina, present 
in court by his separate counsel, as well as by his agent, contested the case, 
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with full knowledge of all the material facts which he now sets up co 
in avoidance of the decree. 

Basse & Hord never appeared as his attorneysin that case. They ap 
only as the attorneys of Stillman and Belden, and of some of the De la G 


heirs who were made plaintiffs without atithority, and who retired ton 


position. If Basse & Hord were ever the attorneys of Jacob Mussina, ind 
vidually, of which we do not find satisfactory proof, they were, as we have 
publicly discharged on the 30th January, 1850,—more than a year before the 
Cavazos suit was tried. More than a year before the trial Mussina knew that 
they had bought out Stillman and Belden and that the latter subsequently wap 
ranted them against his interest in the Brownsville titles. He thus dealt with 
them on the Cavazos trial at arm’s length, and he had no longer a right to rely 
upon them to look after his interest in that suit. On the record his interest was 
denied by his former partners. On the other hand he instructed his special at- 
torneys, before the termination of the suit, to take such steps in the further pro. 
ceedings as would establish his title to the whole site of Brownsville. Simon 
Mussina, the plaintiff’s agent, was present and made an affidavit on the trial, 
He is alleged to have been cognizant of all the frauds practised by the de 
fendants, to have been skilled in Mexican titles, and to have devoted much 
time and labor to travelling and attending to law suits for the plaintiff. 

Now, the plaintiff’s petition in the present cause was filed after the trial but 
before the rendition of the decree in the Cavazos suit. He seemed to have 
anticipated that the decree must go against his interests, for he makes it matter 
of special complaint in the petition, that the procurement of the testimony to 
prove and maintain the title of the defendants in the Cavazos suit was intrasted 
mainly to R. H. Hord, and that he neglected to take at Brownsville and else 
where the necessary depositions to prove up and maintain the rights of the de 
fence, and especially the adverse possession of the defendant and their grantors, 

If there was any neglect, the plaintiff must charge it upon his agent and counsel 
and not upon his adversaries. 

But it is said that the decree was procured upon the testimony of Hord, an 
interested party. This does not appear, for the other evidence is not before us 
nor are any reasons for the judgment given. Were the fact so, still Mussing 
had the power to object, and did object to the competency of the witness, who, 
on his voir dire, openly avowed his interest in both the contending titles. Mus 
sina was not deceived on the trial. If the judge ruled incorrectly in admitting 
Hord to testify, or gave undue weight to his testimony, those are matters forre 
vision upon appeal, but they do not authorize us to override the decree as a mere 
nullity. 

Again, it is said that because Basse & Hord were the agents and attorneys of 
the Brownsville Town Company, their purchase of the Cavazos title must be held 
to enure to the benefit of Mussina, and so he must be the beneficiary of the 
fraudulent decree. 

It does not appear that Basse & Hord contracted for the purchase of the O# 
vazos claim until some time after the 30th January, 1850, when the plaintiff die 
charged them from all employment on his behalf. 


It is a question, for the courts of Texas to determine, whether the plaintiff me 


acquired the Cavazos title by reason of the previous relations of Basse & 
towards the Town Company, and their subsequent purchase from the heirs o 
Dela Garza. 
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as Again, we are asked to treat the old De la Garza grants as stale and fraudu. 


although it was sustained by the Cavazos decree, to which the plaintiff was 
aparty. Ifthe judgment were out of the way we have not the information which 
would enable us to take sucha responsibility. This grant always excited the 
serious apprehensions of the company, and it would seem that the plaintiff, or his 
nt, had even bought an interest under another portion of the same grant in 
August, 1849. The Cavazos claim was one of the obstacles to the success of 
the company, rendering the direct warranty of Stillman and Belden necessary to 
the sale of lots. 

But it was not the only trouble encountered by the holders of the labor claims 
and scrip locations. 

The State of Texas ignored their pretensions, and assumed to have succeeded 
to the paramount title of Matamoras and of Mexico on the 19th December, 1836, 
when she declared her boundry on the west to be the Rio Grande. She assumed, 
moreover, that the ejidos thus acquired, finally confirmed to her by the result of 
war, had not fallen into the general mass of her vacant lands, and that none of 
her laws had subjected them to be entered by serip or head right certificates. 

Accordingly, on the 24th January, 1850, by an Act of the Legislature incor- 
porating the city of Brownsville, she donated the ejidos, in controversy, to the 
city itself in trust for certain public charities enumerated in the charter. This 
formidable claim must have been discussed for some weeks before it matured 
into a legislative grant, and it is but reasonable te suppose that the prospect of 
encountering it was one of the inducements of Stillman and Belden to make the 
sale of the 14th December, 1849. 

It is true the Act incorporating Brownsville was subsequently repealed. But 
thereupon the District Attorney filed an information in the proper court to provide 
for the conservation and execution of the trusts; and the court, holding that the 
repeal of the city charter did not operate a revocation of the charities, and adopt- 
ing the equitable doctrine that trusts shall never fail for want of a trustee, 
ordered and decreed that two new trustees be appointed to carry out the bene- 
volent purposes of the Legislature in the administration and sale of the property. 
This decision is not technically binding on the adverse claimants, as Simon Mus- 
sina testifies, because the proceedings were, in form, ex parte. But, in reality, 
Basse &: Hord were heard as amici curi@ in opposition to the motion of the Dis- 
trict Attorney, as the holders of two anterior titles. Their pretensions, both 
under the Town Company and the De la Garza grant, are discussed at length in 
the learned opinion of the District Judge before whom the information was tried, 
and were there pronounced inferior to the title conveyed by Texas to the 
charitable uses aforesaid. 

The testimony of Simon Mussina also points to another adverse claim, as 
likely to be asserted by the city of Matamoras, perhaps on the ground that her 
municipal possessions on this side of the Rio Grande could no more be divested 
by the events of war than those of any private owner, 

The only property the company ever had, being thus beset by actual and 
impending litigation, the plaintiff would be fortunate, if by resorting to an ac- 
tion of damages in another State, he could exchange his conditional one-fourth 
interest in the Snively scrip locations and Mexican labor pretensions, for any 
absolute judgment for the value of the whole of Brownsville. He would thus 
escape, what were otherwise inevitable, the ordeal of a Texas war of titles, 
and the contingency of eviction. 
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But, to give him the judgment he seeks, we must assume that, by the ' : 
of Texas, the fraudulent attempt charged upon his adversaries to deprive 


to make all the defendants his warrantors, that the partnership claims to the 
Brownsville town site, bought as an experiment and menaced on every side by 
hostile titles, some of which have been already successfully asserted in the 
Texas courts, were, nevertheless, perfect and indefeasible. We must pro- 
nounce the De la Garza grant to be stale and fraudulent; the Texas dong- 
tion to the Brownsville charities to be an empty pretence, and the idea of an 
undivested interest still remaining in the city of Matamoras, to be preposter- 
ous. Non nostriim tantus componeri litis. The courts of Texas must, in the 
first instance, settle these disputed titles to lands withir their jurisdiction, and 
the demand for damages, if it could ever properly be entertained in the courts 
of Louisiana, is at least premature in the present stage of the business, and 
this for causes quite independent of the alleged frauds of the respondents, 

If the charge of defeating the plaintiff’s interest in the partnership of De. 
cember 9th, 1848, by a fraudulent conspiracy were true, the intrinsic dam. 
ages would be the amount he invested in the partnership; but he invegt- 
ed nothing. The resulting damages would be the amount of profits 
of which he has been deprived. But the profits would be nothing and 
the losses great and sure, if either of the rival titles shouid prove paramount 
to those purchased by the company. That such is likely to be the case, may 
reasonably be inferred, not only from the records in evidence, but trom the fact 
that Basse & Hord, notwithstanding the brilliant acquisitions of which it is said 
they have robbed the plaintiff, are proven by his witnesses to be as insolvent 
as before. 

So much upon the hypothesis that the plaintiff’s interest in the town titles 
has been destroyed by the machinations of the defendants. We would not be 
understood to intimate that that interest can have been so destroyed. The 
plaintiff’s title, such as it is, has been of record in the proper office of the 
county of Cameron, where the land lies, ever since the 18th of May, 1849, and 
we see no obstacles to the vindication of his rights in the courts of the locali- 
ty. Indeed, his only adequate and complete remedy is there. We are not 
permitted to entertain a doubt of the ability or disposition of the courts ofa 
sister State, to mete out justice to those who seek it in the right way. 

When the plaintiff entered into a Texas partnership in Texas land claims, 
he impliedly submitted himself to the Texas laws and tribunals. His attempt 
to bring those titles before the courts of Louisiana for adjudication, either di- 
reetly or indirectly, is not to be favored, as it is not necessary for the due en- 
forcement of our own laws, nor for the suppression of fraud within our bor- 


ders. Aside from matters confided to the Federal Government by its Consti- ; 


tution, the relation of the States of this Union inter se is that of foreign States 
in close amity. Each is sovereign in its proper domain. If we would secure 
respect for our own sovereignty, we should respect the sovereignty of others. 

In so far as the residence of the defendant Alling, exempts him from the 
operation of some of the principles herein announced, it may be added, that 
the same difficulties which are at present in the way of even an approximative 
estimate of damages as against the principal offenders, apply to him, whois 
charged as an aider and abettor. 


of his one-fourth interest in the partnership, has so far redounded to his ad 
vantage, as to invest him with his partners’ three-fourths, and not only so, but 4 
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‘We also deem it proper to say, that the evidence which tends to show that 


he is liable in solido for the acts of his co-defendants in Texas, appears to us 


to be slight and inconclusive. 

It is therefore ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that the plaintiff’s demands be dismissed, as in 
case of non-suit. It is further ordered and decreed, that the plaintiff pay costs 
ip both courts. 

Merrick, C. J. I concur in the judgment in this case, on the ground that 
there is in the record no sufficient evidence on which to base a decree in favor 
of the plaintiff. 

The uncertainty which rests upon the titles, in regard to which the judg- 
ment of this court is sought, is so great, that in my opinion, it precludes, for 
the present at least, any safe estimate of damages. The judgment of nonsuit, 
therefora, receives my concurrence. 

Bucuanan, J. (concurring). ‘The plaintiff’s case was presented to the court 
below, upon an alternative prayer for the conveyance of the title to land, or for 
damages. 

Before this court, the former alternative is abandoned, and the prayer for 
damages alone remains. 

This claim for damages reposes essentially and indispensably upon an as- 
sumption that plaintiff, on the 9th December, 1848, and subsequently, was owner 
of an undivided fourth of certain lands situated in Cameron County, Texas, 
by titles derived from the State of Texas, and from the city of Matamoras. 

These titles have been the subject of contestation in a suit in equity in the 
District Court of the United States, for the District of Texas, having Circuit 
Court powers; and by final decree of that court, rendered in January 1852, 
have been declared null and of no effect. 

The plaintiff was a party defendant to that suit, having filed his appearance 
and answer on the 9th July, 1849, and was specially named in the decree. 

He instituted the present action on the 1st November, 1851, pending the 
suit in equity in the Federal Court in Texas, and his petition alleges the pend- 
ency of said suit, and certain alleged fraudulent and collusive proceedings of 
some of the defendants (who were engaged in the suit in equity, either as 
defendants or solicitors,) touching the defence of that suit, as grounds for dam- 
ages. 

To sum up briefly. In November, 1851, whilst a suit in the nature of what 
we would call a petitory action for land, instituted by third persons, claiming 
under an adverse title, was pending against the present plaintiff as well as the 
present defendants, in a court of competent jurisdiction, in the State (Texas) 
where the land is situated, the present plaintiff cited his co-defendants in the 
said petitory action, before a Louisiana tribunal, and demands that the title be 
here settled in his favor, in the absence of those parties who were plaintiffs in 
the petitory action, and who might be (and as the result of that action has 
shown, are,) the true owners of the land. This is a change of venue which 
I think inadmissible. The action of the Federal Court, in Texas, could not 
thus be forestalled by that of the Louisiana tribunals. 

I do not lose sight of the argument of one of the learned Counsel of plain- 
tiff, that the concession of the fact that plaintiff has lost the land by the judg- 
ment of the United States Court, in Texas, does not exclude a claim for 
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SUPREME COURT OF LOUISIANA, & 
damages against a party by whose frauds that judgment may have - . 
brought about. But upon this point I observe, first, that there was no judp 
ment in Texas when this suit was instituted, and, therefore, the cause of action 
supposed had not yet arisen. And, secondly, an inspection of the record. 
the Texas suit, shows that the plaintiffs, in that suit, claimed under a gp 


from the Spanish Crown, in 1781, and that Mussina, Belden and Stillmg, 


z 


claimed under titles from the city of Matamoras, dated 1834 to 1844, and under _ 
titles from the State of Texas, dated in 1847 and 1848. The judgment of the 
United States Court, in Texas, declares the Spanish grant to be the older ang 
superior title ; and annuls, by particular reference, so far as they conflict, 

the Spanish grant, each and every title held by Mussina, Belden and Stillman, 
There is no allegation either in the equity suit in Texas nor in the present 
that the Spanish title was a fraudulent one ; and no matter how negligent, g 
even how fraudulent may have been the conduct of plaintiff’s partners, or of 
the other defendants in the management of the Texas law suit, or of the other 
transactions connected with their joint speculations in lands, in and around 
Brownsville, it is manifest that plaintiff’s eviction from those lands was dam. 
num absque injurid, unless upon the hypothesis that the Espiritu Santo grant 
was an inferior title to that held by A/ussina and his partners. Upon that 
point, the judgment of the court, in Texas, has concluded the plaintiff. At all 
events, the question is not re-examinable in this court. 


R. N. Ogden & Leovy, for a re-hearing : 


Having but recently been employed to assist the counsel of the plaintiff ig 
his application for a rehearing, we feel great diffidence in attempting to impugn 
an opinion so elaborate as that pronounced in this case. 

The first question treated by the court is that of jurisdiction, and to that we 


first respectfully invite a reéxamination. After a condensed statement of what _ 


the court considered “ the leading allegations of the petition,” the opinion states 
that “all the parties who were brought into court, excepted to the jurisdiction 
in limine litis. They averred that the demand on its face, was in the nature of 
a petitory action for lands lying in the State of Texas, where all but one of the 
defendants reside; that the action is therefore local, and cannot be maintained 
in the State courts of Louisiana.” The validity of this plea must depend upon 
the nature of the demand contained in the petition. 

The opinion says, that so far as the action ‘may be styled a real action, we 
think that the State courts of Louisiana have no jurisdiction on it. An action 
for the revendication of immovables is a real action, (C. P. 4,) and an action to 
compel a conveyance of lands falls within this category.” 

lt must be in reference to this demand, to these allegations, and to the plea 
interposed against them in limine litis, that these observations of the court 
are to be applied. They cannot be applied to any suggestions contained in the 
answer to the merits filed after this plea was overruled. If this plea had been 
sustained, the petition would have been dismissed, and none of the matters 
contained in the answer to the merits, would have found their way to the at 
tention of this court. Acting on an appeal from a decision so rendered, your 
attention would have been confined to the petition and the plea. In this man- 
ner only, we most respectfully suggest, is this question now to be investigated, 
without reference either to allegations of the answer, or proofs in the cause, 
How far the defendants are at liberty to set up any questions of disputed title, 
and thus embarrass the true issues in this cause; and how far such defence is 
supported by the proofs, are questions for future consideration in connection 
with the merits, but they are manifestly foreign to the present inquiry, which 
must rest for its solution on a sound application of precedents and principles to 
the original issue presented by the petition and the plea. : 

Can this be properly “styled a real action,” or “an action for the revendi« 
cation of immovables,” in the language of the opinion; or as the defendants 
express it in their plea, “a petitory action for lands.” : 

e respectfully think not. 
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In such actions the primary object is always the recovery of the thing. In 
this the primary object is redess for an injury, and the relief sought is in dam- 
unless the defendant chooses to accept the alternative presented to him, of 
gurrendering the thing fraudulently withheld. Over such an action, there can 
be no doubt of the jurisdiction of our courts. That the power of our courts 
to do justice in such cases, is not restrained by the consideration that their 
may affect lands situated beyond their jurisdiction, is well settled by 

isions of this court. In McDowell et als. v. Read et als. it was held that 
“Where a court is called upon to enforce a right, it may avail itself of its 
isdiction over the person, to do justice relative to a subject-matter beyond 
its jurisdiction, though lands be affected by the decree.” 38 Ann. 391. See 

npely vy. Berry et als. 12 Rob. 80. . 

not this case precisely the case supposed by Chief Justice Marshall, in 


‘ the case of Massie v. Watts, 6 Cranch, 148, “ where tHe defendant in the ori- 


inal action is liable to the plaintiff, either in consequence of contract, or as 
trustee, or as the holder of a legal title acquired by any species of mala jides 
ticed on the plaintiff.” In such case, this great Judge said, “the principles 
of equity give a court jurisdiction wherever the person may be found, and the 
circumstance that a question of title may be involved in the inquiry, and may 
even constitute the essential point on which the case depends, does not seem 
sufficient to arrest that jurisdiction.” 

This case is so directly in point, that we must pray to be excused for ex- 
pressing some surprise at its not having been regarded by this Honorable 
Qourt as of controling authority. 

The view taken of it in the opinion, is expressed as follows: 

“The case of Massie v. Watts, 6 Cranch, 157, relied upon by the plaintiff, 
was a case from the United States Circut Court of Kentucky, against a de- 
fendant residing there; the land incidentally effected was situated in Ohio, but 
the question concerned the location of certain titles emanating from the gov- 
ernment of the United States, and the case was within the peculiar province 
of equity, and not remediable at law.” 

‘From this, we think, it must be inferred that, in the opinion of this court, 
one of the material grounds on which the jurisdiction was sustained, was, that 
“the question concerned the location of certain titles emanating from the gov- 
ernment of the United States,” and that in such a case, by reason of the sub- 
ject-matter of the suit, the courts of the United States would have jurisdiction, 
without regard to the situation of the land. If such a ground of jurisdiction 
existed, it was conclusive, and superceded the necessity of referring to any 
other. It would hardly have escaped the luminous mind of Chief Justice 
Marshall, or the notice of his associates. 

Yet, we find no allusion to it, as an element in the question of jurisdiction. 
On the contrary, the decision rests upon the general principles of equity juris- 
prudence, and not upon any special authority of the Federal Judiciary. Af- 
ter stating the case, and citing minutely the leading English precedents, it 
concludes in these words: “‘ Upon the authority of these cases, and of others 
which are to be found in the books, as well as upon general principles, this 
court is of opinion that, in a case of fraud, of trust or of contract, the juris- 
diction of a Court of Chancery is sustainable wherever the person be found, 
although lands not within the jurisdiction of that court, may be effected by 
the decree.” 

Nottingham said, in the case of Anglasse v. Muschamp, 1 Vernon, page 
75, “the defendant residing in England, having fraudulently obtained a 
rent charge on lands lying in Ireland, a bill was brought in England to set it 
aside. 

“To an objection made to the jurisdiction of the court, the Chancellor re- 
plied, ‘this is surely only a jest put upon the jurisdiction of this court by the 
common lawyers; for when you go about to bind the lands and grant a se- 
questration to execute a decree, then they readily tell you that the authority of 
the court is only to regulate a man’s conscience, and ought not to affect the 
estate, but that this court must agree in personam only; and when, as in this 
case, you prosecute the person for a fraud, they tell you that you must not in- 
termeddle here, because the fraud, though committed here, concerns lands that 
lie in Ireland, which makes the jurisdiction local, and so wholly elude the ju- 
risdiction of this court.’ The Chancellor, in that case, sustained his jurisdic- 
tion on principle, and on the authority of Archer vy. Preston, in which case a 
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contract made respecting landsin Ireland, the title to which depended onan 
act of settlement, was enforced in England, although the defendant was.a peg 
dent of Ireland, and had only made a casual visit to England. On a rehearing — 
before Lord Keeper North, this decree was affirmed. y a | 

“In the case of the Earl of Kildars v. Sir Maurice Eustace and Fi ‘ 

1 Vernon, 419, it was determined, that if the trustee live in England, a 
Chancellor may enforce the trust, although the lands lie in Ireland. : 

‘In the case of Zoller v. Coteret, 2 Vernon, 494, a bill was sustained for the 3 
foreclosure of a moxtgage of lands lying out of the jurisdiction of the court, — 
the person of the mortgagee being within it. 

**Subsequent to these decisions was the case of Penn v. Lord Balti 1 
Vernon, 449, in which the specific performance of a contract for lands lying jn 
North America was decreed in England. 

“Upon the authorit} of these cases, and of others which are to be found jp 
the books, as well as upon general principles, this court is of opinion that ing 
case of fraud, of trust, or of contract, the jurisdiction of a Court of Chance. 
ry, is sustainable wherever the person be found, although lands not within the 
jurisdiction of that court may be affected by the decree. i 

“The inquiry, therefore, will be, whether this be an unmixed question of 
title, or a case of fraud, trust or contract.” ; : 

The question of jurisdiction might be safely rested here; but its importanee 
induces us to call the attention of the court to a few additional authorities on 
the point. 

“ The principles thus laid down apply with the same force, where the ’ 
table obligation in question has its origin in the contract of the defendant, ag 
when it originated in a wrongful disregard on his part of the antecedent equit 
of the complainant. It is, therefore, well settled, that a contract for the ab 
of land will be specially enforced against a defendant within the jurisdiction 
of the court, although the land itself may be without it. The law was so held 
in the cases of Fuirley v. Shippen, Wythe’s Ch. Cascs, and Guerrant v. Fow- 
ler, 1 Hen. & Mumford, 4, before the decision in Massie & Watts, and since 
then in Shattuck v, Cassidy, 3 Edwards, 152, and seems to be now too well 
settled for controversy. In Ward v. Arredondo, Hopkins, 213, the doctrine 
that rights growing out of contract are not tied down to any special locality, 
was applied under circumstances somewhat peculiar, and where the parties to 
the contract were beyond the reach of the court, as well as the property, to 
which the contract related. The defendants, who reside at Havana, had agreed 
to sell land to the complainants, who were residents of New York, and had 
actually sent a conveyance of the property, which was returned for some im 
formality in its execution. The mistake was corrected, and the deed placed ia 
the hands of defendants’ agent in New York, but with directions not to deliver 
it to the complainant, unless on the payment of a sum of money in addition to 
that stipulated for in the original contract. Under these circumstances, the 
court sustained a bill for an injunction to prevent the agent from returning the 
deed to the defendants, and to compel him to deliver it to the plaintiffs in exe- 
cution of the contract.” 

The decisions above cited were fully sustained in the recent case of De Kiyn 
v. Watkins, 3 Sandford, 185, where it was held, that when land which had 
been obtained by fraud from the complainant, was sold to a subsequent pur- 
chaser with notice of the fraud, the purchase would be set aside, and sa recon- 
veyance directed, although the land lay beyond the jurisdiction of the court. 

‘“‘The general principle, that the performance of equitable obligations will 
be enforced, without regard to the situation of the property, to which they te- 

late, was applied in the case of Mitchell v. Bunch, 2 Paige, 606, by decidin 
that equity would compel the discovery of assets fraudulently concealed an 
withheld by a debtor, and their application to the payment of his debts, ab 
though consisting of lands in another State.” White & Tudor’s Leading Cases 
in Equity, p. 324, et seq. 

* Although the property of a defendant is beyond the reach of the court, 80 
that it can neither be sequestered nor taken in execution, the court does not 
lose its jurisdiction in relation to that property, provided the person of the de- 
fendant is within the jurisdiction. By the ordinary course of proceeding, the 
defendant may be compelled either to bring the property in dispute, orto 
which the complainant claims an equitable title, within the jurisdiction of the 
court; or to execute such a conveyance or transfer thereof, as will be 
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~ “¢ient to vest the legal title, as well as the possession of the property, accord- = Masia 
Fne to the lex loci rei site.” Ibid, p. 325. hanene. 
~ *Althongh the question, how far the courts of our country are authorized 
to proceed against foreigners temporarily within their jurisdiction, in relation 
to contracts made in another country, has been frequently raised, it appears 
now to be well settled, both in this State and in England, that they have juris- 
diction to enforce the performance of such contracts, where the party proceed - 
ed against is within the jurisdiction of the court. And it makes no difference 
whether the defendant is actually domiciled here, or is temporarily within the 
jurisdiction at the time of the service of the process to appear and answer the 
intiff’s demand. Sicard v. Whale, 11 John. R. 194, Peck v. Hozier & Mu- 
ek 14 id. 346; Smith v. Spinola, 2 id. 198; Imley v. Ellessen, 2 East’s Re- 
ports, 453. Neither is this practice of entertaining suits against, or between 
foreigners, of recent origin, or confined to the courts of this country and of 
England. By referring to the digest, it will be found that the courts of Rome 
not only took cognizance of suits betweer. foreigners, but that a Judge was 
specially authorized to discharge that duty. White & Tudor’s Leading Cases 
in Equity, p. 326. 

vf vabady the fact that the property is not within the jurisdiction consti- 
tutes no bar to a proceediug in a court of equity, if the person is within the 
jurisdiction, for a court of equity acts upon the person, or, to use the appropri- 
ate phrase, ecquitas agit in personam.” Story Eq. PI, $489. 

e opinion says: “It is true the English Court of Chancery, in the exercise 
of its peculiar power over the consciences of parties served with its subpoena, 
has indirectly assumed a jurisdiction touching real property situated abroad ; 
but, even then, it is believed that the cases generally will be found limited to a 
widely different state of facts from that which is presented by the record before 
us, to wit: that the parties defendant reside within the jurisdiction ; that the 
land to be affected by the decree is under the domion of the crown; and that, 
without the interposition of Chancery, there must be a failure of justice. 

“The courts of the United States which have been invested with Chancery 
—- have borrowed their doctrine and their practice from English pre- 

ents.” 

We have shown that neither in England nor in the United States does the 
jurisdiction of a Court of Chancery depend upon the residence of the defendant. 

n the case of Massie v. Watts, the language is: “the jurisdiction of a Court 
of Chancery is sustainable whenever the person be found.” 

In Archer v. Preston, “a contract respecting lands in Ireland was enforced 
in England, although the defendant was a resident of Ireland, and had only 
made a casual visit to Enguland. In several English and American cases we 
have cited from White and Tudor, vol. 2, part 2, p. 826, it was held to make 
“no difference whether the defendant is actually domiciled here, or is tempora- 
rily within the jurisdiction at the time of the service of the process to appear 
and answer the plaintiff’s demand. In this respect, then, there is certainly no 
difference between those cases, in which the English and American courts have 
taken jurisdiction, and the case before the court. As to the second ground of 
difference, “that the land to be affected by the decree is under the dominion 
of the crown,” which, in another part of this opinion, is applied to the States 
of this Union, as being, except in their federal relations, ‘foreign States in 
close amity,” each sovereign, and bound to respect the sovereignty of each, we 
respectfully suggest that in no English or American decision which we have 
been able to find, is the question placed upon that ground. In those quoted, 
it is put upon the jurisdiction of the court, and not upon the power of the sov- 
ereign. In the case of Massie v. Watts, it was admitted that if the case in- 
volved “a naked question of title, the jurisdiction of the Circuit Court of Ken- 
tucky would not be sustained,” and yet the lands lay within the dominion of 
the general government. In the English cases, the land was situated beyond 
the jurisdiction of the court, but clearly within the dominions of the crown, and yet 
the jurisdiction was supported on the general power of the court to act upon 
the person, without the slightest allusion to the situation of the lands as within 

e dominions of the crown. As to the third ground of difference, “that with- 
out the interposition of Chancery there must be @ failure of justice,” we re- 
spectfully think it constitutes no difference, because our courts are courts of 
equity as well as courts of law. 
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But the leading opinion, after commenting upon the decision of the St 
Court of the United States, which we have quoted, proceeds to say: “ These 
circumstances would hardly make the case of Massie v. Watts, a pre ‘to 
support the jurisdiction of the Fourth District Court of New Orleans, in fhe 
present controversy concerning land titles in Texas, even if that court had been _ 
endowed by the Legislature with chancery powers. But the people of Louj 
ana have always resisted the encreachments of foreign modes of procedure i 
especially the peculiar doctrine and forms of chancery. ‘ “te 

“After the Act of Congress of the 26th May, 1824, it was reluctantly ag. 
mitted that the federal courts sitting in Louisiana had equity powers, techni 
so called, and the question divided the Supreme Court of the United Stat 
Livingston v. Story, 9 Peters, 652. 5, 

“ We find no warrant in our law, and no justification in principle or n 
for imparting in our simple system of remedies one of the most subtle doctrines 
by which the Chancellors of England extended their jurisdiction and aggran. 
dized their powers; a doctrine which, if carried into effect here, without the 
limitations already alluded to, might occupy the courts of New Orleans with 
the investigation of land titles all round the world. 

“True our State courts may be said to have both common law and eqai 
jurisdiction in this sense, that they are generally competent to afford 
relief to parties, and in cases properly before them, as may be demanded ina 
judicial proceeding, either at law or in chancery, in those States which ; 
nize the English division of remedies. But it does not follow that all the pre 
rogatives claimed by courts of common law and courts of chancery, and all 
their artificial rules and peculiar dogmas, should be usurped by the courts of 
Louisiana.” 

We respectfully suggest that this passage contains errors, which have uncon- 
sciously influenced the conclusions of the opinion. The true question pre 
sented is not one of practice but of jurisdiction; not by what rules and modes 
of procedure our courts shall! act, but whether they have the powner to act at 
all; not whether the “artificial rules and peculiar dogmas” of an English - 
Court of Chancery should be “imported into our simple system of remedies,” 
but whether our courts possess equity jurisdiction, and are competent to ad 
minister relief under our simple system of petition and answer. 

The case of Massie v. Waits, we respectfully suggest, was authority to show 
what is a proper case for equitable relief, and so far as its facts are analogous 
to those of this case, it was a precedent. Supposing this to be sucha 
and that the Fourth District Court was competent to afford equitable relief, we 
respectfully ask whether the authority of that case, and the English and Ameri 
can decisions we have cited, should not be considered safe guides in leading 
you to the conclusion that its jurisdiction over the person, arising from the na 
ture of the case, was not restrained by the locality of the lands which might 
be affected by its decree. 

That our courts possess full and complete equitable powers cannot be ques- 
tioned. See Hennen’s Digest, p. 466. 

Although it may be that “the people of Louisiana have always resisted the 
encroachments of foreign modes of procedure, and especially the peculiat 
doctrines and forms of chancery,” yet we are not aware that they have ever 
contended that our courts were not invested with full powers to enable them 
to do justice. The lawyers of Louisiana have always maintained that our 
courts were fully competent to afford equitable relief in all cases. Case of Zit 
ingston v. Story, 9 Peters, 652. 

Assuming, then, that the court below had full jurisdiction, and was author 
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ized by our laws to administer the relief sought, we proceed to other portions 
of the opinion, connected with the merits, which we respectfully suggest may 
require revision, the inquiry is, how far the plaintiff’s case, as stated in bie 
petition, is supported. At the threshold of this inquiry, it must be borne im 
mind that the case is not presented to this court as an original one, but as al 
appeal from the verdict of a jury sanctioned by the court of the first ins / 
that the case was one of damages for fraud, breach of trust, violation of cota 
conflicting proof, one, therefore, peculiarly of the province of the jury, and 
which this honorable court has been heretofore in the habit of attaching great 
weight to their verdict, the doctrine of this court, as collected from numerous 
decisions, is thus stated in Hennen’s Digest, vol. 1, page 94: an 
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“When the evidence is contradictory, the verdict of the jury upon questions 
‘of fraud and simulation, the assessment of damages, the credibility of witnesses, 


 gnd other matters of fact peculiarly within its province, will not be disturbed 


‘unless manifestly erroneous.” 
_ We respectfully ask if there is not error in the views taken of the relative 
ition of the parties, which have had a material influence on the decision, 
opinion says, the plaintiff and defendants, Stillman and Belden entered 
jnto an agreement on the 9th of December, 1848, “to hold jointly certain land 
titles intended to cover the town called Brownsville, etc.” 

It further says: “The plaintiff, in asking for damages, assumes that the 
Brownsville Company absolutely owned the town of Brownsville, whereas they 
only owned certain pretensions of doubtful validity, under which they took pos- 
session.” ' 

We contend that the defendants stood in such relation to the plaintiff by their 
original agreements, and by their repeated recognition of his rights, and of the 
completeness of the title, and they cannot be permitted to set up, as a defence 
to this suit, any questions of disputed title, or to embarrass this case with any 
inquiry into title. 

e contract of the 9th December, (to be found at p. 127 of the record, and 
on p. 2 of the original brief,) and the acknowledgments and recognitions of 
title, to which we shall now beg leave to refer your honors, as found in both 
record and original brief, prove, we most respectfully think, that the parties 
agreed to hold, not mere “land titles,” but ands ; not mere titles, “intended to 
cover the town called Brownsville,” but the land itself on which the town then 
stood. Not “mere pretensions of doubtful validity under which they took 
possession,” but the land itself, of which they had the peaceable, open, notorious 
and quiet possession, under titles perfect in all respects, derived from persons 
who had similar possessions, during a period sufficient to cover all defects by 
the mgis of prescription. And we further contend, that the fiduciary relations 
in which defendants stood towards the plaintiff forbade such a defence to this 
action. 

We respectfully consider that it is clearly established that Basse & Hord 
acted throughout as the attorneys-at-law and as the agents both of the Browns- 
ville Company and its individual members, in all matters connected with these 
lands, and as the attorneys-at-law of Jacob Mussina individually, in relation to 
certain other lands. 

And we submit to the court, whether the defendants can be permitted to set 
up, as a defence to this suit, the condition of the titles to these lands, and lead 
the court into an investigation of those titles; whether in so doing they do not 
lead us away from the true issues in the cause; and whether such a defence 
can lay in their mouth. 

It would be admitted that a defaulting teller of a bank, who had absconded 
with the funds of the bank, and invested them in the purchase of ‘ands, in his 
own name, in the island of Cuba, could not be permitted, if found here and 
brought personally into one of our courts, at the civil suit of the bank, claiming 
damages for his acts of embezzlement, and offering to take from him a convey- 
ance of the land bought with their funds, in lieu of damages, to set up as a de- 
fence that the titles to these lands were defective and imperfect, and lead the 
court into an investigation of their validity. Suppose a lawyer or agent, charged 
by one of our citizens with the defence of his title to real estate in San Fran- 
cisco, and put into possession of his title deeds and means of defence, should 
betray his trust and acquire a title in himself to such real estate, and hold it 
adversely to his client, could he, when made personally amenable to the juris- 
diction of one of our courts, in a suit like the present, be permitted to plead 
in defence that the titles were defective and the lands in litigation? The same 
principles which exclude such defence in those cases, ought, we conceive, to 
a it in the case stated in the petition, and supported as it is shown in 
proof. 

If, however, we are to be led, in this case, into an investigation of the char- 
acter and validity of these titles, we think they will be found, on a closer ex- 
amination, to be of higher dignity and perfection than they are represented to 
be in this opinion. It says: : 

“The Ayuntamiento of Matamoras parceled out this portion of their muni- 
cipal domain in Jabors, or small farms, to tenants from amongst their own citi- 
zens; these farmers acquired an inferior and mongrel sort of title, somewhat 
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2m to that conferred on the lessee by the emphyteutical lease of the ¢ij 
aw. ay 

Respectfully contending that the rights conferred by these labor titles 
more extensivs than those “ cenferred on the lessee by the emphyteutical 
of the civil law,” let us for a moment examine them on the supposition of ¢ 
analogy. ‘a 

The emphyteusis is described by Mackeldey, as the real right by whichy ~ 
person is entitled to enjoy another’s estate as if it were his own, on condition — 
of cultivating and improving it, and paying, at certain periods, a certain tax oF 
rent therefor. That although the emphyteuta does not become the owner of — 
the thing, yet he has nearly all the rights of an owner. That he has the fay 
right of enjoyment, consequently the right of possessing the thing and of reaps’ 
ing all the fruits thereof; that he has the right of disposing of the thing i 
by sale, on giving notice to the dominus or owner, who must, within two monthg’ — 
from such notice, exercise or waive his right of preémption. i 

“The grant of an emphyteusis,” he says, “is usually founded on a contract’ 
As this contract confers upon the emphyteuta a sort of ownership, it was Te” 
garded by many Roman jurists in the light of a contract of sale; but, ason 
other hand, it requires the payment of a yearly rent, others regarded it as” 
contract of hiring. This controversy among the Roman jurists, respecting the” 
nature of the emphyteutical contract, was settled by the Emperor Zeno, who 
decided that it was neither one nor the other, but an independent consensual” 
contract.” 

It originated in the custom of the Romans to divide conquered lands among” 
the citizens and soldiers, subject to the superior ownership of the State, aml 
bound to the payment of a rent to the e@rarium (treasury,) and “‘it being diffi- 
cult to find a willing tenant for lands lying waste and uncultivated, or one who” 
would be inclined to expend the necessary labor and capital to bring under cul- 
tivation land in which he had no permanent right, and to pay rent for it with 
out some prospect of an adequate return, to obviate this difficulty and to pro” 
mote agriculture, the rights of the tenants of waste lands were extended as far 
as possible, so as to give him a sort of ownership.” ‘This expedient had great 
effect in encouraging persons to undertake to reduce such lands to cultivation; 
and afterwards municipal and ecclesiastical corporations also let out lands be- 
longing to them, in a manner similar to emphyteusis.” , 

The title of the emphyteuta descended at his death to his heirs, unless he’ 
had disposed of it by will. ‘ 

Viewed, then, in the light of such a title, so nearly approaching to complete 
ownership, and only subject to be defeated by the non-performance of condF 
tions subsequent, what did it become when the performance of those conditions 
were rendered impossible by a change of sovereignty effected by conquest and 
treaty. 

He was so far owner, that he could alienate inter vivos or mortis causa, could 
mortgage the land or burthen it with servitudes without the consent of the 
dominus, Asa means of enforcing his rights, he had the action rei vindicatio 
utilis against every possessor, including even the proprietor himself. Besides 
paying the rent and improving the property, he had to bear all the public bur’ 
dens and taxes imposed upon it. Although he was bound to pay the rent 
(canon) agreed upon at the time specified, and without any previous demand, 

et “he did not forfeit his right ipso jure by a non-performance of his duties, 
ut only through an action brought by the proprietor.” 

From what is shown in this record, this labor title seems to be an absolute 
grant in fee, liable, however, to-be defeated on the non-performance of certain 
conditions subsequent. The grantee became owner. In many instances he 
had taken possession of and improved the land before obtaining the grant, 
the grant was then made, ratifying his possession and confirming his title a8 
owner. ‘The principal if not the sole condition was, it is believed, the payment’ 
of a rent almost nominal. See Doc. Fa., Rec. 803; Doc. Q., Rec. 112. ” 

The lands embraced in these titles were held by the grantees, as their own 
proerty, and were mortgaged, sold, seized for debt, transmitted by devise 

y descent during a great number of years, and no claim of forfeiture or de 
feasance was ever made during the existence of the former sovereign. The de 
fendants themselves, we show, treated them as absolute titles, supporting their 
averments by their oaths. 
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_ Inthe case of Soulard et als. v. the United States, C. J. Marshall said: 
_ #Jn the treaty by which Louisiana was acquired, the United States stipulated 
that the inhabitants of the ceded territory should be protected in the free enjoy- 
‘ment of their property. The United States, as a just nation, regards the stipu- _ 
Jation as the avowal of a principle, which would have been held equally sacred, 
though it had not been inserted in the contract. 

«The term ‘property’ as applicd to land, comprehends every species of title, 
inchoate or complete. It is supposed to embrace those rights which lie in con- 
tract, those which are executory as well as those which are executed. In this 

t, the relations of the inhabitants to their government is not changed. The 
|} newgovernment takes the place of that which has passed away.” 4 Peters, 
+ or Conditions subsequent are not favored in law, and are construed strictly, be- 
$ cause they tend to destroy estates; and the rigorous execution of them is a 
a jes of summus jus, and in many cases hardly reconcileable with conscience. 
If the condition subsequent be possible at the time of making it, and becomes 
impossible to be complied with, either by the act of God, or of the law, or of the 

ntor; or if it be impossible at the time of making it, or against law, the estate 
of the grantee, being once vested, is not thereby divested, but becomes absolute.” 
4th Kent, 130. 

In the United States v. Arredondo et als. 6 Peters, 745, the Supreme Court 
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«It is an acknowledged rule of law, that if a grant is made on a condition sub- 
sequent, and its performance becomes impossible by the act of the grantor, the 
grant becomes single.” 

The condition was, that the grantees should establish on the lands two hun- 
dred Spanish families. The court says in that case : 

“We are not prepared to say that the condition of settling two hundred Span- 
ish families in an American territory has been, or is, possible; the condition was 
not unreasonable or unjust at the time it was imposed. Its performance would 
have been deemed a very fair and adequate consideration for the grant, had 
Florida remained a Spanish province. But to exact its performance after its 
cession to the United States would be demanding the ‘ summum jus’ indeed, and 
enforcing a forfeiture on principles which, if not forbidden by the common law, 
would be utterly inconsistent with its spirit. If the case required it, we might 
feel ourselves at all events justified, if not compelled to declare, that the per- 
formance,of this condition had become impossible by the act of the grantors— 
the transfer of the territory, the change of governmont, manners, habits, customs 
laws, religion, and all the social and political relations of society and of life.” 

These lands had been severed from the public domain and from the eidos, or 
commons, and granted by metes and bonds—were so held as property, built 
upon, improved and cultivated under titles of ownership. Could they, consis- 
tently with the principles contained in these cases, and invariably acted upon by 
thecourts of this country, be considered, after the change of government, in any 
other light than as complete and absolute titles, the duties to the new sovereign 
in the shape of taxes and other impositions affecting all lands, taking the place of 
the rent and other impositions of the former sovereign ? 

Such, then, was the title under whien the plaintiff and his associates held their 
lands, and entered upon their enterprize. That they attempted to fortify it by 
a purchase of serip detracted nothing from the value of the title on which they 
relied, and is a matter of small consequence, which, however, will receive in its 
proper place a passing remark. The leading opinion says: “ Such is the volume 
of the record, and such the multiplicity of points, both of facts and laws litigated 
between the parties, that we can only indicate a few of the numerous obstacles 
which render it impossible to do justice here, and now, and which impose upon 
these litigants the necessity of postponing their controveray about damages, 
until the main questien of title, in its complicated bearings, shall have been dis- 
posed of in forum, and by the law of the place rei site.” 

These “numerous obstacles” are described as “clouds of adverse titles that 
thickened over the company’s claims.” 

These “adverse titles” are enumerated, and we beg leave to call your honors’ 
attention to them in the order in which they are mentivned in this opinion. 

According to the principles settled in the cases above cited, it is clear that the 
State of Texas did not acquire by “ the event of the war” any title to these lands, 
which Were then owned by individuals, subject only, as in the case of Arredondo, 
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to certain conditions subsequent; and consequently, the purchase by 
of the Snively serip locations, was at most only a work of abundant ea 
avoid litigation or annoyance. But, however, that may be, it does not pre 
in this case, any conflict of title, inasmuch, as both the labor titles and the, 
titles were united in the hands of thecompany. The next adverse title m 
is the De la Garza grant, which the opinion describes as follows: «J 
after the company commenced operations, these clains under the labor ge 
ment and scrip locations, were assailed by an ancient title, descending figs 
Spanish crown. 
“On the 12th January, 1849, or less than five weeks after the party 
contract was sighed, Cavazos and wife, and various other persons, represent 
themselves as the heirs of the original grantee, Don José De la Garza, a 
their title, dating back to the year 1781, by instituting a suit for the : 
question, against Stillman, Belden, et als., in the United States District Gg 
of the district of Texas. 
“This suit resulted in a final decree, recognizing the De la Garza grant a 
paramount.” 7 
Neither this claim, nor its final recognition as paramount, can, we res 
contend, form any obstacle to justice in this cause. The Cavazos suit, 
final decree rendered in it, are charged in the petition as being a part of 
complicated machinery of fraud and conspiracy, by which the plaintiff has 
wronged and injured, aud it does not now stand in legal contemplation as a ¢om 
flicting claim against us, because, as is charged and proved, it has been brow 
in during the pendency of the suit, and before the decree by our agents 
trustees, who now claim to be in possession of the property embraced in 
decree. What rights these agents and trustees acquired adversly to the plai 
in this suit, by their arrangements with the complainant in the Cavazos suit 
pends upon their relations and obligations under a contract, and are examinable 
in this court ; but as a question of disputed title, in which others than the 
fendants have any interest adverse to the plaintiff, it is forever set at rest by the 
acts of the defendants themselves. ’ a 

The next in the enumeration of these adverse titles is described as follows, 
in the leading opinion, after speaking of the De la Garza claim, and its establish. 
ment by a final decree of a competent Texas tribunal : ' 

“ But it,” the De la Garza claim, “ was not the only trouble encountered 
the holders of the labor claims and scrip locations. The State of Texas co 
their pretensions, and assumed to have succeeded te the paramoynt title of 
Matamoras and of Mexico, on the 19th of December, 1836, when she declared 
her boundary on the west to be the Rio Grande. She assumed, moreover, that 
the gjidos thus acquired finally confirmed to her, by the result of war, had not 
fallen into the general mass of the vacant lands, and that none of the laws had 
subjected them to be entered by scrip, or head-right certificates.” ; 

“ Accordingly, on the 24th January, 1850, by an Act of the Legislature, ineor 
porating the city of Brownsville, she donated the eidos, in controversy, to the 
city itself, in trust for certain public charities enumerated in the charter. This 
formidable claim must have been discussed for some weeks before it matured 
into a legislative grant; and it is but reasonable to suppose that the prospectof 
encountering it was one of the inducements of Stillman and Belden to make the 
sale of the 14th December, 1849.” 

“It is true, the Act incorporating Brownsville was subsequently repealed, 
But thereupon the District Attorney filed an information in the proper court to 
provide for the conservation and execution of the trusts ; and the court holding 
that the repeal of the city charter did not operate a revocation of the charities, 
and adopting the equitable doctrine that trusts shall never fail for want of @ 
trustee, ordered and decreed that two new trustees be appointed to carry 
the benevolent purposes of the Legislature, in the administration and sale of the 
property.” . 

“ The decision is not technically binding on the adverse claimants, as Simon, 
Mussina testifies, because the proceedings were, in form ex parte. But in 
reality, Basse & Hord were heard as amici curia@, in opposition to the motion of 
the District Attorney, as the holders of two anterior titles. Their pretensions, 
both under the Town Company and the De la Garza grant, are discussed at 











£7288 tS ata “7 








3s 


omens creas 


=? 





length in the learned opinion of the District Judge before whom the information. 


was tried, and were there pronounced inferior to the title conveyed by Texas to 
the charitable uses aforesaid.” 43 
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_ ifhis adverse title can present no serious obstacle, as we respectfully maintain, 


Pemren reasons : 
_ First—It is directly at variance with the other claim of the State of Texas first 


Ere in this opinion, “ that these lands, having de jure constituted a part of 





blic domain of Texas ever since the legislative declaration of 1886, and de 
since the military occupation of 1846, had, for some time, been subject to 
entry under Texas scrip and head-right certificates.” 
~ Sesond—The answet we have given to the first claim, equally applies to this 
second claim’ of the State of Texas, to wit: That the lands were private pro- 
rty, and protected by the principles recognized by our courts. 
rd—That the attempted donation of the gidos, or commons, to the city of 
Brownsville, contained in the charter, or act of incorporation, fell to the ground 
with the repeal of that act. 

Fourth—That the ex parte decree, here spoken of, was reversed by the Sv- 
preme Court of Texas. See Basse v. Fountleroy, 11 Tex. Reps. 

Fifth—That there is no one before this court setting up any such title, nor is 
it set forth ia any of the answers in this suit. ‘ 

Sixth—As the defendant’s counsel, in his brief, page 27, tells us: “ The State 
of Texas formally recognized the De la Garza grant, and relinquished by an Act 
of the Legislature, approved February 10, 1852, all its right, title and interest 
in the lands covered by it, to the original grantee, his heirs and assigns.” 

There remains but one more of the series of adverse titles enumerated in the 

jon, and it is thus described: 

«The testimony of Simon Mussina also points to another adverse claim as 
likely to be asserted by the city of Matamoras, perhaps on the ground that her 
manicipal possessions on this side of the Rio Grande could no more be divided 

the event of war than those of a private owner.” 

The only testimony of Simon Mussina on this subject is in the following 
words: “ Being asked what was the nature of the claim of the city of Matamoras? 
says: ‘The city pretended that it owned the property in fee, and had only leased 
it to those who had established the labors.’” 

This testimony does not “ point to” the grounds on which this claim of the 
city of Matamoras rested. It speaks of it merely as a pretension, and the pre- 
tension is evidently unsupported by a shadow of reason. The opinion says: 
“Perhaps on the ground that her municipal possessions on this side of the Rio 
Grande could no more be divested by the event of war than those of any private 
owner.” ‘but the protection thrown around private property by the conquering 
nation was never extended to belligerents ; and the “ municipal possessions” of 
the city of Matamoras could hardly be respected, when the sights of the sove- 
reignty, of which she was herself a creature, had been annihilated. 

ut the defendants themselves furnish a complete answer to this and to all 
these pretended titles, so far as they affect the present controversy. Their coun- 
sel says, page 27 of his brief, that “the decision in the Cavazos case itself, by a 
court of competent jurisdiction, affirms not only the original validity of the title 
but determines that the rights of the claimants had not been destroyed by the 
change of government, forfeiture, or adverse possession, etc.” 

hile we deny the validity of this De la Garza title, and claim the benefit of 

the defendant’s sworn denunciation of it as “ stale and fraudulent,” and insist 
that this decree was the result of a fraudulent and collusive conspiracy to in- 
, jure us, the defendants must be forever estopped by this admission from them- 
: selves setting up against us any of the pretended titles which they thus say have 
been finally set aside in their favor by the decree of a competent tribunal. 
: We cannot help thinking that this review of the case must disperse these 
; clouds of adverse titles, and that your honors must see that the only one re- 
) maining at all deserving of your consideration is the De la Garza grant, now 
| quietly held by our opponents in this cause, who attempt to obstruct your ju- 
risdiction, and to postpone an examination of the plaintiff’s claim of damages 
: on the ground of conflict and uncertainty in regard to the title. 

If we have succeeded in this, we hope to have removed the difficulties which 
seem to press upon the minds of the Chief Justice and of Mr. Justice Buchanan 
in their very guarded concurrence in the decree. 

His Honor the Chief Justice says: ‘I concur in the judgment in this case, on 
the general ground that there is in the record no sufficient evidence on which to 
base a decree in favor of the plaintiff. The uncertainty which rests upon the 
title in regard to which the judgment of this court is sought is so great that, in 
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my opinion, it precludes, for the present at least, any safe estimate of ¢ 

a Auinc. Lhe judgment of non-suit, therefore, receives my concurrence.” é 

i Now it appears that there is no uncertainty as to the title; or, at least, . 
that the defendants can set up as an obstacle to the plaintiff’s claim for dam 
ages; and that the only question is whether the title now held by Basse & Hop ‘ 
by virtue of the Texas decree, is in their hands a good defence against this < 
claim for damages. 

It is true, as stated by Mr. Justice Buchanan, that there was “no judgmem 
in Texas when this suit was instituted.” But plaintiff had alleged in this suit 
the “fraudulent and collusive proceedings of the defendants touching the : 
fence of that suit;” and, as stated in the leading opinion, had declared in hig | 
petition in this suit his anticipation “that the decree must go against his jp 
terest,” in consequence of those fraudulent and collusive proceedin The 
terms in which this charge is made, and this anticipation expre are a 
strong and explicit as language affords. 

, Although there may be no express allegation in so many words, “ eitherjg 

. the equity suit in texas or in this suit, that the title was a fraudulent one,” 
we respectfully submit to your honors that such a charge is substantially 
tained in both, and we have shown that in the answer of Belden and others ig 
this suit, the Cavazos title was expressly declared to be “stale and fraudulent,” 
and the charge was made under oath. a 

Lastly, in regard to the foregoing views of Mr. Justice Buchanan, “ that the 
judgment of the court in Texas has concluded the plaintiff,” and that “atal 
events, the question is not reéxaminable in this court,” we respectfully conceiyy 
that, in this case, your honors are not called upon to override that decree, o 
to touch it in any respect. So far as the present controversy is concerned, the 
plaintiff, without admitting its validity or authority, and reserving the right tp 
dispute both on all proper occasions, may well contend that its existence op. 
poses no legal obstacle to his rights or claims in this suit. 

It dees not deprive this court of the right to determine, under the facts and 
circumstances of this case, who are the real beneficiaries of that decree, OF, a8 
Mr. Justice Buchanan has expressed it, “does not exclude a claim for 
against a party by whose frauds that judgment may have been brought some 

Besides, it is also true that the judgment in the Cavazos suit was rendered 
before the trial of this suit, and the fact was pleaded by the defendant Alling, 
and by him introduced into the cause as evidence, and therefore became s 
proper element for consideration in this suit. It was proved on the trial, not 
only without opposition but by the action of the defendants themselves, that 
the “anticipated” wrong and injury growing out of the fraudulent combinations 
of the defendants had been actually consummated. 

These views seem to us to obviate the objection of the learned Judge that 
plaintiff is attempting a change of venue, and calling upon this court to settle 
questions of title to lands which are now pending and ‘at issue “in a courtof 
competent jurisdiction in the State (Texas) where the land is situated,” and 
this, too, ‘“‘in the absence of those parties who were plaintiffs in the petitory 
action (in Texas), and who might be, and, as the result of that action bas 
shown, are the true owners of the land.” 

The plaintiff asks of this honorable court neither decision nor inquiry respeet- 
ing the rights of the plaintiffs in that Texas suit, nor respecting the validity of 
the Texas decree. He has not sought to introduce here any litigation as to dis 
puted titles. It has been introduced by his adversaries against his strenuous 
opposition. He contends that it is not germain to this cause. He opposes its 
introduction as a defence to his claim of damages, and he asks of this court 
only to settle the questions of right and justice between the present defendants 
and himself. ° 


A. N. Ogden & Stansbury also filed an elaborate argument for a re-hearing. 
Re-hearing refused. . 
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Succession or Georce Fou.xes. 


fe authorise a tutor to purchase property for the benefit of the minors under his charge, he must 


- obtain the advice of a family meeting before the purchase. And where he bids in property with- 


out such advice, the executrix, who caused the property to be sold, is not bound to wait till the 
tutor convene a family meeting, to approve of his purchase, but on failure of the tutor to comply 
with his bid, she may at once put up the property again for sale. C. ©. 2589. 

A purchaser who holds an unliquidated demand, secured by a tacit mortgage on property sold at 


| probate sale, has no right to withhold the price of his bid and delay the adjudication until his 


claims can be liquidated by a court. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Durant & Hornor, for Howes, opponent and appellant. Benjamin, Micou 
& Finney, for Johanna Foulkes. St. Paul & Bouny, for Dr. Puissan, ap- 
pellees. 

Bucnanan, J. The mover in this rule* represents, as tutor, certain minors, 
who are creditors, with general mortgage, for a large amount of the estate of 
George Foulkes. Ata probate sale of the property belonging to said estate, 
the mover in the rule bid off certain immovable property in the name of his 
wards, and it is now objected that he was not authorized by the Judge, on the 
advice of a family meeting, to make said purchase. In the case of Davis vy. 
Leaumont, 5 Rob. 286, it was held sufficient in law that the family meeting 
ratificd the purchase after it was made. Again, in McCarty v. Steam Cotton 
Press Company, 5 La. 21, Judge Porter, as the organ of the court, used this 
language: “ But it is said that the approbation of the Judge of probates fol- 
lowed, and it should have preceded, the sale. The law does not specify at 
what time it is to be given, and we think that when the alienation takes place 
by auction, where the price cannot be known before the object is stricken off, 
the approbation of the Judge can alone be usefully and legally given after the 
sale.” See also 2 An. 729: 4 An. 85; C. C. 1788. 

The terms of the probate sale were one-third cash and the balance at one 
and two years’ credit, for notes bearing mortgage and interest from date. The 
amount of the tutor’s bid was $5000, and the administratrix of George Foulkes 
required of the tutor, by notice in writing, and through a Notary Public, a com- 
pliance with the terms of sale, by giving the cash and notes. Upon his failure 
to comply, the formalities r quired in case of a folle enchére, by Art. 2589 of 
the Code were followed, and the property was offered for sale a second time, 
and adjudicated to Dr. Puissan for $3250. The validity of the second sale neces- 


‘sarily depends upon the obligation of the tutor of John Foulkes’ minor children, to 


give cash and notes to the amount of the bid made for their account. But it 


*0n motion of Durant & Hornor, attorneys for Robert Howes, tutor of the minor children of 
John ea, and on showing to the court that, on or about he 29th March, 1854, he bought, as 
tutor, at public sale, under an order of court, made by Beard & May, Auctioneers, a certain tract 
of land, belonging to the succession of George Foulkes, situated in this parish, right bank of the 
Mississippi river, about four miles below the city, measuring two arpents front on the ppp d 
forty arp: nts d ep, for the price of five thousand dollars; and on turther showing that he is a ¢ - 
ter of this succession, in the sum of six thousand and fifty-six dollars, with interest from 8th Decem- 
ber, 1555. and legal mortgage from 2 ‘th December, 1848; and that he desires to retain the price of 
the property in part, and satisfaction of the aforesaid judgment. . 

It is, therefore, now ordered by the court, that Johanna Foulkes, &dministratrix of this succession, 
do show cause, on Saturday next, the 13th day of January, 1855, at 10 o'clock. a. M., why she should 
not perfect the said sale and transfer, by xuthentic act, to promovent the title to said property, and 
that Dr. P. R. Puissun be made a party to this rule. 
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Bvoomssiox OF is plain, he was under no such obligation. The minors whom he repré | is 
were creditors, with mortgage, of the estate of George Foulkes, who had} 
their tutor, and had died without rendering an account of tutorship, © po st 
amount of their claim against George Foulkes’ estate was liquidated at the g the : 
of $6056, by a judgment rendered after the probate sale; but the adminis pent 
trix of George Foulkes had acknowledged, in an inventory made six mon ¥ defa 
previous to that probate sale, that the estate of her deceased husband wagj, | Mit! 


debted to the minors in a larger sum than the amount of their bid, to wit: the: 
the sum of $5883 40. Now the law is well settled since the case of Goda it w 


v. Creditors, 8 L. 302, that a mortgage creditor who purchases, at a j a tu 
* gale, property subject to his mortgage, may retain the price of adjudication dilis 
satisfaction of his claim, except so far as it exceeds the amount of his mom wh 
gage. The syndic or administrator can only require of him security to refund the 
or meet such charge as may be afterwards legally ordered. In the present for 
*case, the administratrix was without right to require of the tutor of the minors his 
Foulkes the whole amount of the bid, as she has done, and her subsequett on, 
acts gave no right to Dr. Puissan to the prejudice of those minors, He 


It is, therefore, adjudged and decreed, that the judgment of the District afi 
Court be reversed, that the cause be remanded, with instructions to convenes 
family meeting of the minor children of John Foulkes, in order to deliberate 
upon the prepriety of ratifying the purchase made for the said minors by 
Robert Howes, their tutor, of a certain tract of land belonging to the succession 
of George Foulkes, at a public sale, on the 29th March, 1854, as shown by the 
proces verbal of Joseph A. Beard, auctioneer, on file in this case; that on such 
ratification being filed, this rule be made absolute, and the administration of 
George Foulkes be ordered to make a conveyance to the minor children of 
John Foulkes, represented by their tutor, Robert Howes, of the property men- 
tioned in the rule, the firm to be credited upon the judgment obtained by said 
minors against the succession of George Foulkes, and that appellees pay costs 
of the rule in both courts. 

Stren, C. J., (with whom concurred Sporrorp, J.,) dissenting. The tutor of 
had no authority, by mere virtue of his office, to buy real estate for his wards, 
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C. C. 848; see also Davis v. Leaumont, 5 Rob. 287; Hall v. Woods, 4 An. 85; fe 
Carlin v. Germaine, 6 La. 218. to 
The claim of the minors was, at the time of the attempted purchase, unliqui- in 
dated and in litigation. After the adjudication, and his refusal to comply with 
the terms of sale, dictated by the creditors and ordered by the court, the tutor cd 
took even then no steps to have a judicial ratification of the prrchase for the th 
minors, upon advice of a family meeting, and judicial approval, nor to obtain ¥ 
an order of court, contradictorily with the administratrix or the numerous cre. 3 
ditors of the succession, suspending the settlement for the price until the claim . 
and alleged priority of the minors could be judicially ascertained. The tutor a 
in so acting had no legal warrant. He had no right to put the estate and its j 
creditors in such an uncertain and precarious position. Suppose the property P 
had perished, while he was thus refusing to comply with the terms of the at 0 
judication, and at the same time neglecting to obtain a judicial approval of his tl 
purchase ; the minors could say, it has not perished for our account and at out t 
risk—our tutor had no right to buy, and our claim against the estate exists 
intact. P 
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Iam, therefore, of opinion that, under such circumstances, the tutor obsti- en - 
nately persisting, during several months, in acting of his own head, and taking 
no steps to have a family meeting, or get an order of court contradictorily with 
administratrix or the other creditors, authorizing the administratrix to sus- 
action; the administratrix fulfilled her duty in proceeding, after his long 
default, to a second crying and adjudication, and that Puissan, who bid in good 
faith, has a right to insist on his purchase. If the minors suffer a loss, it is 
the result of their tutor’s mismanagement, for which they can look to him; but 
it would be a dangerous precedent to throw upon others the consequences of 
a tutor’s lack of judgment and diligence. It was a matter for his sound and 
diligent discretion in the administration of his trust, to determine seasonably 
whether he would let the estate of the debtor he sold to others, and exercise 
the claim of his wards on the proceeds, or whether it would be desirable to buy 
for the minors. If his sound discretion suggested the latter course, then it was 
his duty to ask the advice of a family meeting and jucicial authorization there- 
on, either before the adjudication or, at least, promptly afterwards. C. C. 848. 
He has done neither. He does not even suggest, in the present rule, a call for 
a family meeting, but claims a conveyance to himself, as tutor, and, by conse- 
quence, a rescission of the adjudication to Pouissan, a defendant in the rule, 
on the naked showing that he thought proper to bid for the minors, and that 
their tacit mortgage claim, then unliquidated and in litigation, has, since the 
adjudication to Powissan, been ascertained by judgment. Upon the pleadings 
and evidence I am not prepared to say the learned Judged below erred in dis- 
missing the rule. 











Sa rages see RF RSS SA er ees eS 


Same Case on A RE-HEARING. 


Merrick, C.J. (Voorntes, J., and Bucnanan, J., dissenting.) A majority 
of the court are of the opinion that, inasmuch as the tutor of the minor had 
not, previously to the sale, caused himself to be authorized to purchase by the 
advice of a family meeting, the administratrix of the succession was not bound 
to delay the proceedings until it should be ascertained whether a family meet- 
ing would ratify the unauthorized purchase made by him or not. 

We are, further, of the opinion, that whatever may be the law as to pur- 
chases made at the sales of surrendered effects or property of successions by 
the mortgagee, who holds a special mortgage upon the immovable or slave 
which he buys, that the person who holds an unliquidated demand secured by 
atacit mortgage has no right to withhold the price-and delay the qpmmpletion 
of the adjudication of property of a succession purchased by him at a probate 
sale, for the purpose of liquidating his claim against the succession by the 
judgment of a court, and in order to retain it out of the price. Nor are we 
prepared to say (neither is it important to decide the question) that the holder 
of such liquidated tacit mortgage would have the right to retain in his hands 
the proceeds of property bought by him at a probate sale, until there should ‘ 
be a classification of the mortgage and privilege claims against the succession. 

We are, therefore, of the opinion that the adminisfratrix in this case had the 
right, after complying with the formalities required by Article 2589 of the Civi! 
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a ha Code, to reoffer the property for sale, and that the purchase made by J 
R. Puissan, at the second sale, ought to be maintained. 

It is, therefore, ordered, adjudged and decreed by the court that the 

ment heretofore pronounced by this court in this case be set aside and 

and that the judgment of the lower court be affirmed, with costs. 
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M t als. v. G t al - 
ICHON ais. v. VIER ° Daal 
CH e v RA et ais donati 
Where there is a discrepancy in the boundary lines, as shown by a public act on the one hand, aaj. the ba 
& plan attached to the act on the other, if the description be clear and unambiguous in the fo! dan, ! 
mer, it will prevail. f It i 
On the 16th of September, 1820, M. & G. entered into an act of compromise, by which G. conveyed. 
to M., with a warranty against his own act, all his rightin a portion of the batture, in the fay. 
bourg St. Mary. By the terms of the act, the batture conveyed extended to the water's edge.” prope 
On the 20th of September, 1820, G. made an act of donation to the city of New Orleans, by whi) § . the N 
the batture previously conveyed to M. was created locus publicus. Under the facts of the case, , Swart 
it was held, that for the purpose of the donation, G@. was to be regarded as the negotiorum geslor build 
of M., who was bound by the act granting the batture to the public. In 1851, the act of donailal” 
of September 20th, 1820, was, by agreement, rescinded. This action was brought by the heirs of be pr 
M. against the heirs of G. to recover the proceeds of the batture sold by G. to M. in 1820, whieh upon 
proceeds were received by the heirs of G. under the Act of 1851, rescinding the donation of the 8 
Held: the contract of 2uth of September, 1824, so long as it endured, seemed to havebeen in th: 
viewed by M. and by bis heirs, as binding upon them ; but when that donation was rescinded in mn 
1851, and the locus publicus created by the contract of 1820 was again made the subject of pre contr 
vate ownership, the warranty contained against their own acts in the conveyance of the 16th of contr 
September , 1820, unquestionably forbade the heirs of G. to put into their own pocket the gap natis 
ceeds of the land embraced in that conveyance to M. an 
The heirs of G. were bound to account for the proceeds of the batture conveyed to M. when called” said 
upon, but the right of action only accrued when the money was received, which, being less than + scrip 
two years before this suit was brought, the prescription of ten, twenty and thirty years could net tion 
avail. 
The principles decided in Roselius v. Delachaise, 5 Ann., affirmed. Tt 
’ ma 
PPEAL from the Second District Court of New Orleans, Lea, J. tate 
Griffon and St. Paul & Bouney, for plaintiffs. Denis and Roselius, for: 182 
defendants and appellants. in tl 
Bucnanan, J. On the 16th of September, 1820, the ancestor of plain not, 
and the heirs of Bertrand Gravier made a compromise, by act before a nota lowe 
ry public in New Orleans, of a lawsuit then pending in the United States” clau 
Court, in the said city, wherein Michon was plaintiff, and the Heirs of Gravier . and 
defendants. The suit in question was a petitory action, claiming the batture: ledg 
extending to the river, opposite a lot having a front of sixty feet on Tchoupi-) Hei 
toulas street, within the faubourg St. Mary. the 
By the compromise in question, it was agreed between the parties, that thin the 
batture should be divided by a line running from Tchoupitoulas street to the” 182 
margin of the river, into two equal parts, of which one should belong to Me) ther 
chon and the other to the Heirs of Gravier: and each party conveyed to the) few 
other, with a warranty only against his own acts, the half of the batture to hav 
the water’s edge. Annexed to the compromise, and referred to therein, wasa” Sep 
plan upon which the division of the ground was figured by a line, whieh) Mie 
says the act of compromise, “vient aboutir 4 la Nouvelle Levée, et qui doi’ Tes 
dans l’intention des parties, étre prolongée jusqu’é la ligne marginale da) aga 
fleuye.” a 
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¥ ‘nis compromise differs, in two important particulars, from those in the 
eases of Jourdan, of Poydras, and of Tourné, against the same defendants, 
~Iptely decided by us. In all of those cases, the description of the property 
reciprocally conveyed, limited the property by the New Levee, or by New’ 
Levee street, on the side towards the river. In this, the terms of conveyance 
extend to the water’s edge. The expression “ jusqu’a la ligne marginale du 
fleave,” has no ambiguity ; it conveys the whole alluvion or batture. The 
second point of distinction between this case, and those just mentioned, con- 
sists in this: that the compromise with Michon was made before the act of 
donation by the Heirs of Gravier, to the city corporation, of their rights in 
the batture outside of New Levee street ; while the compromises with Jowr- 
dan, Poydras and Tourné, were made after that donation. 
It is urged in argument by defendants’ counsel, that the plan which is an- 
nexed to this contract of compromise, and upon which the lateral lines of the 
property mutvally conveyed, are prolonged no further towards the river than 
_ the New Levee, ought to control the words of the contract; and the case of 
 §uary v. Duralde, 1 L. R. 260, is cited. That was the case of a contract for 

building a house; and the plan, which was a part of the contract, was held to 

be properly used for the purpose of supplying defects in the specifications, 

upon an issue whether certain work figured in the plan, but not mentioned in 

the specifications, was extra work or not. It will be perceived that the plan, 

in that case, was not admitted to diminish or abrogate any stipulation of the 

contract, as is sought to be done here. We have copied the words of the 

contract, which refer to the fact of the line of division upon the plan termi- 

nating at the levee, and which add that the intention of the parties is, that the 
said line be prolonged to the margin of the river, in accordance with the de- 
: scription of the land conveyed, contained in the deed. The words of explana- 
tion are a part of the conventions of the parties, which cannot be disregarded. 

The effect of the conveyance of Gravier’s Heirs to Michon, of all their right 
in a port.on of the batture, on the 16th of September, 1820, was to incapaci- 
tate them from donating the same rights to the city on the 20 h of September, 
1820, unless with the consent of Michon. Such donation came expressly with- 
in the warranty, “leurs faits et promesses,” contained in the deed. We can- 
not, however, suppose that Michon was ignorant of that donation, which fol- 
lowed so immediately upon his own compromise with Gravier’s Heirs. The 
clauses in the compromise by which Michon agreed to make the new levee, 
, and to pay three hundred and ten dollars to the city treasury, imply a know- 
ledge on his part, and a ratification of the arrangements pending between the 
Heirs of Gravier and the city, and which ripened a few days afterwards into 
the contract between those parties of the 20th of September, 1820. Indeed, 
y the petition in this case alleges, that the contract of the 16th of September, 
1820, was made in contemplation of that of the 20th of September. When, 
therefore, the Heirs of Gravier donated to the city the batture, which but a 
few days previously they had conveyed to Michon, they must be presumed to 
have done so, as agents, or negotiorum gestores, of Michon. The contract of 
September 20th, 1820, so long as it endured, seems to have been viewed by 
Miehon and by his heirs, as binding upon them; but when that donation was 
rescinded in 1851, and the locus publicus created by the contract of 1820, was 
again made the subject of private ownership, the warranty against their own 
acts contained in the conveyance of the 16th of September, 1820, unquestion- 
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ably forbade the Heirs of Gravier to on into their own pockets, thee 
of the land embraced in that conveyance to Michon. They were 
account for those proceeds when called upon. The prescription of ten, ¢ “a 
ty, and thirty years, invoked by defendants, cannot avail them. The 
action of p!aintiffs, to claim of defendants money received by them for 
account of plaintiffs, only accrued when the money was so received, which 
was less than two years before this suit was brought. 


defending a suit of Parish et al., relative to the property of the batture of 

faubourg St. Mary. This claim hee been opposed on the authority of thede 
cision in Roselius v. Mrs. Delachaise, 5th Ann. In the case quoted, Mr, Re 
selius claimed as having been employed by Mrs. Delachaise. But in the 
present case, we do not understand that there is any pretence that the learned 
counsel, who represented the Heirs of Gravier, in the defence of the suitgf 
Parish, were retained by the present plaintiffs; and as the Heirs of Grapigp 


had, undoubtedly, large interests of their own at stake in that suit, they mugt 


be supposed, in the absence of contrary proof, to have engaged counsel is 
reference to those interests. 

We have not been able to perceive any error to defendants’ disadvantagg 
in the calculation of the amount coming to plaintiffs, upon which the judg. 
ment of the District Court was based. + 

Judgment affirmed, with costs. f 


Evcene Rocnereav et al. v. Jean Jonau & Wire et al. 


Where the husband and wife by their marriage contract, exeeuted in France, stipulated: 1st, That 
they adopted, as the law of their marriage, the dotal system, (régime dotal,) to the exclusionof 
that of the community, (régime en communauté, and 2d, that the acquisitory (acquets) mate 
during the merriage should be shared equally by the spouses, and should revert to the childrenef 
the marriage, each of the contracting parties, in default of such children, to have the free disposition 
of his or her moiety. It was held that this contract created under the French law a modifiedor 
limited community (communauté conventionelle) between the spouses—and that all acquisitions 
made after the marriage, except such as were made by inheritance or donation to one of the 
spouses, belonged to this community. 

Held, consequently, that the husband and wife having removed to Louisiana after the marriegh. 
immovable property acquired here in the name of the latter was not the separate property of the 
wife but formed a portion ef the community, aud the husband having become insolvent and having 
made a surrender of his property to his creditors, the title of the immovables so acquired, vested, 
by force of the surrender, in them. < 

Heid, also, under this contract, the wife could not acquire a separate estate in her own name anti 
the community was dissolved by the decree of a competent tribunal, unless the acquisition was 
made by a re-investment of her paraphernal capital. 4 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Magne, Latour and H. D. Ogden, for plaintiffs and appellants. Dufost, 
Castera and Charvet, for defendants. Ty 


Merrick, C. J. The principal question in this case arises out of a marriage — 
contract entered into in France, by Jean Jonau and wife on the eave of thet — 
marriage. a 4 
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Defendants have set.up in reconvention, a claim for $1000 counsel] fees for 
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We wr among others the two clauses following, viz: : 
oe Artile ler. Les futures ont declaré vouloir étre mariés sous le régime Jo". 
otal’ exclusion de celui de la communaute.” 

Ta diart. 6. * * * * * * * * 

“JIs s’associent en outre aux acquets qu’ils feront, lesquels seront reversibles 

gux enfants qui seront provenus du présent mariage, et & défaut d’enfants cha- 

eon des futurs disposera de sa moitié ainsi qu’il avisera.” 

The wife having purchased in her own name a small tract of land and dwelling 
house, previous to the surrender of her husband, we are called upon to decide 
whether it shall be held by the wife or administered by the syndic for the benefit 
of the creditors of the community and insolvent. 

If we give the same effect to the marriage contract which would be given to 
itin France, where it was executed, it will not sustain the pretensions of Mrs. 
Jean Jonau and it will not, therefore, be necessary to decide whether a marriage 
contract, executed in a foreign country, circumscribing or setting aside altogether 

"the community of acquets and gains would be carried into effect here, where it 
affected the rights of third parties. 

The two stipulations in the marriage contract, in France, had this effect only, : 
It prevented the movables of the spouses, possessed at the time of their marriage 
or subsequently acquired by inheritance or donation, from falling into the com. 

¢ munity, as they otherwise would by the French law, and it gave the husband 
f the exclusive control over the dotal effects during the marriage, the wife the con- 
trol of her extra dotal estate with the obligation to carry the the annual revenues 
thereof into the limited community, and made that community to consist of all 
acquisitions after the marriage, except by inheritance or donation to one of the 
spouses, and left the respective rights of the husband and wife, in regard to this 
limited communi*y, in other particulars, as in the case of the community estab- 
lished by law. C. N.. 1531, 1493 and 1499, ‘Troplong du Mariage, vol. 3., 
Nos. 1852, 1854 and 1891. 

We think it must follow, that the property purchased by the wife in her own 
name, before the surrender of her husband, which has not been shown to be the 
re-investment of her paraphernal effects, belonged to this limited community, of 
which the husband was the head and master ; and that by the surrender it passed 
to his creditors. Indeed, it is difficult to perceive in what manner the wife can 
acquire a separate estate in her own name, otherwise than by the re-investment 
of her paraphernal capital, until this community is dissolved by a decree of a 
competent tribunal. 

On the other point, we see no error in the judgment of the District Court in 
refusing to remove Paul Juge, jr., from his office of syndic. He may-well have 
supposed that Mrs. Jonau could acquire separate property, and the prompt man- 
‘ner in which the sule was rescinded, satisfied the Judge of the lower cuurt that 
he was acting in good faith, and we cannot say that the Judge erred in his con- 
clusion in this particular. 

It is therefore ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, that the plaintiffs’ demand against 
Paul Juge, jr., & Co. be dismissed, and that said defendants recover their costs, 
aod that the tract of land in the parish of Plaquemines, in said State, on the left 
bank of the river Mississippi, about forty miles below the city of New Orleans, 
having a front of about two and one-fourth arpents on the river by a depth of 
forty arpents, and being the tract of land acquired by act under private signature 
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from Dr. Pierre Lafon, in the name of said Mrs. Jean Jonau, on the Ttha 
December, 1853, be hereby declared to belong to the effects surrendered } 
Jonau to his creditors, and the said Paul Juge, jr., syndic, is hereby 
administer the same for the benefit of the creditors of said Jean Jonau, and 
farther ordered that there be judgment against the residue of the plaintiff’ a 
mand against said Paul Juge, jr., and that the defendants and appellees, Ja 3 
Jonau, Jeanne Jonau and Paul Juge, jr., individually, pay the costs of both cours 
reserving to the said Mrs. Jeanne Jonau any right she may have to claim of | 
said syndic the re-imbursement of any paraphernal or dotal funds or effects pay 
at any time on account of said tract of land, as well as the like effects alienated 
or appropriated by her husband to his own or the use of the community befog 
his surrender, 
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ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA, 


| MONROE. 


JULY, 1856. 








PRESENT : 
How. E. T. Merricn, Chief Justice. 


Hon. A. M. Bucwanan, 
Hon. H. M. Sprorrorp, } Associate Justices. 
Hon. J. N. Lega, 





R. Bryan v. 8. P. Day. 


A person who is a mere nominal party to the suit, is a competent witness. 

Wherever a nominal! party to a suit is liable for costs in his individual capacity, he is incompetent as 
“ g witness, although he may demand nothing for himself, but joins the plaintiff in a prayer for a 
judgment in his (plaintiff's) favor. Maanice, C. J. 


©. C. 2260, 
PPEAL from the District Court of the parish of Bienville, Drew, J. ‘ 
Stubbs and Morrison, for plaintiff. yan & Jones, for defendant and 1 
appellant. , 


Bucuanan, J. (Sporrorp, J., recused himself, having been of counsel.) 
The plaintiff was security of one Bowers, upon a bond given under an order 
of a Court of Chancery in the State of Georgia, on the 8th of February, 1837, 
conditioned, that said Bowers should produce a slave, Harriet, and all her in- 
crease which should be in life, ata certain time specified. The time having 
arrived, and Bowers having neglected to produce the slave Harriet and her 
increase, according to the condition of his bond, suit was brought against Bry» 
an, the present plaintiff, to recover the penalty of the bond. Judgment was 
entered up against him upon confession; and by the same judgment, the . 4 
plaintiffs in the suit relinquished, renounced and assigned to the defendant, - 
(the present plaintiff,) all their right to, and interest in, the-slave Harriet and 
her increase. 

The present suit is brought to recover a slave named Emily, which slave is_ 
alleged to be one of the children of Harriet. 

The questions of subrogation, both legal and conventional, which have been 
elaborately argued by counsel on both sides, maybe left out of view. The 
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jodgment in the case of Rutland et als. v. Bryan—a judgment p 
in the presence and upon the consent of both parties to that suit—ig t 
of Bryan to the slave Emily, whose identy with the child of Harriet 9 f 
name, we consider to be sufficiently established. The title of the Rug 
which vests in him by the terms of that judgment, must prevail, unless py 









scription has run against it. The defendant pleads the prescription of Si. 
years. » oe 
The defendant's title is a receipt from William G. Beard, dated 9th hal it, ut ot 
1843, for one hundred and fifty dollars, as price of a mulatto child ar , the org 
Emily, four years of age, sold and delivered to Mrs. Leah Ann Day. a 
Admitting this document to be an act translative of property, prescription — 
was suspended during the minority of the children and heirs of Reddin But 
land, who were none of them of age, at the date of Beard’s sale to defendant 
and one of them, Calvin Rutland, was not of age until after the institution of 
this suit. This is supposing the heirs of Rutland could have maintained ay 
action for the possession of the slave Emily, from the time defendant firg 
came into possession of her. But in truth they had no such right of action. . the Act 
under their father’s will, until Rufus K. Rutland attained the age of majority, powel 
which was in October, 1850. Up to that time, the usufruct of their mother,” If oper 
Rutland’s widow, lasted. And prescription does not begin to run until a right a 
of action has accrued. Gueno v. Soumastre, 1 Ann. 44. . PI 
Accordingly, we find Rutland’s children only sued Bryan on his bond ig A 
March, 1851. In December, 1851, judgment was rendered in that suit, a Src 
above stated, conveying the title of Rutland’s heirs to Bryan, who instituted trop | 
the pesent action in February, 1852. be du 
There is a bill of exceptions to the reception of the testimony of Reddin Rut Tt 
land, and of Mrs. Mary Howell, who wre examined as witnesses for plaintiff, ; has § 
The ground of objection stated in the bill is, that those witnesses were parties If 
plaintiff. to this suit, as well as warrantors of the plaintiff, Bryan. cern 
In regard to Mrs. Howell, the objection is obviously without any foundatiens have 
Her name does not occur, either in the petition in this case, or in the suit ditic 
against Bryan. As to Reddin Rutland, he is a merely nominal party, for the dete 


purpose of giving his sanction, to the claim of plaintiff. The petition states opit 
that Reddin Rutland and others, “joins this petitioner for the purpose of aid sei7 
ing and assisting him, if possible, to recover said slave Emily, and to have the gra 
benefit of all the right, title, interest and claim, which they request he may. am 
have given him, as fully as if they were plaintiffs themselves.” The prayer or. sei 
conclusion of the petition is exclusively in the name of Reddick Bryan, Ne 1 


relief or judgment of any kind is asked in the name of Reddin Rutlandar- fen 
his co-heirs. It is plain, therefore, that he is but a nominal party, andis — ha 
therefore competent to testify. Reynolds v. Rowley, 2 Ann. 890. Neitheris rel 


this witness a warrantor of plaintiff’s title. He merely conveys to him what 
title he himself had. The consideration passing from Bryan to Rutland, for 
such conveyance, was not the price of a sale, which would have implieds 
warranty in law; but the acquittance of a debt of Bryan, as security of 
Bowers, due to Rutland. 


Judgment affirmed, with costs. 

Merrick, C. J. I think that wherever the nominal party to a suit is liable 
for costs in his individual capacity, he is incompetent as a witness, although he 
may demand nothing for himself, but join the plaintiff with a prayer fors 
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a in his, the plaintiff’s favor. The Civil Code says, the witness must 
dat be interested, neither directly or indirectly in the cause. ©. C. 2260. This, 
is evident, is a different case from that where the plaintiff or defendant sues 
"Bis sued in a representative capacity. Thus, in the case of an administrator. 
it is the succession, and not the individual, which is the party to the suit, and 

there is no reason why the individual who fills the office of ad ninistrator, 

should not be a witness, if he is not otherwise interested in the event of the 


suit. 












a In other respects, I concur with the reasoning of Mr. Justice Buchanan, the 
MT the organ of the court. 
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, Haut & Emswiter v Tue Corporation or Bastrop. 

D The Act of March 14th, 1852, p. 82, concerning the licensing of drinking houses, does not confer the 
A power of seizing property, by summary process, to secure the payment of a license when granted. 
\, If g person has obtained such a license, without paying for it, the remedy to enforce payment, is 
t by ordinary action. 

: PPEAL from the District Court of the parish of Morehouse, Richardson, J. 
Newton & Hull, for plaintiffs. Parsons, for defendants and appellants. 
Srorrorp, J. The plaintiffs enjoined the Tax Collector of the town of Bas- 
5 


trop from seizing and stlling their property, under a claim of $500, alleged to 
be due as a license for keeping a retail grocery within the corporate limits. 

The injunction was perpetuated by the District Judge, and the corporation 
has appealed. 
If it were conceded that, under the Act of March 14th, 1852, p. 83, con- 


have the power to impose the payment of any sum they choose, as a con- 
dition precedent to the granting of a license, after a majority of voters have 


opinion; still the grant of such a power could not carry with it the power of 
seizing property by summary process, to secure the payment of a license when 
granted. Nor do we find that the Act incorporating the town of Bastrop, or any 
amendment thereto, authorizes a claim for license money to be enforced by a 
seizare without suit or judgment. 

If the plaintiffs have this license, and have not paid for it, the remedy of de- 
fendants (so far as we are advised) is by ordinary action; if, on the other 
hand, the plaintiffs were selling spirituous liquor, without a license, the laws 
relative to crimes and offences afforded an ample remedy. 

Judgment affirmed. 





cerning the licensing of drinking houses, the corporate authorities of any town 


determined by ballot to license such houses, upon which point we express no 





608. 
Bayan 
@. 
Dat. 





































SUPREME COURT OF LOUISIANA. 


Tuomas N. Barnam v. A. Livineston—Ta-uem & Barnan v A te 
_* 1neston.—Consolidated Cases. 4 





. 
The appellee is entitled to three judicial days in which to move avdismissal of the appeal, molem he 
Waives that right by some action on his part. Filing an answer to the merits, without a 
a motion to dismiss, would import such a waiver, but the act of the court, ew propria mote, ot : 
ing down the cn: se for trial, could not deprive the party of a legal right. Pe, 
The Clerk’s certificate, which states that the record contains a full transcript of all the dooms ; 
filed, all the proceedings had, and all the evidence adduced on the trial, as on le and of recerg : “ 
tn his office, is insufficient. 
It is imperative on this court to grant to the appellant who claims it an order to Postpone the 
that the Clerk may have an opportunity to amend his certificate, if he can truthfully dose, 


HE record in this case is missing. The Reporter.is unable to give heen 
of the Judge by whom the case was tried, and the names of the lawyers 
who appeared in it. ri 
Sporrorp, J. The appellee has moved to dismiss this appeal,. because the 
transcript is not certified by the Clerk in legal form. vel 
The appellant objects to the motion being considered, on the ground that it 
was filed too late. pre 
The record was filed in this court on the 16th July, and the motion to dip 
miss on the 18th July. i 
The 16th July was the first judicial day of the term, and on that day all 
causes then on file were set down for trial on the next day, without any ap 
plication from parties to fix them. It does not appear whether the present ie 
cord was on file at the time the order of court was made, or was filed lateria 
the day. 

However this may be, the appellee was entitled to three judicial days in whieh 
to move a dismissal of the appeal, unless he waived that right by some action 
on his part. Filing an answer to the merits, or going to trial on the meriti, 
without tendering a motion to dismiss, would import such a waiver. But the 
act of the court, ex propria motu, setting down the cause for trial, could met 
deprive the party of a legal right. See Gwin v. Clack, 12 L. 460. 

The motion must then be considered. ' 

The Clerk’s certificate states that the record contains a full, true and com 
plete transcript of all the documents filed, all the proceedings had, and all te 
evidence adduced on the trial as on jfile and of record in his office. 

Non constat from this certificate that there were not proceedings had and 
evidence adduced on the trial which were not on file and-of record in the office 
at the date of the Clerk’s certificate. 

Similar certificates have been held bad in numerous instances. Carpentery. 
Reynolds, 8 An. 592; 6 L. 166, 808; Vacien's Widow v. Hiers of Paynt,i® 
L. 588. In the latter case, the court ordered the cause to be postponed, under 
the Article 898 of the Code of Practice, that the Clerk might have an oppor 
tunity to amend his certificate, if he could truthfully do so. The Act of 20th 
March, 1839, makes it imperative upon us to grant such an indulgence to the 
appellant, who claims it. The privilege is insisted upon in this case, ‘ 

It is, therefore, ordered, that the trial of the cause be postponed, and@that 
the appellant have leave to perfect the record, if it can be done, until the next 
term of this court. 
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Tue Srate v. Moses A. Grice et al. 






A dimple appearance is 20t sufficient to entitle a party to relief from a judgment forfeiting his re- 
cognizance. There must be an effective appearance—an appearance that finally disposes of the 






case. 
If it is ever allowable for the accused to procure relief from such a judgment, it must at least be a 
é gase where he has done all in his power to procure a trial without effect. 


















PPEAL from the District Court of the parish of Morehouse, Richardson, J. 
Stubbs, District Attorney, for plaintiff. Caldwell and Todd & Richard- 
som, for defendant and appellant. 
~Grorrorp, J. This appeal is taken from a judgment forfeiting a recognizance, 
o¢ rather from a judgment refusing to set aside the forfeiture at the same term 
it was decreed. 

The ground upon which the appellants contend the judgment should be set 
aside is, that the accused appeared at the same term of the court at which the 
bond was forfeited, and demanded a trial, which was refused by the court, be- 
cause the jury had been discharged for the term. The argument is, that the 
discharge of the jury was the act of the court, and that it cannot prejudice 
him; that he did all in his power to comply with the law, and was deprived of 
an opportunity of a trial not by his own laches, wherefore the forfeiture should 
be set aside. 

The statute declares that “the judgment so rendered may, at any time dur- 

ing the same term of the court, be set aside upon the appearance, trial and ac- 
quittal, or upon the appearance, trial, conviction and punishment of the defen- 
dant or party accused.” 
" A simple appearance is not sufficient, it must be an effective appearance—an 
appearance that finally disposes of the case. If it is ever allowable for the ac- 
cased to procure relief from a judgment forfviting his bond without such an 
effective appearance, it must, at least be a case where he has done all in his 
power to procure a trial without effect. But in this case there was a manifest 
evasion of a trial. During the term the case was postponed time after time at 
the request of the prisoner, and he was informed that a trial at the term would 
be insisted on. After the bond was forfeited, the accused was in the town 
where court was holden, but he made no appearance whilst the jury and Dis- 
trict Attorney were in attendance. He availed himself of a short absence of 
the District Attorney, and of the order of the Judge discharging the jury for 
the term, to go in and demand a trial, which he knew could not then be 
awarded him. Persons indicted for crime, who give bonds to appear at court, 
bind themselves not to depart thence without leave; they are to attend upon 
the court, not the court upon them. The demand of this party and his surety, 
that the juries of the country should be kept idle about the court house, after 
the jary business is finished, until all the other business of the court is com- 
pleted, to see whether it shall suit their pleasure to submit to a trial, is too ex- 
travagant to be seriously considered. 

Sudgment affirmed. 
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SUPREME COURT OF LOUISIANA, 


Exper v. Rocers et als. 


No special order to answer is necessary when the interrogatories are annexed to the 
the garnishees are duly cited. ’ 
The Act of 20th March, 1839, p. 168, assimilates parties cited under its provisions to g; 
makes them liable in the same manner. The garnishee must answer within the usual 

in case of his refusal or neglect to do so, it shall be considered as a confession of his ha i 
perty in his hands belonging to the debtor sufficient to satisfy the demand. OC. P. 262, 968. ey ' 
It is in the sound discretion of the District Judges to rescind their interlocutory orders, uth ae 
An order, rendered on an ex parte motion, that interrogatories be taken as confessed, is not oat. 
nitive judgment, and no formal motion for a new trial is necessary in order to have it set aside, 


BE 












> 
ae | 


~~. from the District Court of the parish of Jackson, Richardson, 3... 
McGuire & Ray, for plaintiffs and appellants. Ludeling, for defendant 
Sporrorp, J. The plaintiff, having a judg nent against one Rogers, instituted — 

proceedings, and cited Bond and Turner, as garnishees, under the Act of 20th 

March, 1889, p. 166.- There was a judgment, from which the plaintiff has ap. 

pealed. He complains that the District Judge erroneously set aside an order 

that the interrogatories propounded to the garnishees be taken pro confeasia, — 
allowing the garnishees to file their answers, and rendered a qualified instead 
of an absolute judgment against them. 

The garnishees have moved to dismiss the appeal, because the original 
judgment debtor was not made a party. We do not perceive that he is inter. 
ested in the controversy, an: he is not a necessary party. 

The garnishees have also joined in the appeal, and prayed for an amendment ” 
of the judgment in their favor. she 

It is true that no special order to answer is necessary when the interroge 
tories are annexed to the petition and the garnishees are duly cited. Parmly 
v. Brusley, 13 L. 8354. The Act of 2%th March, 1839, p. 168, assimilates par 
ties cited under its provisions to garnishees, in attachment suits, and makes, 
them liable in the same manner. The garnishee must answer within the usual 
delay, and if he refuse or neglect to answer interrogatories in the delay of the ” 
law, such refusal or neglect shall be considered as a confession of his having — 
property in his hands belonging to the debtor sufficient to satisfy the demand, 

C. P. 262, 263. . } 
And it has been held that no judgment by default, or even rule to show 

cause, is necessary to precede the final judgment, of which such neglect or re’ 

fusal imports the confession. Sturgess v. Kendall, 2 An. 566; Landry %) 

Dickson, 7 An. 241. mm 
But in this case there was no final judgment rendered before the garnishees” 





tendered their answers. There was merely an interlocutory order that the ime” 
terrogatories be taken as confessed. This order was rendered on an ez parla 
motion on the morning of the second day of the term. On the same day the) 
garnishees tendered a motion to rescind the order to take the interrogatories” — 
pro confessis, accompanied by their affidavits of surprise, and explanatory of” 

the circumstances which led to the apparent neglect. The next morning thes 
Judge permitted the motion and affidavits to be filed, rescinded his previous” — 
order, and allowed the garnixhees to put in their answers to the plaintiff's ie 
terrogatories ; the plaintiff took his bill of exceptions. i"@ 
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MONROE, JULY, 1856. 


i is in the sound discretion of the District Judges to rescind their interlocu- 
“tory orders. The order in this case was not a definitive judgment, as con- 
‘ tended by the appellant, and therefore no formal motion for a new trial was 
~ Upon an examination of the affidavits, we do not find that the Judge abused 
his discretion in rescinding the order. A strong equitable case for relief was 
made out, and the course of practice in the District Court might have justified 
\. the apparent delay of the defendants. They seem to have answered before the 
_ | case was reached in its order upon the docket as it was set for trial. 
4 We do not think the appellees can justly complain of the judgment. It seems 
\ 7 tohave been rendered in pursuance of the statutes of 20th March, 1889, § 18, 


‘ Tp. 166, and the reservation therein will enable them to exercise all the equit- 
i, able rights they now claim when the proceeds come to be distributed. 
Jadgment affirmed. 


Meranicx, C. J. Without expressing an opinion upon the question, whether 
iy the debtor has or has not an interest in the amount of the judgment against 
*) the garnishee, I concur in the affirmance of the judgment on the merits for the 
i 

) 


reasons assigned. 





Tue Strate v. W. G. Bouncer. 


+e Where a person states. when examined on his voir dire, that he has formed and expressed an 
opinion relating to the guilt or innocence of the prisoner, and that it might bias him in forming 
; an opinion after having heard the testimony-—that direct evidence only would change his opinion 
a —that circumstantial evidence would not—he should be rejected as incompetent to act as a juror, 
althougli he should further state that the opinion he has formed is not so fixed that it could not 
be changed by the evidence which might be adduced on the trial—that he thought he could do jus- 
tice between the State and the prisoner—and that the opinion he had formed would not influence 
By hismind asa juror. As tothe appointment of triors, when there is a challenge to a juror, although 
; such a request is unusual in this State, it should be allowed on the request of the prisoner. 

" 4 The power to grant a change of venue is confided to the District Courts exclusively, and the exercise 
% of it is not subject to revision by the Supreme Court. 


. } a from the District Court of the parish of Franklin, Barry, J. 
L Stubbs, District Attorney, for the State. Crawford, for defendant and ap- 


ro pellant. 

- Srorrorp, J. The prisoner was convicted of murder, and sentenced to death. 

le! Upon appeal to this court, he complains that the District Judge erred, to his 
>) | Prejudice, in refusing to set aside certain jurors challenged by him for cause. 

s Amongst others, one Jesse M. Randolph was called as a juror, who, when 


me | examined upon his voir dire, answered as follows: 


i “Interrogatory. Have you formed and expressed an opinion relating to the 
©) | guilt or innocence of the accused ?” 

s “Answer. I have formed and expressed an opinion.” 

f “Int. Would what you have heard, and the opinion you have expressed, 


bias or prejudice your opinion as a juror, after hearing the evidence ?” 

“Ans. 1 think it might bias my opinion. I don’t think it would prejudice 
me—not intentionally.” 

“Int, Could you decide this case from the evidence that may be given on 
the trial, without being influenced by what you have heard?” 










SUPREME COURT OF LOUISIANA, 








. “Ans. If the evidence should be positive and point-blank ag 
Bosom. have heard, I might change my opinion, but it would have to be p 
point-blank.” 7 
“ Int. Would circumstantial evidence, different from what you have i 
change your opinion ?” * 

“Ans. No. It would have to be positive. If positive evidence went 
a part of what I have heard, it would change my mind so far as it went, nd 
it contradicted “es whole of what I have heard, it would change myopia tin 
about the case.’ a i 

The bill of exceptions further recites that, in answer to questions pre ina 
by the District Attorney, the juror said: “That the opinion he has formedig 
from what he has heard of the case; that the opinion he has formed, and what 
he has heard of the case, would not prejudice his mind as a juror; itm 
bias his mind unintentionally and imperceptibly on his part; 
after hearing the evidence, he could give the accused a fair and im 
without his mind being influenced by what he heard, or the opinion he hagg, 
pressed.” id 

And in answer to the court, the juror says: “That he has formed andi 
pressed an opinion in relation to the guilt or innocence of the accused fim 
what he has heard; has heard a good deal said about the case; has heardty 
matter spoken of before the witnesses, but does not recollect to have heard te 
witnesses themselves speak of it; states that the opinion he has formed ism 
so fixed that it could not be changed by the evidence which may be addaml 
on the trial, should it be different from what he has heard; thinks he 
justice between the State.and the accused ; believes the opinion he has formed 
would not influence his mind as a juror.” 

Thereupon the court overruled the principal challenge of the prisoner t this 
juror, and decided that he was competent; to which ruling the prisonere 
cepted. 

It is manifest that the Judge erred. The process of interrogation by whid 
the juror was gradually led to contradict his first answers relative to the big 

* upon his mind, is not disclosed; but the questions put by the prisoner's com 
sel, which we have already quest from the bill of exceptions, were fair, der | 
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and pertinent. The angwers were equally explicit, admitting a deliberty Isat 
formed and expressed opinion on the part of the juror; an opinion whicki The 8 
7 appears, was not formed and expressed upon vague rumor, but from hearig mer 
a great deal said about the case, and hearing it talked of in presence of tt the 
witnesses; an opinion so decided and absolute that it could not be changed ae 
by any circumstantial evidence whatever; an opinion that could be affected The n 
only by positive and point-blank testimony, contradicting the unsworn dale tion 
ments upon which it had been formed; an opinion which the juror felt! ay 
strong that he twice stated it might bias his mind. = 
* We find no authority in the books, and have been referred to none sli The 
sel for the State, which supports the ruling of the District Julge rela ore 
competency of the juror upon this subject. See Wharton's Crim. Law, 5 
State v. Brown, 4 An. 505. te! 
The verdict must, therefore, be set aside, and a new trial trial aw 'e A 
We are of the opinion that a change of venue is a matter confided OBE ©” 
District Courts exclusively, and is not subject to revision by this court > 
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_ the appointment of triors, when there is a challenge to the juror, al- 

such a request is unusual in this State, we think it should be allowed 
the request of the prisoner. It was the English practice, and our statute 
of 1805 adopted the common law of England as a guide in criminal procedure. 
~ Such seems also to be the practice in other States of the Union. 1 Chit. Cr. 
Law, p- 549; Wharton’s Cr. Law, p. 861. 

» dn remanding the cause, we ‘feel constrained to remark that the transcript 
Detokens a degree of negligence which it is painful to see exhibited in so serious 












a matter. 
There is no record of the empannelling of a grand jury, nor does it appear 


whocomposed the grand jury which preferred the bill of indictment. Accord- 

toa bill of exceptions, the list of jurors served upon the prisoner seems to 
have included the grand jurors, who could not be permitted to pass upon his 
trial, And the jurors who did pass upon the trial, at intervals during its pro- 
gress, had free admission to a grog-shop, where other persons were congre- 


Too great caution cannot be observed by the ministers of justice in conduct- 
ing a capital trial according to settled rules of law and practice. It was said 
by the District Attorney that this is a case of peculiar atrocity. Of that we 

‘ ¢gn form no opinion, for the law does not permit the facts of a criminal case to 
eome under our cognizance, and when a party accused has not been convicted 
according to law, we are bound to presume his innocence. At the same time, 
we may say that when the accused is really guilty of a heinous crime, those 
officers who, through heedlessness, suffer errors to creep into the proceedings 
which enable him to escape, incur a momentous responsibility to the public. 

It is ordered, that the judgment of the District Court be avoided and re- 
versed, the verdict of the jury set aside, and the cause remanded for a new 
trial according to law. 





Isapetta A. Fiuxer v. Boso, Sheriff, et al.—J. 6. Cooper v. Davis et al. 


The Btatate of 1855, relative to bonds of State and parish seein so far as it relates to the enforce- 
ment of the rights created by the registry of the bond is purely remedial, and in no manner affects 
the previously existing rights, the enforcement of which it was intended te facilitate. It was in- 
tended to give to the registry of the bond, as to property sold after its registry, the same effect 
as that conferred on acts of sale by the clause of non-alienation. 

The mortgage created by the act was intended to secure the bond. There is nothing in the legisla- 
tion on the subject which justifies the inference that the bond was intended exclusively for the 
benefit of the State. It enured to the benefit of any person who had a claim against the Sheriff ‘| 
for malfeasance in office. And By the Court : the provisions of the Statute are applicable to “ all ‘ 
public officers” who, under existing or prospective legislation, were “ required to give a bond,” 
‘The Act of 1855 did not repeal the Acts of 1847 and 1848, so far as the provisions of those Acts were 
reénacted in the revisory legislation of 1855. 

Sureties have an equitable interest in the payment of the principal demand, and a judgment creditor 
has a right te permit an execution to issue at their instance. 


— SS sF BER SRF ES FF Recs eeS FESS SE 





Pca from the District Court of the parish of Mévehouse, Richardson J. 
, Todd & Brigham, for Mrs. Fluker. Baker & Harris, for Cooper. Me- 
Guire & Ray, for defendant. 
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SUPREME COURT OF LOUISIANA, 


Lea, J. In these eases, the plaintiffs have obtained injunction agains 
execution of a judgment in favor of Benjamin Davis against Thomas N. By 
ham, so far as the execution of said judgment is sought to be enforeed by 
seizure and sale, under execution, of property purchased by them of 
The state of facts out of whieh this litigation arises is substantially as fi 
Barham, who was elected Sheriff of the parish of Morehouse in Noy 
1849, gave his bond, as Sheriff, dated November 19th, 1849. At the date, i 
the exeeution and approval of this bond, Barham was the owner of the age 
the seizure of which is the subject matter of contestation in these cases, 
the 5th of December, 1851, Barham sold a past of this land to James C. Can 
and on the 6th Deeember, 1851, he sold the remuining portion to B. F Miler, 
who subsequently transferred it to D. J. Fluker, whose representative is call 
the plaintiffs herein. Benjamin Davis, the defendant in these injunction suit 
obtained jadgment against Barham and his sureties, upon the official bond abope 
referred to, for the sum of $3236 23, with interest thereon at the rate of 8 pep 
eent. per annum, from the lst day of Ovtober, 1843 ; Davis’ right of action 
based’ upon maMfeasance in office, by Barham, which resulted in injury to him, 
Upon this judgment exeeution issued against Thomas N. Barham, in Virtue of 
whieh the property which had been sold, as before stated, to Fluker and Cooper 
was seized. 

The plaintiffs urge in support of the injunctions sued out by them the fel 
Jowing grounds - | 
Ist. That even if the mortgage claimed really existed upon the bands sejzed, 
they could not be proceeded against by a direct seizure, but that the plaintiffis 
execution should have resorted to an hypothecary action; and further, that the 
writ being directed solely against the property of Barham, the — was with. 

out authority to seize the property of the plaintiffs. 

2d. That no such mortgage existed by virtue of any law of the State, and 
that the registry of a Sheriff’s bond ereated a mortgage only in favor of the 
State and not in favor of private individuals. 

8d. That the bond of Barham was a nullity because not exeeuted aceording 
to law. 

4th. That the lands in question were not the subject of a mortgage at the 
date of the registry of the bond, until the 29th June, 1854, as up to that period 
they were a part of the public domain of the United States, and before that 
period Barham had parted with whatever rights he might have asserted to the 
lands. 

5th. That the mortgage expired with Barham’s term of office. 

6th. That the seizure was made at the instance, and by the direetion of te 
sureties of Barham, and that by the terins of the judgment they were subrogated 
to the rights of the plaintiff therein, upon the payment of the judgment or ° 
part of the same, which they have never done. 

7th. That the seizure was for the full amount of the judgment which, it 
cluding interest, exceeded $6000 ; whereas, the mortgage could have effect only 
for the amount of the bond, viz: $5000. 

Lastly, it is urged that should the injunction be dissolved, the exeeution 
should be credited with $2500, the value of two slaves seized in execution of 
the original judgment against Hall, and the subject matters of an bei 
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action instituted by Davis against W. 7. Hall. 
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“On the first point we deem it sufficient to remark, that the mortgage is created 
r the registry of the bond, in accordance with the provisions of the Act of 

, relative to the bonds of tax collectors and public officers. By the terms 
ofthis Aet (section 4th), it was provided that when the Treasurer or Auditor of 
the State shall issue execution agaigst the Sheriff, the officer under it may 
seize and sell according to law any land or slaves which may have belonged to 
the prineipal obligor at the date of the rigistry of the bond without regard to any 





" subsequent transfer or change of title, and in whatever hands the same may be 
Pe found. By the Act of 1855, relative to bonds of State and public officers, this 
: summary remedy was extended to all cases in which execution shall issue. It 
is urged that this Act, having been passed since the registry of the bond, has no 
4 application to a bond enacted before its passage. The Statute is, in our opinion, 
: so far as it relates to the enforcement of the rights created by the registry of 
j the bond, purely remedial, and inno manner affects the previously existing 
. right, the enforcement of which it was intended to facilitate. It was intended 
togive to the registry of the bond (as to property sold after its registry) the 
game effect as that conferred in acts of sale by the clause of non-alienation. 


2d. The mortgage created by the act was intended to secure the bond. 

There is nothing in the legislation on the subject which justifies the inference 

that the bond was intended exclusively for the benefit of the State: by its pro- 

visions it is in terms applicable to “all public officers” who, under existing or 
’ prospective legislation, were “ required to give bond.” The Act of 1855 did not 
repeal the Acts of 1847 and 1848, so far as the provisions of those Acts were 
reénacted in the revisory legislation of 1855. See State on the relation of 
Holmes v. Wiltz, \ately determined. 

$d. The formalities required in the execution of the Sheriff’s bond are 
directory, and were intended to furnish undoubted and accessible evidence of 
its execution; the ommission of such formalities does not destroy the validity 
of the bond nor any of the rights of parties dependant thereon. 

4th. The plaintiffs cannot repudiate their own title as derived from Barham. 
If they have acquired nothing under the transfers from Barham, the land seized 
is still his property, and they are without interest in opposing the seizure. I¢ 
appears that the relinquishment, from Congress, was made in favor of Barham. 

The 5th ground is not seriously urged. If valid, it would render useless the 
most important provisions of the law. 

6th. The plaintiff had a right to permit the execution to issue at the instance 
of the sureties. If the plaintiff, in execution, authorizes the proceeding, the de- 
fendants cannot complain of a resort to executory proceedings for the purpose 
of enforcing payment. The sureties have an equitable interest in the payment of 
the principal demand. 

Tth. The judgment appealed from has reduced the amount demandable upon 
the writ to that expressed on the face of the bond. The appellee has acquiesced 
in this reduction, and the appellant is without interest in disturbing it. 

As respects the credits claimed, we find no evidence that any funds have been 
realized or could haye been realized by the seizures of the two slaves referred 
to in the supplemental petition. 

The def-ndants have ample legal remedies to secure the recognition of any 
actual payments made, or to be made, upon the principal debt sought to be en- 
forced... 







































SUPREME COURT OF LOUISIANA, 


We find no error in the decree of the District Judge, subjecting the si 
last alienated by the judgment debtor to the satisfaction of the writ, 
ceeding to the seizure and sale of that transferred by previous alienationg 















is correctly urged, on behalf of Cooper, that the effect of the laws of 1855j 
1847 was merely to modify the general law so far as to dispense a party h dir 
a general mortgage resulting from the registry of a Sheriff’s bond from 
necessity of instituting an hypothecary action. It is contended that Art. Tijige 
the Code of Practice does not apply in this case, we think it does ; but 
absence of any statutory provision regulating the subject, such a mode 
ceeding would result necessarily from the relations of the parties, and he 
table rights incident thereto. See Patin v. Pregean,7th La., 301. 
Judgment affirmed. 





‘ 


G. McE.roy v. H. Dean.—Hems or Hemxen, Intervenors, 


Plaintiff sued defendant for rent. A third party, claiming to be the owner of the land, never har. 
ing had possession, intervened, and claimed the rent and privilege on the crop. Held, thatthe 
privity of contract and lessor’s privilege existed alone between the lessor and lessee. The 


venors’ remedy was by petitory or possessory action, to be brought against the lessor when 
tenant disclosed his name. C. P. 43. 
The possession of lessee is that of his lessor. C. 0. 3404. et 


err from the District Court of the parish of Morehouse, Richardson, 3 
McGuire & Ray, for plaintiff. Ludeling, for appellant. 

Merrick, C. J. This suit was instituted to recover of the defendants $30 
the amount of rent due upon a lease, and interest, a writ of sequestration haw 
ing issued, and the lessor’s privilege being claimed upon the crop of cotton and 
corn, and the furniture. The heirs of Hemken intervened in the suit, setting 
up title, and claiming to be the owners of the land, and praying for $350, and 
interest, and also for a privilege on the cotton. There was judgment in fave 
of the plaintiffs against the defendant, and the intervention was dismissed, _ 

There was no error in the judgment. The possession of the lessee is that of 
the lessor. C. C. 3404. The privity of contract and lessor’s privilege existed 
alone between the lessor and lessee. A third party, claiming to be owner ad 
the land, never having had possession, cannot claim as lessor. His remedyis 
by a petititory or possessory action, to be brought against the lessor when his 
name is disclosed by the tenant. C. P. 43. It is evident, therefore, that the 
intervenor cannot claim the same thing as the plaintiff, nor something connected 
with it, for his demand is that of the property in, or possession of the land 
whilst the demand of the plaintiff arises solely from the contract of letting and 
hiring. The intervenor has no legal interest in the success of either party, and 
as the lease extended beyond the period of the intervenors’ title, the court 


properly dismissed the intervention, notwithstanding the answer to the merit 


C. P. 389, 390. 
Judgment affirmed. 
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har Jonx Temrte v. Marsnatt & James and Suenrrier. 


er 
a» appeal was filed on the 11th July, 1855, the court being then in session and the cause was con- 


tinued on the 20th July, 1855. A motion made by the appellees, on the 16th July, 1856, to dismiss 
te the appeal for irregularities in the transcript, namely, the want of an order of appeal, comes too late. 

If the Sheriff has seized more property than cou!d be considered r bly ry to satisfy the 
judgment, the proper course is not an injunction but an application to the District Judge to reduce 
the seizure. C. P., 652. 

Where it appears that plaintiff, in injunction, was not only surety on a twelve months’ bond, but 
eo-debtor, in solido, with the principal in the judgment on which the execution had issued, and that 
the property had been rold, for which the twelve months’ bond was given, and also that the bond 
was past due and unpaid—the defendants had the right to issue execution against him in his ca- 
pacity of surety. ©. P., 719, 720. 





PPEAL from the District Court of the parish of Morehouse, Richardson, J. 
McGuire & Ray, for plaintiffs and appellants. Hunter, for defendant. 
Bucnanan, J. This appeal was filed in this court on the 11th July, 1855, the 


‘ court being then in session. ‘The cause was continued on the 20th July, 1855. 


On the 16th July, 1856, a motion was made by appellees to dismiss the appeal 
for irregularities in the transcript, namely: the want of an order of appeal. This 
motion comes too late. See Murray v. Bacon, Tth N.S. 271 ; 2 An., 138, 

The next day after the filing of the motion to dismiss, the appellant applied, 
by petition, to the court for a writ of mandamus to the District Judge, com- 
manding him to amend the minutes of a preceding term of his court, nunc pro 
tunc, so as to make it appear that an.appeal had been in fact ordered. 

We entertain great doubts about the propriety of granting a mandamus for 


“the purpose demanded, but are relieved of the necessity of a decision upon this 


point by the conclusion to which we have come, as already expressed, upon the 
inadmissibility of the motion to dismiss. , 

We will, therefore, consider this case upon its merits, and as if the transcript 
were perfectly regular. 

The plaintiff and appellant prayed for and obtained an injunction against 
afi. fa. upon a twelve months’ bond, in which he was surety, upon several 
grounds. 

On motion of defendants, the District Court dissolved the injunction upon 
the face of the petition, with damages, and plaintiff has appealed. 

There is no error in the judgment of the court below. If the Sheriff seized 
more property than could be reasonably considered necessary to satisfy the 
judgment, the proper course was not an injunction, but an application to the 
District Judge to reduce the seizure. C. P., 652, 653. 

From the petition, it appears that plaintiff, in injunction, was not only surety 
upon a twelve months’ bond, but co-debtor, in solido, with the principal, in the 
judgment upon which execution had issued, and the property been sold, for 
which said twelve months’ bond was given. It also appears, from the petition, 
that the twelve months’ bond was past due and unpaid. 

In plaintiff’s capacity of surety on this bond, the defendants had the right to 
issue execution against him. C. P., 719, 720. 

And although the petition alleges that the principal in the twelve months’ 
bond had enjoined the execution upon it issued against himself, upon grounds 
touching the validity, legality and amount of the judgment and bond; yet the 
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plaintiff does not allege those objections to be true, nor does he even | ta 
they are, save in the general ‘terms above copied. 7 

As to the plaintiff’s co-debtor having bound himself towards plaintiff 
all the debts of the late partnership of Temple & Knox, this is manife 
ground for enjoining these defendants in executing their judgment againgt, 

The allegation of the petition thatthe fi. fa. issued prematurely, is ine i 
with other allegations of the petition. , 

















The want of a mortgage recorded against Knox for the price of Huey 
bought by him at Sheriff’s sale, and constituting the consideration of the ¢ ance to 
months’ bond, does not discharge the surety on that bond. Coons v. Graly sion, "9 
12th Robinson, 206. = the ow: 

It is, therefore, adjudged and decreed, that the judgment of the District Com, a Itis 
be affirmed with costs. T the reg 

title. 
by ad 
iis seid di eaciciuabcaiaaee © But 
) acquir' 
Seweitt T. Taytor v. James Huey 3p et al. yo 
nullity 
The defendant a the land in controversy, at a public sale provoked by him call Iti 
mortgage, in his favor, resting on it. The plaintiff, claiming the land by a deed from the ment Jud 
gagor, which was executed subsequent to the mortgage, but anterior to the public sale to def, 
dant, yet not registered until afterwards, instituted a petitory action and sought to rescind the 
sale to defendant for various alleged defects and vices. 
Held : That it is doubtful, under the facts of the case, whether plaintiff can inquire into the regula 
ty or good faith of the proceedings under which defendant acquired title The mortgagor wapth 
proper party to attack the order of seizure and sale by a direct action, and that conceding play — 
tiff could impeach defendants title, he had not laid a foundation for doing so in his petition, hay 
ing alledged no tender to defendant of the mortgage debt which burdened the land, and whid 
was only discharged by the sale, which he sought to treat as a nullity. os Aper 
and 


PPEAL from the District Court of the parish of Jackson, Richardson, 3.” 
Garrett, Ludeling and Thompson, for plaintiff and appellant. Me@ 
Ray, for defendants. “7 

Sporrorp, J. Article 595 of the Code of Practice provides, that “if they 
appellant wishes to withdraw his appeal before he hus cited the appellee 
may be alowed to do so, on motion to the lower court; and in such case, bey 
may renew his appeal within the time herein above Renek ” t 

It is admitted, that the appellee was not cited under the first order of > 
peal. And as the statement of facts is silent upon that point, we will presume y 
that the appellant obtained leave from the lower court to withdraw his fink) 
appeal. In such case, he had a right to renew his appeal, and the motion 4 
dismiss is overruled. 

Upon the merits, we find this to be a petitory action for a tract of land, 
which the plaintiff, anticipating the probable defence, attacks the title of 
defendants, and secks to rescind the same for various alleged defects and viee ¥ I 
The defendant Huey, pleaded a general denial. ee 

Both parties claim under one Fountain ; the plaintiff by a deed passed iy 
New Orleans, on the 29th of August, 1846, but not recorded in the parish of Q 
Jackson until the 8d of May, 1847, and the defendant Huey, under a Sheriff's 
deed recorded in Jackson, on the 18th of February, 1847, when it svems be 
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a ‘githout any notice of the plaintiff’s title. The basis of the Sheriff’sdeed § Tavsom » 
yp z was an adjudication made on the 2d of January, 1847, under an or- Husy. 
ae of seizure and sale issued upon an act of mortgage which had been exe- 
me by Fountain to Huey, on the 9th of December, 1845, and duly recorded 
on the 2d of November, 1846. And the plaintiff alleges that the land when 
was in the possession of Fountain. The seizure took place on the 
November, 1846. 

, then, has the first recorded title, and without notice of any convey- 
ance to Taylor. He has a title, moreover, derived from the party in posses- 
sion, under a sale made to satisfy a mortgage in his own favor, executed by 
the owner Fountain, before he had made any conveyance to any person. 

It is doubtful, under the facts of this case, whether Zaylor can inquire into 
the regularity or good faith of the proceeding under which Huey acquired his 
title, Fountain was the proper party to attack the order of seizure and sale 
by a direct action. 

But conceding that Zaylor could be heard to impeach the title of Huey thus 
acquired, he has not laid a foundation for doing so, by the allegations of his 

ition. He has made no tender to the defendant of the mortgage debt which 

burdened the land, and was only discharged by the sale he seeks to treat as a 

It is unnecessary to notice other points in the case. 

Judgment affirmed. 












M. A. Coptey v. Jonn Lawneap & Co. 
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A partnership formed for the purpose of running a steam-sawmill, and making and selling lumber, 
and of carrying on the lumber business generally, is a commertial partnership. ©. ©. 2796. 


‘PPEAL from the District Court of the parish of Morehouse, Richardson, J. % 
Morrison, for plaintiff. Parsons, for defendants and appellants, Newton & 
Hull, for Sharp & Shelton. 

Srorroxp, J. The defendats have appealed from a judgment against them 
insolido, upon a promissory note signed in their partnership name. 

The only question is, was the partnership a commercial one? The articles 
state that the partners associate themselves “for the purpose of running the 
steam-sawmill at Point Pleasant, and of making and selling lumber, and of 
carrying on the lumber business generally.” The lumber business generally, 
includes the buying of timber as well as the selling of lumber. “Commercial 
c partnerships are such as are formed (1) for the purchase of any personal pro- 
5 ‘} = perty, and the sale thereof, either in the same state or changed by manufacture.” 
. } ©.©,,2796. See also Succession of Hamblin, Rob. 180; Hubbell v. Read, 14 
bb L, 44; Nachtub v. Praque, 6 An., 759. 
ct It is, therefore, ordered that the judgment appealed from be affirmed with 
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E. J. Jonzs and Resecca Jones v. J. Moors, 

Plaintiff brought suit upon a decree rendered by a Chancery Court in Arkansas, and upon a ie 
bend executed by defendants to entitle them to retain possession of certain property se 
an execution issued upon the decree. He alleged, in his petition, “that said bond ha 
forfeited, acquired the force and effect of a judgment according to the laws of Arka 
the original judgment was satisfied and novated in this, that the bond was taken for the deliver 
of property as aforesaid, and forfeited as aforesaid, and therefore the said bond became 
judgment, having the effect as aforesaid ; that both said judgments, the original and 
judgments, have the effects of and are joint and several judgments, according to the laws 
kansas.” The defendant alleged, in his answer, that the bond set up by plaintiff was 
forged as to his signature. IB 

Held: that the allegation of novation, with the qualification annexed, is not so absolute = 


is? 
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vent the plaintiff from recovering on the original decree in chancery. If, therefore, the 


the plaintiff is entitled to recover on the forfeited bond. 


did not execute the bond the original judgment was not extinguished : if he did executehe : 


R ax < 

PPEAL from the District Court of the parish of Union, Richardson, J, a 
Regenburg & Essick, for plaintiff: , =) 
But this case must be decided by the law applicable to it, whether that lawig 

















harsh or otherwise. What then is the law applicable to the is-ues presented 
the answer? The Sheriff states on his return that James Moore signed: 
bond. It is also stated at the end of the bond, that it was signed, sealedan 
delivered in the presence of the Sheriff. Execution issued upon the bond against 
all the parties thereto. 3 
The proceedings are, therefore, all regular and without any defects whatever, 
Now the first position we take is, that the Sheriff’s return cannot be contradieted 
but must be conclusive against the defendant, and if the defendant did not 
the bond, his remedy is against the Sheriff for a false return. This in the doe 
trine of the common law, and is well established. The court will judich 
notice the fact, that the common law is the basis of the jurisprudence of th 
State of Arkansas ; Copley v. Sandford, 2 A. 835. King v. Sejour, 4 A. 199, 

Greenleaf says, that “ The return of a Sheriff, also which is conclusively 
sumed to be true, between third persons, is taken, prima facie, as true even ip 
his own favor; and the burden of proving it false, in an action against him 
a false return, is devolved on the plaintiff, notwithstanding it is a negativesk 
legation. In fine, it is presumed, until the contrary is proven, that every 
obeys the mandates of the law, and performs all his official and social duties; — 
Greenleaf on evidence, section 40. See also Clark v. Lyman, 10 Pick. 
Boyntorne v. Willard, 10 Pick., 169. 

“ As between the parties to the process, or their privies, the return is 
conclusive, and not liable to collateral impeachment. This is a well establish 
general rule, one necessary to secure the rights of the parties, and give vali 
and effect to the acts of ministerial officers, leaving the persons injured to ther 
redress, by an action for a false return ;” 4 Philips on evidence, 1087, and cases 
there cited. See also pages 1088, 1089 and 1090 of same book. We are nok 
however, left to decide solely by the principles of the common law, what effet” 
the precedings in Arkansas would have in that State ; but the question has been 
decided by the highest tribunal of that State, and as the court of that State has — 
fully discussed the nature and effect of the delivery bond and the f t 
thereof; and as it may be inconvenient or impossible for your honors to examine” 
the repurts of the Supreme Court of Arkansas, we will make a few extra 
from the most important decisions of that court, which will clearly pi . 


nature of the bond and the forfeiture thereof; and also of the new or i, 
judgment which arises by operation of law from the forfeiture of the bond.» 

In the case of Ruddell v. Magruder, 6 Eng. Rep. 583, the court said “ When 
the bond has been forfeited, it has, by operation of law, the force and effect of 
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& judgment on which execution may issue, and the Sheriff’s return to that 
fect is conclusive record evidence of the fact of such forfeiture, and cannot 
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i - gontradicted by parol evidence even at the return term. Thus the non-delivery 
of the property transforms the bond, by operation of law, into a statutory judg- 
a on which statutory judgment execution may issue against all the obligors 

~ jn the bond. The execution does not issue upon the bond, but upon the statutory 
: ent; which, by operation of law, springs into being upon the forfeiture, 
von exists in contemplation of law. 

Also in the case of Biscoe et al.,v. Sandefer et al., decided at the January term, 
1854, and reported in 14 Ark. Rep., 584, 585, the court said, “ This new judg- 

“nent is considered as possessing the qualities, force, effect and dignity of a judg- 

~ gent obtained in the ordinary mode of proceeding according to the course of 
“the common law, and in a court of competent jurisdiction scire facias may be 
jssued to have execution upon it, (8 How. Miss., R.) and in another State it will 
be regarded as a judicial proceeding within the meaning of the Act of Congress 
of 1790. As a judicial proceeding it may challange full faith and credit, and can 
no more be impeached collaterally than any other judgment. The precise ques- 
tion came under review in the court of appeals of Kentucky, in the case of Kelly 
y. Louk, 7 B. Monroe, 223, and was fully discussed and ably considered. It 
was an action of debt brought on one of these statutory judgments from the 
State of Mississippi, and the court held that while the statutory judgment re- 
mained in force, unreversed or annulled, it was record evidence of right in the 
plaintiff, and could only be impeached by evidence of as high a grade as itself ; 
and further, that nul tiel record was the only proper admissable defence to it in 
the court. In Kentucky a delivery bond is for the whole debt, and on forfeiture 
has the force and effect of a judgment on which execution issues as of course, 
1 Morehead & Brown’s Laws, Ky., 641. Joyce v. Farquar, 1. A. K. Marsh, 20, 
91; Chitty v. Gleim, 3 Men., 425. And so as in Virginia a replevy bond is held 
to be an extinguishment of the previous judgment, and of all liens created by 
‘execution, because the bond when made has the force and effect of a judgment, 
and execution issues against all the obligors for the whole debt. 

The present law came before this court in Reardon, ex parte, 4 Eng. 450, 
and was pronounced constitutional ; subsequently in the case of Ruddell v. 
Magruder, 6 Eng. 579, that case was confirmed, and it was held, that the non- 
delivery of the property transformed the bond, by operation of law, into a sta- 
tutory judgment, on which execution might issue against all the obligors for 
the debt, interest and cost remaining unpaid; that the forfeiture imparted to 
the bond the force and effect of a judgment; that the Sheriff’s return of the 
forfeiture, was conclusive evidence of the fact, and could not be controverted 
by parol proof. Substantially the doctrine of the cases in Mississippi is adopted 
by this, and undoubted when the law is the same, the decisions of the courts 
should correspond, as far as justice, comity and reason will permit, and we 
think it would be impossible to establish any other doctrine, without leaving 
the debts exposed to grevious evils, without seriously impairing the harmony 
of the law, and without departing from the manifest intention of the Legisla- 
ture.” 

See also Miner v. Lancashne, 4 How. Miss. 350; Saunders v. McDowell, ibid; 
Wagner v. Baker, ibid; U. 8S. Bank v. Patton, 5 How. Miss. Rep. 200; McNutt 
v. Wilcox, 3 How. Miss. Rep. 419; Annis v. Smith, 16 Peters’ Rep. 304; Brown 
v. Clark, 4 How. U. S. Rep. 

In the next place, admitting that the Sheriff’s return can be impeached, then 
the onus probandi is on defendant, because : 

Ist. A sworn officer is presumed to have done his duty until the contrary be 

‘shown. (Gentile, admr. v. Paley, 3 An. 148; see also Hennen’s Digest, p. 479, 
sec. 44, and references. 

2d. Judicial proceedings are presumed to be regular until the contrary is 
= Hubbell v. Clannon, 18 L. R. 495; Despan et al. v. Swinuler, 3 N, 

“SB. 705. 

8d. The effect of a legal presumption is to relieve the party in whose favor 
_ from the necessity of making any proof. Succession of Tilgham, 7 Rob. 

4th. The plea of the defendant goes to charge the officer with a culpable 

lect of duty, and it must be proved by him, although it involved a negative. 
1 Greenleaf on Evidence, sec. 80; Phillips on Evidence, p. 195; Morgan v. 
Mitchell, 3 N. 8. 576. 
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5th. If the defendant denies his identity, he must prove that he ig " 
man. ‘The proof furnished by the record is prima facie sufficient h 
Whiting v. Ivy, 3 An. 649. 


Baker & Harris, for defendants and appellants: 


The defendant will not contest the position assumed by the plaintiff inky 
petition, “ that the original judgment (of Elijah J. Jones and Rebecca, his » 
v. George W. Rutherford and James Moore, Administrators of Joel Wi 
was satisfied and novated by the taking of the delivery bond, according tg 
laws of the State of Arkansas.” ‘he court below considered that this 
was based on the forfeited delivery bond. hi 

Let us then proceed to see what the proof was as to the signature to 4 bs, 





bond. As before stated, all the proof offered is comprised in the 

from the court in Arkansas. The action was on the bond. The defence 
that the signature of the defendant was false and forged. The original boy 
was not offered. No effort was made to prove by witnesses that the di 
signed the bond. The whole reliance was the Sheriff’s return on the ex 

and his approval of the bond. We submit that when the defendant denies 
signature, on oath, it is incumbent on the plaintiff to prove it. This they 
nay, did not attempt to do. ‘They were not entitled to a judgment. e 

But the plaintiffs meet all objections by asserting that the return of the She 
riff on the bond is, by the laws of Arkansas, a judgment, and interpose the 
Constitutional provision “that full faith and credit shall be given in each 
to the public acts, records and judicial proceedings of every other State” 
Art. 4, sec. 1. And the latter clause of the Act of Congress of 26th May, 1790: 
**And the said records and judicial proceedings, authenticated as af 
shall have such faith and credit given to them in any court within the U; 
States as they have by law or usage in the courts of the State from whence the 
said records are or shall be taken.” 

The general doctrine in relation to foreign judgments seems now to be, that 
they are prima fucie evidence, but that they are impeachable. That wheng 
forcing judgment is made the basis of an action, the court will inquire whether 
the foreign tribunal had jurisdiction of the subject matter of the parties, and 
whether the defendant had actual or constructive notice. Beyond this the 
court will not go, but hold the forcing judgment binding, subject to de avoid 
ed if founded in fraud or pronounced by a court not having competent jure 
diction over the cause. 

Story’s Commentatories; Conflict of Laws, pp. 499 to 615; 1 Kent, 
and notes; United States Digest, vol. 5; Supplement, 230; 13 Johnson, 19%, 
205; 10 L. 18, 220, 381. We conclude, then, if in looking into the t 
from Arkansas, your honors should find that the court had jurisdiction of 
subject matter, and that the defendant had actual or constructive notice, that 
the judgment of the court @ quo is correct, and sustainable, both by authority 
of the general doctrine relative to foreign judgments, by the Constitution and _ 
Act of Congress, as well as our own Code of Practice, Arts. 752, 753. 

But before proceeding to inspect this Arkansas record, let us inquire whatis 
such a judgment as, by the general doctrine, is to be held prima facie evid 
and what, in coutemplation of the Constitution and Act of Congress, are jude 
cial proceedings. Judicial proceedings can only be carried on where there isa ~ 
Judge—one clothed with judicial power. To illustrate: the judicial poweraf 
the United States shall be vested in one Supreme Court and such inferior courts 
as the Congress may from time to time ordain and establish. Art. 3, seo. 
By the Constitutions of the several States, the judicial power is vested in sugh 
courts as are enumerated in each respectively. By the Constitution of the 
State of Arkansas, Art. 6, sec. 1: “The judicial power of this State shall 
vested in one Supreme Court, in Circuit Courts, in County Courts, and ind 
tices of the Peace. The General Assembly may also vest such jurisdiction a 
may be deemed necessary in corporation courts, and when they deem it expe 
dient, may establisi: Courts of Chancery.” Digest of the Statutes, p. 59. 
constitute a valid judgmeu.t there must be a Judge, a cause, a plaintiff andde 
fendant. 

Now, what does the plaintiff exhibit? A claim, as a judgment; a judicial 





proceeding. ‘The execution issued on the original judgment of Jones and wife 
v. Rutherford and Moore, Administrators of Wodel. ‘The return of the | 
Sheriff reciting the seizure of the negroes Daniel and Bill, the property of ; 
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; the giving by Rutherford the delivery bond; the advertisement 
of the slaves, the return of the execution before the sale day, and that this 
execution was not satisfied. The venditioni exponas directing the sale of the 

previously seized ; the Sheriff’s return thereon; the delivery bond 
bere fu. and Sheriff's return thereon. Nowhere in the record is there to 
be found any judgment of any court against the parties to this delivery bond, 
itis not pretended that there ever was a judgment asked for and obtained 
thereon; but the plaintiffs contend, that by virtue of the statute of the State 
of Arkansas, p. 49, sec. 46, the Sheriff’s return is a judgment, is a judicial 

ing which, by the Constitution and Act of Congress, is entitled to full 
agate credit. ‘These delivery bonds are of modern origin, and certainly 


the return made by the Sheriff on one of them, never entered into the con- 


templation of the framers of the Constitution or of Congress, when adopting 
the Art. 4, sec. 1, or enacting the Act of 26th May, 1790. The acts of officers 
are not judicial proceedings. It is evident that these acts are not considered 
in this light in Arkansas. The law of Arkansas gives to the party in favor of 
whom a delivery bond has been executed, various remedies. By sec. 38, a 
lien was effected on the property seized; by sec. 39, the right was given to 
seize the same property or any other of the defendant’s subject to seizure, and 
sell it after five days notice ; by sec. 40, if the condition of the bond be broken 
the defendant and his security shall be deemed to have notice of the facts, and 
the plaintiff, without further notice, may, on the return day ot the execution 
or any subsequent day of the time, move the court for judgment on the bond 
against the defendant and his securities, or any of them, or the plaintiff may, 
at his option, bring an ordinary suit on the bond. We concede that a judgment 
thus rendered, would be a judicial proceeding. By section 41, it is further 
provided, that if no judgment had been entered on the bond, the plaintiff 
might have judgment after twenty days notice, without any formal pleading. 
Digest of the Statutes of Arkansas, p. 500, by English. 

Now, suppose that instead of adopting any of the modes above provided, 
the plaintiff chooses, under sections 46 and 47, to issue execution against the 
parties to the bond, and that one of the parties named in the bond, his pro- 

rty being seized, should either enjoin or sue out a writ coram nobis, and al- 
sa that his signature was forged, on the hearing, what would be the course 
of procedure? We are to presume that the rule of evidence is universal, no 
one is held to the proof of the negative, it would be incumbent on the defen- 
dant in such éase to prove the signature to the bond. With us the rule is 
fixed, that a man is bound to admit or deny his signature, having denied it on 
oath, and it being proved, he is barred every other defence. C. P. 324, 825, 
$26. It is just as it would be, if a delivery bond had been taken under our 
Act of 1842,'p. 210, which provides that the defendant in execution, whose 
property had been seized, shall have the right to retain possession until the 
sale day, on condition that he execute his bond én solido in favor of the plain- 
tiff, with good and sufficient sureties for the delivery of the property at the 
time of the sale, and upon a forfeiture of said bond, made to appear by the 
certificate of the officer, the bond shall have the effect of a twelve months’ 
bond, and execution shall issue against all the parties to the bond. 

If such execution was to issue, and property of one whose name appeared 
to the bond should be seized, and he were to enjoin, alleging that his signature 
to the bond was forged, would the court hesitate to perpetuate the injunction 
if, on trial, the party in whose favor the bond was taken, failed to prove the 
genuineness of the signature? We think clearly not. The case at bar is still 
stronger in favor of the defendant in this case, as the original bond was not 
produced, and was not within the State or in possession of a court or officer in 
this State, which could have been reached by an order of the court. 


Merrick, C. J. This action is brought by the plaintiff, upon a decree ren- 
dered in the Circut Court in Chancery, for the county of Saline, of the State 
of Arkansas, for $974 88, and interest at six per cent. and costs, against ore 
Rutherford and the defendant, and upon a “delivery bond” made on an exe- 
cution issued upon said decree. : 

By the statutory law of Arkansas, the Sheriff or other officer charged with 
the service of any execution, is required to levy it upon personal property, 


Jones 


Moore. 
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and the defendant is authorized to retain possession of the same until the da 

of sale, by giving bond in favor of the plaintiff, with sufficient security, tp 
approved by the officer, in double the value of said property, with a cox 
for the delivery of the property to the officer at the time and place of 
named in such condition; and with the further condition, that in case the 





ee 
perty shall not be delivered according to said condition, the bond shall hayg | 


the force and effect of a judgment on which an execution may issue ag 
all the obligors. By the same statutes it is provided, that the forfeiture of the : 
bond shall be shown by the return of the officer, endorsed on the execution, 
See Dig. of Statutes of Arkansas, pp. 500, 502, secs. 37, 46 and 47. 

The plaintiff, in his petition, after alleging that said bond having been fon 
feited, acquired the force and affect of a judgment, according to said lawef_ 


Arkansas, further averred, that the “ original judgment was satisfied andnge | 
vated in this; that the said bond was taken for the delivery of property ag | 


aforesaid, and forfeited as aforesaid, and therefore the said bond became a 
judgment, having the affect as aforesaid; that both said judgments, the origh 
nal and statutory judgments, have the effects of and are joint and severg}” 
judgments, according to the laws of the State of Arkansas.” “a 
The defendant excepted to the plaintiff’s petition, as containing inconstant” 


demands. The exception being overruled, he filed an answer containing g | 


general denial and an averment, that the bond set up in the plaintiff's pete” 
tion was false and forged as to his signature, and he sustained his answer by ~ 
his affidavit. 

The principal question raised in this court, and the only one requiring our ~ 
notice, arises from his denial of the signature to the bond. The defendant 
contends, that he is not bound to prove a negative, and that the burden of 
proof is upon the plaintiff to show, that the signature to the bond is genuine, 
The plaintiff, on the other hand, having rested his case on the record, which 
he offered in evidence, says, that under the Constitution of the United States 
and the Act of Congress of 1790, his statutory judgment is conclusive against ~ 
the defendant, must have the same effect in Louisiana, that it has in Arkansas, ~ 
where the original judgment was rendered, and the statutary judgment sub 
stituted in its place. 2 

We do not deem it important to decide either of the questions here presentdll 
The aliegation of novation with the qualification annexed, is not so absolute a8 — 
to prevent the plaintiff from recovering judgment upon the original decree in © 
Chancery. If, therefore, the defendant did not execute the bond, the original 
judgment was not extinguished, and the plaintiff is entitled to recover on his 
original decree. If he did execute the bond, the plaintiff is entitled to recover 
on the forfeited bond, but the original judgment alone indicates how much of — 
the bond may be executed as a judgment. The defendant, therefore, has no — 
interest in establishing the bond, except for the mere purpose of defeatings 
legal demand by a technicality. See case of Ruddell v. Magruder, 6 English 
Rep. 583. 

We are not prepared to say, that the judgment ought to be amended in f& 
vor of the plaintiff, for the small amount of costs claimed. And to the cost of 
the transcript, we see no reason why it may not be taxed among the costs um- 
der the judgment already rendered. 

Judgment affirmed. 
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Estate OF JoHN AND Marrtua Rovron. 






the validity of a judgment ordering a partition cannot be inquired into, on the trial of an opposi- 
tion to an administrator’s account, which is not based on the partition, and which does not em- 


peace any of the property divided. 




































bi: PPEAL from the District Court of the parish of Catahoula, Barry, J. 

t A Taliaferro, for the administrator. Hendry, for appellant. 

a Bocuanax, J. John and Martha Routon died in 1850, leaving five children 
his gorviving, and grandchildren, issue of two children deceased. Talbot A, 
‘| — Rowton, one of the children, qualified as administrator, and in the same year 
rd brought a suit for partition of the slaves belonging to the estate, upon which a 
a judgment was rendered in December, 1850. In 1854, Robert J. Plant, guar- 
wt dian of William H. Routon, grandchild and one of the heirs of John and 
Ly Martha Routon presented his petition, calling upon the administrator to file an 


a account of his administration, which he has done. The account filed charges 
mi ; the administrator with moneys received, and credits him with moneys paid. 
e The guardian of William H. Routon has opposed several items of the credit 
a side of this account, but the principal ground of opposition relates to the slaves 
if which had been partitioned under the judgment of court before mentioned. 


Opponent alleges that the proceedings in partition were null, as regards the 
minor, for want of a compliance with legal formalities. 
The judgment of the District Court sustained the opposition as to the items 
of credits objected to, but rejected it as to the slaves embraced in the partition, 
reserving to the minor heir the right to prosecute all rights and claims set up 
in the opposition in a direct action. 
The opponent appeals, and relies for a reversal of the portion of the judg- 
ment, of which he complains, upon the case of Pazton v. Cobb, 2 La., 139, in 
: which it was held to be a general rule in jurisprudence that wherever a man q 
may sue, he can except, when the matter which he might have annulled in an 
action is presented as the basis of a demand against him. That authority 
does not justify the present attempt to impugn collaterally the judgment of 
partition. The present account, which is opposed, is not based upon the par- 
tition, neither does it include any of the property which was divided under the 
judgment of partition. That judgment, to which all the heirs were parties, 
and which has been executed, cannot be treated as a mere nullity. It can 
only be declared null by another judgment rendered in a suit instituted against 
all those parties. The parties necessary for declaring its nullity are not now 
before us. 
Judgment affirmed, with costs. 
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J. P. Exam, Tutor, et al., v. Tue Hes or A. S. Barr, deceased, eta 


The Code of Practice, in prescribing the conditions upon which an attachment may issue, 
an oath of the existence of the debt in a form to exclude the exceptions of payment, 
tion, &c., and a compliance with its requirements is equivalent to an averment that the debt 
not been so extinguished. tw | 


he 


ee 


PPEAL from the District Court of the parish of Catahoula, Barry, J, 
Maypo, for plaintiffs and appellants. Taliaferro, for defendants, 

Merrick, C. J. The present is a suit against the sureties on a tutor's bond, 
It was commenced, as to a part of the defendants, by attachment. The attach. 
ment was dissolved, and the action dismissed, not only as to the absentees, bat 
also as to those who had been cited, and the plaintiffs have appealed. 

We think the judgment of the lower court ought to be affirmed as to the ah 
sent defendant. The plaintiffs have not sworn with sufficient certainty tothe 
indebtedness of the defendants to entitle them to the harsh remedy of the at 
tachment. ‘The absentees are the heirs of A. S. Barr, deceased, who was one 
of the sureties of Glenn. Glenn's estate was administered by the Clerk of the. 
court as a succession under five hundred dollars in value, and the plaintiff 
allege that they have obtained judgment against the said Clerk as such admip- 
istrator of Glenn. The indebtedness of the defendants is alleged in the af 
davit in these words, (it being the substance of the allegations of the petition, 
which are also sworn to,) viz: “That they have obtained judgment against the 
legal representatives of Samuel Glenn for the sums set forth in the foregoing 
petition, as due them respectively, for which they verily believe the heirgof 
A. 8. Barr, whose names are set forth in the foregoing petition, are liable.” 

The Code of Practice, in prescribing the conditions upon which an attach 
ment may issue, requires something more than the prima facie allegations 
which suffice for the petition itself and a judgment thereon. It requiresap 
oath of the existence of the debt in a form to exclude the exceptions of pay- 
ment, compensation, &c., and a compliance with its requirement is equivalent 
to an averment that the debt has not been so extinguished—that it still exists 
If we look te the averments of the petition, we find them in such form that 
we might, if they were substantiated by proof, render a judgment thereon; 
we might infer that the judgment was regularly obtained against Glenn’s sac 
cession, and that, when produced against Barr’s succession, it would be prima 

facie proof of the extent of the liability of the surety. But it is not positively 
sworn to that the heirs of the surety are liable for that amount. Notwith 
standing the mere opinion of the plaintiffs, the absent defendant may notbe 
bound to the extent of the judgment against the principal: they may be entitled 
to adivision, or there may have been payments. The plaintiffs, before they 
can resort to an attachment, must assure themselves that the defendants are 
indebted to them, and they must state the amount of such indebtedness. The 
attachment was, therefore, properly dissolved. 

But as it respects the exception, relied on by the parties cited, that the suit 
was prematurely brought, we are of the opinion that the plaintiffs have sub- 
stantially complied with the requirements of the Act of 1842. It is evident 
that no further pursuit of the demand against the succession of the princi 
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- gebtor would be availing. The necessary steps, therefore, have been taken to 
afore payment against the principal. We see no error in the reception of the 
; proof to establish the insolvency of Samuel Glenn’s succession. 
It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
as to the said Sarah Davis, wife of Moses Davis, Martha Hoilis, wife of 
Henry Hollis, Lewis C. Barr, and Mary Hudson, and Jayes G. Taliaferro, be 
firmed ; that as to the other defendants, the judgment be avoided and re- 
versed, and the exception overruled, and the cause remanded, to be proceeded 
in according to law, and that said last named defendants pay the costs of the 


appeal. 
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Tue Liverroo. anp Lonpon Fire anp Lire Insurance Company v. 
Eruram ©. Hunt. 


Aperson having effected insurance with a company in its corporate capacity, and having received 
from it payments nade under the supposed obligation growing out of that contract, will not be 
permitted to deny the corporate existence of said company, when sued by it for the restitution of 
the money thus paid. 





PPEAL from the District Court of the parish of Caddo. 
Winans, for plaintiff. Landrum & Williamson, for defendant and ap- 
pellant. 

Lea, J. The defendant in this case having effected an insurance with the 
plaintiff in its corporate capacity, and having received from said plaintiff $2000, 
in virtue of the supposed allegation growing out of the contract, cannot, in a 
suit brought against him for the restitution of the amount thus paid, be per- 
mitted to deny the corporate existence of the company with which he has 
dealt. So far as relates to the subject-matter in litigation, and the transaction 
s out of which it arises, the defendant must be considered as concluded by his 

acts in the premises. 

Upon the merits, we find nothing in the evidence which would justify us in 
} distarbing the judgment appealed from. The Judge a quo appears to have 
: made a liberal deduction upon the plaintiff's demand, as an indemnity for the 
: actual loss sustained by the defendant. No greater sum could have been 
allowed under the evidence without violating the stipulations of the contract. 

The plaintiff ’s counsel has asked, in his brief, for an amendment of the judg- 
ment by the rejection of the whole of the defendant’s claim, as having been 
forfeited in accordance with the terms of the policy, by his exaggerated and 
fraudulent representation of the loss sustained by him. 

We cannot inquire into the merits of this branch of the case, as the plaintiff 
has not joined in the appeal or filed any answer praying for an amendment of 
the judgment. 
Judgment affirmed. 
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J. H. Lenesrietp v. Thomas W. Jonezs. 





When a person receives q shipment of cotton, and gives a bill of lading in the ordinary py 
becomes liable as a common carrier. 

The fact that plaintiff inspected the boats before the shipment does not exempt the 

liability for a loss occasioned by the unseaworthiness of the vessel. 


PPEAL from the District Court of the parish of Caddo, Land, J. 
Williamson & Austin, for plaintiff. Jones and Beall, for defendant ‘ang 
appellant. 

Sporrorp, J. This is an action for damages alleged to have been donejp 
fifty bales of cotton shipped by plaintiff on a certain flatboat, belonging to th. 
defendant, for transportation from Shreveport to New Orleans. 

The plaintiff, who sued for $2,146 92, had a verdict and judgment for $59), 
The defendant has appealed, and the plaintiff, in his answer, prays for anjp. 
crease of the judgment to the amount claimed in his petition. 

There has been some discussion upon the question whether the de 
Jones, was acommon carrier. There is‘ no proof upon this point except th 
contract of the parties, which is evidenced, as to most of the cotton 
by bills of lading in the common form, by which the defendant acknowledged 
to have received the cotton in good condition, and undertook to deliver itgt 
New Orleans in like good order, at a specified rate of freight, “the dangetsof 
the navigation alone excepted.” 

It seems, also, that Red River, at the time of the shipment, was extremely 
low, and that steamboat navigation was suspended. It also appears that th 
defendant built several flatboats, upon which he undertook to transport the 
cotton, and that he took cotton for other parties than the plaintiff. 

If he wished to exempt himself from the law of common carriers, he should 
have made a special contract to that effect, instead of giving bills of lédingin 
the ordinary form. Moreover, his original answer to the petition would gem 
to imply an admission of his liability as a common carrier, for he there avernel 
that the damage, if any, was occasioned “by the accidental and unavoidable 
sinking of the boat on which it was shipped.” 

A serious damage having been fully proven, the burden was on the defer 
dant to show that it occurred through one of the excepted perils. 

The proof, on the contrary is clear, that his flatboats were unseaworthy. The 
one upon which the plaintiff’s cotton was shipped was so leaky as to requite 
constant pumping from the commencement of the vqyage. She was inisull- 
ciently manned, and during every night the water gained rapidly, so thatthe 
lower line of the cotton, (which belonged to the plaintiff,) was kept constantly 
standing in water, at various depths, during the tedious voyage from Shreve 
port to a bar above Grand Ecore, where the boat sunk. We are setisfied that 
the unseaworthiness of the flatboat was the real cause of much of the damage. 

But it is urged that the plaintiff inspected the boats before he shipped the 
cotton, and therefore took the risk of their seaworthiness upon himself. “The 
contract of the parties does not so read, and the plaintiff might well havetu 
the risk even of a doubtful experiment, if he had confidence in the debeotints 
guaranty against everything but the perils of the river. 
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BE as ered that the defendant has waived his claim to damages, because, 


le flatboat sunk, and the plaintiff made his protest, he sent an agent 


down to the bar, who received the damaged cotton from the plaintiff, and paid 
him $100 salvage, without which he refused to deliver the cotton. 

The defendant acknowledged by letter to the plaintiff his inability to fullfil 
his contract. He did not, as he had undertaken to do, deliver the property to 
the consignees in New Orleans, but, after sinking his boat, abandoned the 
voyage. 

We do not perceive that the conduct of the plaintiff, in sending an agent to 
save what he could from the wreck, assented to as it was by the defendant, 
was an implied waiver of the action in damages, and it is not pretended that 
there was any express waiver. 

As to the amount of damages done to the cotton, only the injury received 
up to the time the plaintiff’s agent took it into possession should be considered. 
Upon that subject the evidence is somewhat conflicting. Under such circum- 
stances we do not interfere with the verdict of a jury selected by the parties, 
except for flagrant error. We find no such error in the estimate made by the 
jury in this case. 

Finally, it is contended that there was error in the judgment, which allows 
legal interest from the date of the verdict, when the verdict is silent as to in- 
terest. The error, if error it be, is too trifling to attract attention here, when 
it appears that no effort was made to procure an amendment below. 

It is, therefore, ordered, that the judgment of the District Court be affirmed, 
with costs. 
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J. Eacer v. Georce A. J. Brown. 


Where the notary having no knowledge of the residence of the drawer, made enquiry on the sub- 
jeet, of the acceptor’s factor, (who was also factor of the drawer,) and received for answer, that 
the drawer lived at F., for which place he mailed notices of the day of the protest, addressed to 
the drawer; and, a few days after, having received other information in relation to the drawer’s 
residence, dispatched another notice to the place designated. Held: That the notary used such 
reasonable diligence as te excuse the want of notice. 


‘PPEAL from the District Court of the parish of Ouachita, Richardson, J. 
McGuire & Ray, for plaintiff. Ludeling, for defendant and appellant. 

Lga, J. In this sase, the defendant seeks to escape liability upon a protest- 
ed draft, of which he is the drawer, on the ground that he has been released 
by the laches of the holder in not giving him notice of non-payment. 

The notary’s deputy, whose testimony was properly received, testifies, that 
he had no knowledge of the residence of the defendant, that he made inqui- 
ries on the subject of the acceptors, who, it appears, were also the defendant’s 
factors, and received for answer that the defendant resided at Farmersville, 
the seat of justice for the parish of Union, in Louisiana, for which place notices 
were mailed on the day of the protest, addressed to the defendant. Thus the 
notary appears to have made inquiries with reference to the residence of the 
drawer, from those who might be supposed most coimpetent to give it, and 
from them he received unequivocal information, upon which he acted with 
79 
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all proper dilligence and despatch. A few days afterwards, having sail 
other information with reference to the drawer’s residence, he disp 
another notice to the place designated. We think, under the circumstances of 
tne case, that assuming the notary to have been misled by the information oh. _ 
tained from the acceptors, such reasonable diligence was used as to excuse the 
want of notice. See Ledoux v. Morgan, 3d Ann. 545; also, Story on Bill, 
§ 299. 

This view of the case, makes it unnecessary to examine the other poinig 
presented in the briefs of counsel. 


Judgment affirmed. 


Strate v. James Evans. 


Where no term of the court was held at Monroe, in October, 1855, though the record ofan Appeal 
was returnable at that term, it was held to be a sufficient compliance with the law to file the re- 
cord at the subsequent term. . 

Where the accused is not called at the courthouse door to receive his sentence, nor his sureties 
called to produce his body, there is no forfeiture of the bond obligating him to appear and receive 
his sentence. 


PPEAL from the District Court of the parish of Claiborne, Drew, J. 
Stubbs, District Attorney, for plaintiff. Scott, for defendant and appellant. 

Merrick, ©. J. This suit is prosecuted against the defendants, as principal 
sureties on a bond, requiring the defendant Evans to appear and receive his 
sentence under a conviction for shooting with an intent to murder. 

There is, in the record, a motion to dismiss the appeal. We think it should 
be overruled. The court did not hold a term at Monroe, in October, 1855, the 
docket having been disposed of in July of that year; Act, 1855, p. 211., see. 8. 
The appellants were net obliged to file the transcript at the time fixed for the 
October term. The filing on the first judicial day of the present term was in 
time. It may be fairly presumed that the parties against whom the judgment 
was rendered, and who gave the bond, were those who moved for the appeal. 

On the merits we do not find that Evans was called at the courthouse door 
to receive his sentence, nor that his sureties were called to produce his body. 
It does not, therefore, appear that the bond has been forfeited; 3 An., 235. 

The judgment of the lower court must be reversed, and the Svate left to re- 
new proceedings, in a regular manner, upon the bond if it shall be deemed ex 
pedient. ‘ 

It is, therefore, ordered, adjudged and decreed, by the court, that the judgment 
of the lower court, as to the said Mabry Mitchell and N. J. Scott, be avoided and 
reversed, and judgment rendered in their favor as in case of a non-suit. 
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Wiuram W. Aven v. May & Kogan. 


The answer of one of the defendants, who are commercial partners, is admissible against his co 
defendant. 

Plaintiff died pending the suit in the District Court of Caddo, the administrator of his succession also 
died. There being no publication to fill his vacancy, the Clerk of the court, representing the succes- 
sion, entered appearance, ew officio, in the Supreme Court—Held: that he could do so under the 
circumstances by the provisions of the Act of 1855, without proof of his appointment of adminis- 
trator. 


Te a 


PPEAL from the District Court of the parish of Caddo, Jones, J. 
A Nuit, for Kerby, clerk. Turnell & Hodge, for defendant and appellant. 

Bucuanan, J. The parties file cross demands to a large amonnt against each 
other. The proof of many items on both sides is vague and unsatisfactory ; but 
there are other items which are proved. The District Judge, in his reasons for 
judgment, has analysed the proof on each side, and given judgment for those 
items which are proved on either side, striking a balance of ten hundred and 
sixty-two dollars and ninety-three cents in favor of plaintiff. This judgment 
' appears to us in accordance with the evidence. There is a bill of exceptions to 
the admission of the answers of one of the defendants, (commercial partners,) 
to interrogatories, as evidence against the other defendant. 

There was no error in the admission of these answers. The contract of lease, 
in evidence, shows that the girl Phabe was left by plaintiff in the possession of 
both defendants, as security for payment of his rent, with leave to defendants to 
sell her in default of payment of his rent, her proceeds to be applied to the pay- 
ment of the arrears of rent due. 

The plaintiff having died pending the suit in the District Court, it was revived 
in the name of his administrator, John W. Morris, against whom the appeal is 
taken. It having been suggested of record that Mr. Morris, plaintiff’s adminis- 
trator, is likewise dead, and the cause being continued from last term to make 
parties, the Clerk of the District Court of Caddo now enters an appearance, as 
ex officio administrator of the succession of William W. Allen, there being no 
application to fill the vacancy oceasioned by the death of Morris. The appellant, 
by counsel, objects to the Clerk of the court representing appellee without proof 
of an appointment as administrator ; but we think him entitled to assume that 
capacity, ex officio, under the circumstances, by the provisions of the Act of 18565, 
page 55, section 19. 

It is, therefore, adjudged and decreed that the judgment of the District Court, 
be affirmed, with costs. ’ 
Srorrorp, J., recused himself, having been of counsel. 
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Martin Tuttey v. M. D. C. ALexanper, Executrix. plaint 

The rule that the husband cannot be a witness fer or against his wife, nor the wife for or on 
her husband, C. C., 2260, being founded on considerations of policy and morality, is believed 

without exception, and the fact that the spouses live apart does not change this rule of law, i= in the 

PPEAL from the District Court of the parish of Caddo, Drew, J. es _ 
Hodge & Austin, for plaintiff and appellant. The record does not show junet 
who appeared for the defendant. 4 will 

Srorrorp. J. The only question in this case arises upon a bill of exceptions It 
taken to the ruling of the District Judge, relative to the competency of .a wit. ment 
ness. r the ¢ 

The husband of M. D. C. Alexander, the defendant, was offered by the plain. fend: 
tiff as a-witness, and rejected by the court upon the objection of the wife. it is 

The rule in civil matters is, that the husband cannot be a witness for or againgt firm 
his wife, nor the wife for or against her husband, C. C., 2260. And the rule 
being founded upon considerations of policy and morality, is believed to be 
without exception. Here the wife was not a mere nominal party ; as the pring. 
cipal legatee of the testator, she had a direct pecuniary interest in defeating the 
demand against his succession. Beard v. Morancy, 2 An., 347. 

The fact that her husband and herself lived apart could not change the rule Ajo 
of law. The reason which induced the lawgiver to enact it still subsisted in all ta 
its force. ne 

Judgment affirmed. 7 
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Euiza Sate v. Van Bisse, et al. 


A deputy Clerk is without power to grant an injunetion. 

The Acts of 1831, p. 102, and 1833, p. 98, as to the damages to be awarded on the dissolution of a 
injunction, do not apply to the case where an injunction is dissolved restraining the proceedings 
of an execution during the pendency of an action to annul a will. They apply only to injunction 
obtained in cases in which there are judgments in the proper sense of the word, and a 
orders made by the Judge ef a probate court. 

Such special damages, only as are alleged and proved, will be allowed on the dissolution of ab 
junctien in a case of this kind. 


sewsas 3 


sS 


Foe from the District Court of the parish of Caddo, Land, J. 
Terrill & Hodge, for plaintiff. Beall and Crain & Nutt, for defendants. 
Merrick, C.J. This action was brought to annul a will, and also to enjoin 
the proceedings of the executors during the pendency of the action of nullity.» 
The principal complaint made by the appellant in this case is, that the injumee 
tion was improperly issued, and that it ought to have been dissolved and damages — 
decreed him for counsel fees as well as costs, instead of which he has been der 
creed to pay the costs. ab 4 
The deputy Clerk was without the power to grant the injunction. Gerald — 
Gerald, 5 An., 248; Wungerter v. White, ibid, 487. fa. 4 
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' The injunction having been issued by an incompetent person, and being a con- 


‘gervatory ss, not necessarily connected with the main action, we think the 
same Iss to bare been ied on the motion to dissolve, at the cost of the 
But the Acts of 1831, p. 102, and 1833, p. 93, as to the damages to be 
awarded on the dissolution of the injunction, do not apply to the case before us. 
They apply only to injunctions obtained in cases in which there are judgments 
in the proper sense of the word, and not ex parte orders made by the Judge of a 
court. 151. R.,191; 17 L. R., 182; 2 Rob., 180. 

Had the defendant suffered damages by the wrongful serving out of the in- 
junetion, he shonld have alleged and proved such special damages. The law 
will not, in a case of this kind, imply damages at most beyond nominal damages. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judg- 
ment of the lower court be amended, so far as the same decrees the payment of 
the costs of the process of injunction issued in this case, to be paid by the de- 
fendant, and it is ordered that the plaintiff pay the costs of said injunction, and 
itis further ordered that the judgment of the lower court, so amended, be af- 
firmed, and that the plaintiff and appellee pay the costs of the appeal. 





S. D. Parker et al. v. B. T. Scoein et al. 


A judgment confessed by the president of the police jury, is res adjudicata against each individual 
tax payer. 

In the absence of an appeal or action of nullity, no irregularity in the form of proceeding before the 

~ district court can be inquired into after the lapse of one year. When the police jury has been 
regularly cited or made its appearance, no inquiry can be entertained after the lapse of that 
peried, as to whether the power to confess judgment was or was not formally conferred by suffi- 
cient authority. 

The parish tax collector is the proper person to collect the tax levied to pay the subscription of stock 
of a railroad company. 


PPEAL from the District Court of the parish of Caddo, Land, J. 
Wright, for plaintiffs and appellants. Crain & Nutt, for defendants. 

Merrick, ©. J. The plaintiffs are sundry land holders and tax payers of the 
parish of Caddo. They have brought this action to restrain B. 7. Scogin from 
collecting the tax to meet two instalments of the subscription of $100,000 of 
stock subscribed by the police jury of the parish of Caddo to the Vicksburg, 
Shreveport and Texas Railroad Company. Their action was sustained as to 
the second instalment. 

We quote for a statement of the facts (preceding the subscription of stock) 
the following from the elaborate opinion of our brother of the District Court: 

“The police jury of the parish of Caddo on the 19th day of October, A. D. 
1852, passed an ordinance for the subscription of one hundred thousand dollars 
to the stock of the Vicksburg, Shreveport and Texas Railroad Company. This 
ordinance contained a statement of the number and amount of the shares pro- 
posed to be subscribed, to wit: four thousand shares at twenty-five dollars per 
share. It also levied a tax of two per cent. annually, for five years, on the 
landed estate of the parish, to pay the amount of the subscription of one hun- 
dred thousand dollars. - The ordinance further provided that it should be gub- 
mitted to the voters of the parish, on whose property the tax mentioned was 
proposed to be levied, for their approval and ratification, at an election to'be 
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held at the different precincts in the parish, for that purpose, on the fi 
in February, 1858. It further provided that said election should be be 
the commissioners of general elections, and that the returns should be ms 
the clerk of the police jury within six days after the election. The ordig 
also provided that on the same day of the election, or as soon as the 
should be made, that the clerk and president of the police jury, in ¢ 
of all such persons as should choose to attend, should, at the court he 
ascertain the state of the vote, and declare the same; and that if in the 
ative, then to declare the tax (ordinance) to have the force of law. The 
nance contained, besides, other provisions unnecessary to enumerate in thig 
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directed by the ordinance, for the reason (stated in Col. Battle's testimony) tha 
notice of the same had not been published for the length of time required by 
law. ing 
The police jury afterwards, on the 7th day of February, 1853, by ordinanee, 
directed the election to be held on the 14th of March, 1853, or on such othe 
day as the president of the police jury should designate and appoint; and by 
virtue of this ordinance the election was advertised to be held on the 19th 
of March, 1853, by order of the president of the police jury, but did not tak 
place for the reason (stated by Col. Battle) that there was a misdescription 


the advertisement of the name and style of the railroad company. m 

The election was again ordered by the president of the police jury, anda “3 
vertised to take place on the 16th day of April, 1853, and was accordinglyhel “4 
on that day, having been preceded by a notice for thirty odd days, publighad pun 
in the Caddo Gazette, a newspaper published in the parish of Caddo. | nanc 

And on the 19th day of April, 1853, the clerk and president of the police It 
jury proceeded, in the presence of witnesses and other persons, to open th the : 
returns and to count the votes, when it appeared that two hundred and dev We 
votes had been cast in favor of the ordinance, and one hundred and fifty-fow T 
against it, leaving a majority in favor of the ordinance of fifty-seven votes, ™ sent 

And on the evening of the same day, (19th of April,) after the result of by 
election was officially known, or on the morning of the next day, the president pro 


of the police jury, William Terrell, subscribed to the stock of the Vicksbum by’ 
Shreveport and Texas Railroad Company, four thousand shares, at twenty-iv tive 
dollars per share. otal late 

And on the 28th of May thereafter, the president of the police jury mai sen 
official proclamation of the result of the election in the Caddo Gazette, and Sta 
declared the said ordinance of the police jury of the 19th of October, 1858, 
have the force and effect of law.” * 

In November of the same year the police jury passed a resolution, wherely 
after reciting that a majority of the legal voters had not accepted the resolution 
to subscribe the stock to the railroad company, they ordered a new electiont# 
be held to test this, as they called it, “ momentous question.” The Vicksbamg 
Shreveport and Texas Railroad Company instituted in the District Court 
for the parish of Caddo, in May, 1854, an action praying for judgment i 
against the police jury of the parish, for the sum of one hundred thousand 
dollars, in five annual instalments, and interest, and inasmuch as the palit” 
jury had failed to assess and collect the tax, that the sheriff be ordered to aaa 
and collect the tax on the real estate of the parish of Caddo, under the pret : 
visions of the Act of April 29, 1853. ae 





aeeaB e828 £€ SEE 2 F 


ae 


Sa 








MONROE, JULY, 1886. 










was commenced by citation. The police jury, however, having 
acompromise by which a portion of the interest was remitted, and Soca 
the forms for the payment of the instalments deferred, passed a resolution au- 

i és g their president to confess judgment, in conformity with the compro- 

~~ wise, The confession of judgment was filed, and a judgment rendered thereon 

the 80th day of May, 1854, decreeing the payment of the one hundred thou- 

god dollars, by instalments payable at the period, and bearing the interest 

agreed upon. It was further decreed that an assessment of taxes should be 

made and a collector appointed by the police jury to collect the taxes, and in 

the event of failure on the part of the police jury to make the appointment, a 

mandate should issue, charging the sheriff with the duty of assessing and 

gollecting the tax. 

The police jury took no appeal from the judgment thus rendered, and no 

action of nullity was brought to rescind it. 

The judgment of the lower court having been adverse to the plaintiffs, as to 
one instalment, on their appeal they present to us for our consideration the 
following questions, viz: 

“1st. Had Mr. B. T. Scogin, parjsh tax collector, authority to collect the 
railroad tax ? 

“9d. Is the judgment, confessed by the president of the police jury, res judé- 
cate against each individual tax payer ? 

«$d. Is the Act of 12th March, 1852, constitutional ? 

“4th, If the Act is constitutional, can less than a majority of the whole 
number of the voters, land holders of the parish, approve and ratify the ordi- 
nance and subscrip ions made under it? ” 

It is evident that an affirmative answer to the second question presented by 
the appellants, will render the discussion of the third and fourth unnecessary. . 
We will, therefore, consider this question out of the order presented. 

The nature of municipal corporations is such, that they, of necessity, repre- 
sent all the citizens of the territory or district submitted to their jurisdiction 
by classes, as well as collectively. As it would be impossible to conduct a 
proceeding against cach and every inhabitant of a parish, they are represented 
by their’police jury. If the police jury can represent the inhabitants collec- 
tively, it can represent them by classes for the same reason. So the Legisla- 
lature of the State not only represents the electors who have chosen the repre- 
sentatives composing the Legislature, but also all other classes composing the 
State, such as women, minors, naturalized citizens, denizens and aliens within 
its limits. So of acity. The municipal authorities, while they represent the 
whole body of the citizens within the limits of the city, represent the same by 
classes; they represent the merchants, the draymen, the laborers, the me- 
chanics, the physicians, the lawyers and the laboring men of all classes. So 
the police jury represents the tax payers by classes; those who pay taxes upon 
land as well as those who pay taxes upon slaves, upon movables, upon capital, 
upon employments, or those who pay merely the poll tax. A judgment, there- 
fore, against the police jury, as the representative of a single class, must be as 
obligatory upon that class as a like judgment would be against the police jury 
asthe representative of the whole. The effect of such judgment is, in this 
Tespect, precisely as that rendered against the admiristrator of a succession. 
Ifthe judgment against the administrator, binds not only the heir of full age, 
who is sui juris, but the married woman, the emancipated minor, the minor 
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SUPREME COURT OF LOUISIANA, 





no heir, whether with or without a tutor. The judgment of the Dj 
Scoam. § must, therefore, be held obligatory upon the plaintiffs. In the abosate 
appeal or action of nullity, it is obvious that no irregularities in the form's 
proceeding before the District Court can be inquired into after one yea 
elapsed from the rendition of the judgment. If the police jury was 
cited, or made its appearance, no inquiry can now be entertained whether 
power to confess judgment was or was not formally conferred by sufficient ” 
authority. ie 
In the case of the Vicksburg, Shreveport and Texas Railroad Com 
the Parish of Caddo, decided by this court last year, it was held that the pariah 
tax collector was the proper person to collect this tax. We discover no erm 
in the conclusion of the lower court that B. 7. Scogin had authority to colleg 
the tax under the mandate issued to his predecessor in office. 
Judgment affirmed. 
Sporrorp, J., declined taking a part in the decision of this case. 
Bucuanan, J. My views of the unconstitutionality of the law of Mare 
1852, providing for the subscription by parishes and municipal corporations 
the stock of corporations undertaking works of internal improwaalllll as er- 
pressed in my dissenting opinion in the case of the City y of New Orleans 
Mrs. Graithe, 9th Annual Report, are still unchanged. : 
But I think the plea of unconstitutionality of the law which authorized the 
police jury of Caddo to levy the tax in question, like any other defence which 
might have been pleaded before judgment, is barred by the exception of tg 
judicata, founded upon the judgment confessed by the parish of Caddo, in fay 
of the Vicksburg, Shreveport and Texas Railroad Company. The plaintify 
were parties to that suit, collectively with all the other landowners inthe 
‘ parish of Caddo, by their mandatories, the police jury of Caddo. 
I concur in the decree pronounced by the Chief Justice. 
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Jesse C. Wituiams v. Dovetas & Rooks. hae 


In a possessory action, where plaintiff alleged himself to be the owner and possessor of the land 
question—held, that the defendant having in answer to interrogatories propounded to him, a 
mitted that he leased the land from the plaintiff, defendant was estopped to deny the allegation# 
ownership and possession. ; 


. PPEAL from the District Court of the parish of Morehouse, Richardson. 
: Newton, for plaintiff and appellant. Todd & Robertson, for defendants. vr 
Sporrorp, J. It is needless to inquire whether a claim to what is styled a 
“improvement” on public lands will furnish a foundation for the peas 
action in ordinary cases. 
In this case, the plaintiff alleged himself to be the owner and possessor éf 
the land in question, and the principal defendant is estopped to deny i‘ 
an answer to interrogatories propounded to him, he admitted that he | 
land from the plaintiff. ye 
He could not change the character of his own possession from that of les 
to that of owner. MS the 
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Fm pretended sheriff's sale of the improvement right did not operate any  W#ttaue 
“A possession. The sheriff does not appear to have made a valid  Dovarss. 

A =. taking -ossession himself, or to have put the pretended purchaser 

4 ino possession ; we need not mention other informalities in these anomalous 





ings. 
“The identity of the tract claimed is admitted by the pleadings, 
‘Judgment affirmed. 





as e= FS 


Srate v. J. T. Surru. 


The statute against carrying concealed weapons does not contravene the secon article of the 
‘  gmendments of the Constitution of the United States. 
A partial concealment of the weapon, which does not leave it in full open view, is a violation of the 
statute. 
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PPEAL from the District Court of the parish of Claiborne, Land, J. 
A The record does not show who appeared for the State. George, for defen- 
dant and appellant. 

Merrick, C.J. The defendant was indicted and convicted of carrying con- 
cealed weapons. He takes the present appeal to reverse the charge of the 
judge to the jury. The language used in the charge, and excepted to, is “ that 
carrying of a pistol in the pocket, under the clothes, although partially 
exposed, is the carrying of concealed weapons within the meaning of the 
statute.” ; 

The charge is objected to, “ first, because it is a direct charge upon the facts 
of the case, and secondly, an evident misinterpretation of the statute.” 

The charge was not a charge upon the facts, although the facts proven before 
the jury may have been similar. The judge charges upon the facts when he 
expresses an opinion upon what has been proven to the jury, or when he 
y assumes a given state of facts as proven, and not where he expresses, as in this 
case, his opinion of the law arising from a state of things which may, or may 
not, have been established before the jury, and upon the proof of which he 
abstains from intimating any opinion. On the other branch of the case, we 
are not satisfied that the charge of the judge mislead the jury as to the law of 
the case. 

The statute against carrying concealed weapons does not contravene the 
second article of the amendments of the Constitution of the United States. 
The arms there spoken of are such as are borne by a people in war, or at least 
carried openly. The article explains itself. It is in these words: “ A well 
regulated militia being necessary to the security of a free State, the right of 
the people to keep and bear arms shall not be infringed.” This was never 
intended to prevent the individual States from adopting such measures of 
police as might be necessary, in order to protect the orderly and well disposed 
citizens from the treacherous use of weapons not even designed for any pur- 
pose of public defence, and used most frequently by evil-disposed men who 
seek an advantage over their antagonists, in the disturbances and breaches of 
the peace which they are prone to provoke. There is, therefore, nothing in 
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SUPREME COURT OF LOUISIANA, 


the Constitution of the United States which requires of us a 
struction of the statute in question. 

The section of statute under which the indictment is framed, is i 
words: “ Be it further enacted, &c., That whoever shall carry a 
weapons concealed on or about his person, such as pistols, bowie knife, dirk, 
other dangerous weapon, shall be liable to a prosecution by indictment or 
sentment, and on conviction for the first offence shall be fined not less than 
hundred and fifty dollars nor more than five hundred dollars, or imp 4 
for one month; and for the second offence not less than five hundred nor mom ~ 
than one thousand dollars, or imprisonment in the parish prison at the 
tion of the court, not exceeding three months, and that it shall be the duty, 
the judges of the district courts in this State to charge the grand eo 
as to this section.” 

The offence created by this statute is the carrying of the weapon, 
bowie knife or dirk, &c., concealed on or about the person. By the first 
of the Act of 1813, a weapon of the kind designated was defirted as 
when, being carried by a person, it did not appear in full open view.” Act 
1813, p. 172, sec. 1. 

A partial concealment of the weapon, which does not leave it in full 
view, is a violation of the statute. The judge, in the single expression in 
charge to the jury excepted to, does not fully explain himself, yet we think a 
fair construction of his language does not imply more than is here e 
He says the carrying of a pistol (a weapon designated by the statute,) in the 
pocket or under the clothes, although partially exposed, is the carrying of 
concealed weapon. We must understand the district judge as speaking of 
weapons as ordinarily worn, and where the partial exposure is the resultgf 
accident or want of capacity in the pocket to contain, or clothes fully to cover 
the weapon, and not to the extremely unusual case of the carrying of such 
weapon in full open view, and partially covered by the pocket or clothes. We 
cannot say, from the single expression of the charge excepted to, that such 
error has intervened on the trial of this case as to require us to reverse the 
judgment. 

Judgment affirmed. 
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Curry & Person v. C. A. C. Hertone. 4S 


This was an action against the drawer ofadraft. It was held that the notice of protest was insult) 
cient to charge him. ‘7 
Although the drawer may have no funds in the hands of the acceptor, yet, if upon taking up thebll 


he would be entitled to sue the drawee or any other party on the bill, as if he be an 
tion drawer for the drawee or payee, or any subsequent indorsee, then, and in every such case, 
is entitled to strict notice of the dishonor. 


elt 

PPEAL from the District Court of the parish of Jackson, Richardson,d, 
McGuire & Ray, cited 12 R. 231, 8 A. 248, 3 N.S. 147, 18 L. 418,17 
Ann. 225. ‘3 
Baker & Harrison and Dufour & Thompson, for defendants and appellants, ‘ 
cited Story on Bills, 351-2-3; 10 Peters, 572; 9 L. 124, 19 L. 370. ~ 
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Fi pi 3 The plaintiffs in this case bring suit against the drawer of a draft 
“Far t on at maturity. The defendant pleads the want of 






notice of non-payment. 
Tt is urged on behalf of the plaintiffs that the notice of protest was properly 


and, moreover, that the defendant was not entitled to any notice, not 
paving had any funds in the hands of the drawee, or any such relations or 
jrevious transactions with the drawee, as to justify a reasonable expectation 
the bill would be paid for his account. The draft is dated at Trenton, in 
this State. It is shown that the drawer has resided for several years within 
four miles of the town of Vernon, which is the postoffice nearest to his resi- 
dence, and that he receives his letters and papers at that place. It is shown 
that the residence of the defendant is distant twenty-four or twenty-five miles 
from Trenton. The notice of protest was directed to the defendant at 
Trenton, and it does not appear that the notary made any inquiry or used any 
diligence whatever to ascertain the drawer’s residence. It is urged that in 
consequence of the notary’s death, it is impossible to show what steps he took 
toascertain the drawer’s residence, but the rule of Jaw is that a want of notice 
discharges the drawer, unless it is shown that upon the exercise of due dili- 
gence the domicil of the drawer could not have been ascertained. Even had 
an inquiry been made of the acceptors, (which nothing in the evidence renders 
probable,) the notary could not have obtained from them such an unequivocal 
statement that the residence of the drawer was in Trenton, as to create a rea- 
sonable belief of its correctness. 

One of the acceptors, who testified as a witness, deposes that he had no 
knowledge of the defendant’s residence, except such as he derived from a letter 
written to him by the payee. A reference to this letter shows that the defen- 
dant did not reside in Trenton, and it does not state where he resided. 

We think, therefore, that the notice of protest was insufficient to charge the 
drawer. 

The next question to be determined is, whether the drawer was entitled to 
notice. The rule of law in reference to the right of the drawer of a bill toa 
notice of protest, so far as applicable to the case at bar, is, that although the 
: drawer may have no funds in the hands of the acceptor, yet if, upon “ taking up 
the bill, he would be entitled to sue the drawee or any other party on the bill, 

asifhe be an accommodation drawer for the drawee or payee, or any subse- 
quent indorsee, then, and in every such case, he is entitled to strict notice of 
the dishonor.” See Story on Bills, §311, 312. 

In this case it is shown by the evidence that the draft was drawn by the 
defendant for the accommodation of the payee, and was received by the 
holders, who are also the plaintiffs in this case, directly from the payee, and 
was applied to the liquidation in part of a large indebtedness due by him to 
them. Of this fact the holders had full notice through their agent, Lane, upon 
whose suggestion the payee obtained the draft. It was known, also, to the 
plaintiff's agent, that the payee expected to provide funds with which to meet 
the acceptance at maturity. Under these circumstances the defendant’s case 
comes within the recognized exceptions to the general rule, which dispenses 
with notice of dishonor to a drawer who has no effects in the hands of the 
payee. rs 
’ It is ordered that the judgment appealed from be reversed, and that there be 
judgment for the defendant with costs in both courts. 
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Heirs or B. De BaRDELABON v. W. J. AveRReT et alg, 


A nuncupative will, under private signature, may be written by the testator himself, or by 
but when written by another person, it must be “ from his (testator’s) dictation,” or he mus 

“ caused it to be written,” in substance and form, as he presents it, declaring it to contain his ls 

will, ses derniéree volontés. O. C. 1574. 






PPEAL from the District Court of the parish of Morehouse, Richa 

Todd & Brigham and Parsons, for plaintiffs. Matthews & MePes ty 
defendants and appellants. al 

Sporrorp, J. The heirs at law of Shelby De Bardelabon, deceased, sued 
executor and executrix and universal legatee of his last will, made in ) 
nuncupative form, under private signature, to annul the same, on the following. 
allegations : 

1st. That the testator was of unsound mind, and therefore incompetat i 
make a will. Pe: 

2d. That the formalities prescribed by law were not pursued in the cr, 
tion of the will. ee 

8d. That it contained a substitution and a fidei commissum reprobated " 
law. 

The defendants have appealed from a judgment declaring the said ‘st, 
null and void. 

The judgment is correct, upon the second ground urged by the plai 
and it will be unnecessary to express an opinion upon the other points. ; 

It cannot be pretended that this will was written from the dictation of th 
testator or in his presence. It was written by one of the witnesses, at 
dictation of another witness, out of the testator’s presence. And the evidence _ 
does not satisfy us that he ever declared to the witnesses, that the paper signed, 
by him, after he awoke from a stupor, contained his last will. To sustain 
a testament, would be to subvert the Article 1574 of the Civil Code. It is, 
evident that the deceased did not “cause” the particular will in question to be. 
written, in the sense of the Article just cited. Our law insists that 
in all their forms, shall be the utterance of the testator himself—the embodi,, 
ment of his own thoughts and wishes. In the olographic form, the end is ab — 
tained by requiring him to write the whole “ with his own hand ;” in the myey 
tic form, he is to declare before a notary and seven witnesses, that the paper. 
he presents for their authentication, contains his testament “ written by him 
self or by another, by his direction ;” the nuncupative will, by public act, must 


be “dictated by the testator and written by the notary as dictated;” and, if, 
under private signature, it may be written by himself, or another; but, when, 


written by another person, it must be “ from his dictation,” or he must hay, 

“ caused it to be written,” in substance and in form, as he presents it, declaring 

it to contain his last will, ‘‘ ses derniéres volontés.” 4“ 
Judgment affirmed. 
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L. D. Brewer, Executor, et al. v. Georcz Cook. 






~ st of the non-joinder of other parties defendant and the mis-joinder of plaintiffs, can not 

when the case stands at issue on the merits. . 

jb did not appear that defendant had any establishment or agent in the parish of West Feliciana, 
at the time suit was brought, and it did appear tbat he had a house and home in Catahoula, 
to the jurisdiction of the court of which parish he had excepted—Held : Even if he resided al- 
tetpately in the two parishes, he might have been sued in either. 

fhe nature and extent of the service of counsel may be proved by parol. 
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_{ PPEAL from the District Court of the parish of Catahoula, Barry, J. 

* Mayo, for plaintiffs. Hendry, for defendant and appellant. 

Gporrorp, J. Parties who rely upon merely technical exceptions, should 
becareful to keep within technical rules themselves. The present appellant 
pleaded but one of the numerous exceptions relied upon in his brief, in such a 
manner as to require this court to pass upon it. No specific defect in the form of 
the citation, or of the Sheriff’s return, was pointed out upon the revord, so no 
guch defect can be noticed here. The defendant’s complaints as to the non- 
joinder of other parties defendant, and the mis-joinder of parties plaintiff, came 
too late after the exceptions taken in limine, were overruled, and the case 
stood upon its merits. 

We think there was no error in overruling the plea to the jurisdiction of the 
District Court of Catahoula. It does not appear that the defendant had any 
establishment or agent in the parish of West Feliciana, at the time suit was 
brought, and it does appear that he had a house and home in Catahoula. 
Even if he resided alternately in the two parishes, he might have been sued 
in éither. ‘The domicil of, each citizen is in the parish wherein his principal 
establishment is selected. The principal establishment is, that in which he 
makes his habitual residence ; if he resides alternately in several places, and 
nearly as much in one as in another, and has not declared his intentiOn in the 
manner hereafter prescribed, any one of the said places where he resides, may 
be considered as his principal establishment, at the option of the persons whose 
interest are thereby affected. C.C., Art. 42. 

The nature and extent of the services of counsel could be proven by. parol. 
Their signatures to pleadings were immaterial, as they appear to have been 
employed to advise and assist other counsel. 

Itis true the opinion of witnesses as to the value of the services is not con- 
clusive upon the court. But there are facts disclosed in the testimony relative 
to the property and sums in controversy, which corroborate the estimates of 
counsel, and we are not convinced that the charges allowed by the District 
Judge were exorbitant. 

It is therefore ordered, that the judgment be affirmed, with costs. 

Merrick, C. J., took no part in this decision. 
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Anperson & Metcatre v. Coxe & Suetron. 






Any device, by which a larger amount is sought to be obtained, for the use of 






























highest rate of conventional interest is usurlous and operates as a forfeiture of the pee! 
thereby sought to’be illegally obtained. —: 
The Act of 1852, allowing interest at the rate of five cent. per annum, upon all debts from sooo 
they become dué, is applicable only in cases where no stipulation for interest has been ete doctr! 
PPEAL from the District Court of the parish of Franklin, Barry, J, a A yo 
Morrison, for plaintiffs and appellants. Ramage & Jones, for d : aecou 
Lea, J. This is a suit upon a promissory note given for a balance ra 
on a factor’s account, including an advance of $1,000 in addition to the : A” 
due"upon the account. | 
The defendants deny the advance of $1,000, plead usury and claim | ‘= 
the proceeds of seventy-five bales of cotton shipped to the plaintiffs, of ex 
shipment, as defendants aver, they had received no account of sales; also z 
the sum of $1787 44, received from Messrs. Kendall, Carter & Co, tee a 
count of defendants. This last credit has been allowed by the jndguall oft’ 
pealed from, and the plaintiffs assent to the correctness of the deduction, 4 that | 
proceeds of the seventy-five bales of cotton were improperly imputed mS 
payment of the note, as before its maturity, the proceeds had been oa er 
to the defendants in their running account with the plaintiffs. ' - 
It is admitted, that the interest upon the note was usurious. It must ther that 
fore be deducted ; the charges for advancing were under the circumstances obo 
so usurious, and were, therefore, properly disallowed. Any device by wh mad 
a larger amount is sought to be obtained for the use of money, than { that 
highest rate of conventional interest, is usurious, and operates as a a ost 
of the advantage thus sought to be illegally obtained. F 
It is urged, that although the usurious interest should be disallowsdig 
such, theplaintiffs are nevertheless entitled to legal interest under the He 
sions of the Act of 1852, allowing interest at the rate of five per centum int 
all debts from the time they become due. See Act of 1852, p. 95. 1 
When we consider the policy of our laws prohibiting usury, together with cif 
the proyisions of the Statute of 1844, we think the plaintiffs’ claim for ‘ 
interest is, under the circumstances, inadmissable. See 2 Ann. 363. The wn 
of 1852 is applicable only in cases where no stipulation for interest has bem 3 
made. After making the deductions and imputations of payment neon é 
in the foregoing opinion, viz., $559 75, for usurious interest and com 
for advancing ; $1,140 93, being the proceeds of the seventy-five bales of 
cotton after the payment of the account for $903 66, advanced upon the 4 
ton, and the further sum of $1,787 44, received by the plaintiffs from Kendal th 
Carter & Co., for account of the defendants, the plaintiffs would be entit j 4 te 
a judgment for $1,461 88, without interest. “a q 
It is ordered, that the judgment appealed from be reversed, and that &@ 3 p 
plaintiffs, Anderson & Metcalfe, do have and recover of the defendants, 0 a 
P. Cove and Caroline M. Shelton, administratrix of the succession of J@ si 
M. Shelton, in solido, the sum of $1,461 88, without interest; said judgn ay i 
so far as it effects the estate of John M. Shelton, to be paid in due courses P 





administration, according to law. It is further ordered, that the defend 
and appellees pay costs in both courts. 
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Waters, Campen & Co. v. R. B. Baiscor. 


pis not necessary to add to the plea of usury that the obligation sought to be avoided was given in 
ror. The policy of the law was intended to extend relief in cases where there was no error. 

The fact that a party gave his promissory note for the balance due, as set forth in an account, does 
not operate as an estoppel to a subsequent inquiry into the correctness of the account. Such a 
doctrine would abolish all equitable defences upon promissory notes or upon accounts stated. * 

The defendant was entitled to the production of plaintiffs’ accounts, or such of them as, in his 
opinion, might tend to establish his defence, subject to the piaintiffs’ right to introduce all of his 
accounts having any bearing upon the matters in issue. 














PPEAL from the District Court of the parish of Morehouse, Richardson, J. 
Todd & Brigham, for plaintiffs. Newton & Hull, for defendant and ap- 
pellant. 

Srorrorp, J. In this case the appellee has moved for the dismissal of the 
appeal, on the ground that the record comes up without any evidence, state- 
ment of facts or assignment of errors. 

The grounds upon which the defendant relies for a reversal of the judgment 
are apparent upon the face of the record, and the certificate of the Clerk states 
that the transcript contains all the evidence adduced on the trial. If those 
grounds are well taken, the appeal must be maintained. 

The question may, therefore, be referred to the merits. 

The defendant resists the payment of two promissory notes, on the ground 
that the consideration of said notes was illegal and usurious to the extent of 
about eight hundred dollars, having been given in liquidation of an account 
made up of usurious items amounting to that sum; and on the further ground 
that, for $225 of the principal sum for which said notes were given, there was 
no consideration, said sum being an overcharge for commissions not earned. 

For the purpose of establishing the defence thus urged, the defendant pro- 
pounded interrogatories to the plaintiffs, the answers to which might either 
have established or overthrown the defence. But the plaintiff objected to the 
interrogatories : 

Ist. On the ground that the credits claimed by the defendants were not spe- 
cific in amount. 

2d. That there is no allegation in the answer that the notes were given in 
error, or through ignorance of the facts as they existed. 

8d. That the defendant, having assented to the charge of $225 contained in 
the account, by giving his notes, is estopped from inquiring into its correctness. 

4th. Because the answer is confused and unintelligible. 

These objections were maintained by the court, we think erroneously. 

The credits claimed by the defendant are set forth in such manner as to give 
the plaintiff complete notice of the character of the defence, and of the extent 
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. to which his demand would be disputed. It is not necessary to add to the plea 
“if of usury that the obligation sought to be avoided was given in error. The ; 
: policy of the law was intended to extend relief in cases where there is no error. 


‘The fact that the defendant gave his promissory votes for the balance due, 
as set forth in the account, does not operate as an estoppel to a subsequent 
inquiry into the correctness of the account. Such a doctrine would abolish all 
equitable defences upon promissory notes or stated accounts. 
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Our attention has been directed to the ruling of the District Judean 
ing to order the production of extracts from the plaintiffs’ books, showing 
state of the accounts between the parties. The defendant was entitled t 
production of the plaintiffs’ accounts, or such of them as, in his opinion, 
tend to establish his defence subject to the plaintiffs’ right to introduce t 
his accounts having any bearing upon the matters in issue, Pi 

By a reference to the pleadings, it appears that, after crediting the defends ve 




















with the amount of the effects claimed by him, there would still remnn 
iridebtedness to the plaintiffs. 

For this amount, at least, the plaintiffs are entitled to a judgment. 

It is ordered, that the judgment appealed from be reversed; that the plain. 
tiffs, Waters, Camden & Co., do have and recover of the defendant, Robert B 
Briscoe, the sum of $715 31, with interest thereon at the rate of ej 
centum per annum from the 23d day of May, 1854, till paid, less the 
$500, with like interest from the 27th day of February, 1856. And it is futthe 
ordered, that as respects the remainder of the plaintiffs’ demand, the cased, 
remanded for further proceedings to be had therein according to law, image 
cordance with the principles announced in the opinion of this court. Iki 
further ordered, that the costs in the District Court be paid by the defendant 
and appellant, and that the costs of the appeal be paid by the plaintiff ang 
appellee. 
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Georce Witson v. H. M. Bosster. 


The fact that an overseer had shot at one of the negroes under his charge, who was endeavoring 
escape punishment, justified his employer in discharging him. 


PPEAL from the District Court of the parish of Caddo, Drew, J. 
Hodge, for plaintiff and appellant. Crain & Nutt, for defendant. 

Lea, J. The plaintiff sues for a year’s wages due to him, as he alleges, as 
overseer of a plantation belonging to the succession of Sy/rester Bossier, de 
ceased, he, (the plaintiff,) having been discharged, as he avers, without — 
before the expiration of the year for which he was employed. 

The defendant avers that the discharge of the plaintiff was justified by his | 
improper conduct, he having shot at one of the negroes who was endeavoringte 
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escape punishment. This fact is not disputed, and we concur with the Disteiet 
Judge in the opinion that this was such an abuse of the auiiwrity delegatedte 
the plaintiff as justified his discharge. Such a mode of maii:taining discipline 
among slaves is wholly inadmissable and cannot be justified uider tue pretense 
that it was resorted to merely for the purpose of intimidati» 
We think there was no error in allowing the plaintiff \is wages up tothe 
period of his discharge. 
Judgment affirmed. 
; 
it 
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Joun TempLe v. Marsnatt & James et all. 


A party will not be allowed, collaterally, to vary or complete a record by parol evidence, but when 
the ground of action was solely to obtain a remedy for an injury suffered by plaintiff through a 


~~ qerical omission of an important entry connected with and indispensable to a certain legal pro- 


geeding, namely, the omission to enter the order of appeal, and when the plaintiff had laid the 
foundation for the introduction of proof of the omission, by the production of the bond of appeal 
and the transcript made for the review of the proceedings in the Supreme Court. Under these 
peculiar circumstances, parol proof, by the custodian of the record, of the omission to enter the 
order of appeal, should have been allowed. 


4 PPEAL from the District Court of the parish of Morehouse, Richardson, J. 
McGuire & Ray, for plaintiff. Hunter, for defendants. 

‘Bucaanay, J. This suit grows out of that of the same title, No. 469, of the 

docket of this court, just decided. The Clerk of the District Court having 

neglected and omitted, ‘as it is alleged, to enter on the minutes the motion and 


-order of appeal from the judgment dissolving the injunction obtained by plain- 


tiff in that other suit, the defendant, plaintiff in the execution injvined, after 
the legal delay for a suspensive appeal from that judgment had elapsed, caused 
another execution to issue against plaintiff, which execution was injoined by 
the present suit, on the ground that plaintiff had taken and was prosecuting a 
suspensive appeal from the judgment dissolving his previous injunction, and 
that, although no order for such ap appeal appeared on the minutes, yet this 
was through an omission of the Clerk, bond having been given and a transcript 
made out for and filed in the Supreme Court. 

On the trial of the case, plaintiff offered to prove, by the Clerk of the Dis- 
trict Court, that plaintiff, at the term of the court in which the judgment of 
dissolution of his injunction had been rendered, had moved, through his attor- 
neys, in open court, for an appeal, which was granted, and the amount of the 
bond for a suspensive appeal fixed by the court, and the appeal made return- 
able to the Supreme Court at Monroe on the first Monday of October, 1855, 
which evidence was rejected by the court, on the ground that an omission of 
the Clerk to enter an order of appeal could not be supplied by parol testimony. 

We think this ruling of the court wrong under the circumstances. It is un- 
questionably true, that a party would not be allowed to vary or complete a re- 
cord by parol evidence, collaterally. State v. Lonjimeau, 6 An. 700. But here 
the whole ground of action was an injury suffered by plaintiff through a cleri- 
eal omission of an important entry connected with and indispensable to a cer- 
tain legal proceeding. The object of the suit was solely to remedy the omis- 
sion, and the plaintiff had laid the strongest foundation for the introduction of 
proof of the omission, by the production of the bond of appeal and the trans- 
cript made for the review of the proceedings: in the Supreme Court by appeal. 

Under these peculiar circumstances, the proof, by the custodian of the record 
himself, of the omissicn to enter the order of appeal should have been allowed. 

But it will be unnecessary to send the cause back for the purpose of procur- 
ing this testimony. The only result in favor of appellant of such a proceed- 
ing could be the perpetuity of his injunction. But dn the case No. 469, just 
decided, we have passed upon the merits of his previous injunction, and have 
dissolved it. That injunction was the sole basis of the present one, and that 
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having fallen, it is impossible that this can stand. This injunction wag : 
taken, however, under the state of facts existing at the time it wag applied for 
and the plaintiff should be exonerated from the costs of a suit rendered 
sary by the fault of his adversaries. 


It is, therefore, adjudged and decreed, that the judgment of the District 4 


Court be reversed, that this suit be dismissed, and the injunction dissolved, od 
that the defendants, Marshall & James, pay costs in both courts, 
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Presentia Garcia v. Kitouines et al.” } 


It is a sufficient evidence of a Clerk of a District Court in this State, being the administrator of an 
estate, which he assumes to administer ex officio under the Act of 1855, that he files a written » 
pearance in this court as such. No order of court, oath, bond or letters of administration are rs. 
quired to authenticate his capacity. 


PPEAL from the District Court of the parish of Caddo, Bullard, J. 
Nutt, for plaintiff. Hodge & Austin, for defendants. 

Bucuanan, J. (Sporrorp, J., recused himself.) This cause has stood con- 
tinued in this court ever since 1852, for the purpose of making parties, 
plaintiff and appellee having died. At length, on the 16th July, 1856, the 
Clerk of the District Court for the parish of Caddo files an appearance, “ase 
officio curator or administrator of the succession of Presentia Garcia, deceased, 
which administration he has assumed, as required by law,” and prays that the 
judgment of the District Court be affirmed, with costs. 

The appellant, Kitchings, objects to the filing of the appearance of the Clerk 
of the District Court as a party to this suit, on the ground that there is noev- 
dence before the court that he is ez officio administrator of plaintiff. 

We take official cognizance of the fact of William G. Kisby being Clerk of 
the District Court of Caddo parish. As such, the 19th section of an Actip 
regulate and define the duties of Clerks of District Courts generally, (Session 
Acts of 1855, page 52,) makes it his duty to assume the administration of 
cessions which are so small or so much in debt that no person will apply for 
or will be willing to accept the administration. The expression used in this 
statute is “assume the administration.” No order of court, oath, bond or 
letters of administration are required to authenticate his capacity. It is sufi- 
cient evidence of the Clerk being the administrator of plaintiff’s estate that he 
files a written appearance in this court as such. : 

The exception of the appellant is, therefore, overruled. 

Upon the merits, the verdict of the jury and judgment appealed from seem 
justified by the proof. 

Judgment affirmed, with costs. 
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Stare v. Brapiey, Administrator, et al. 


The plea of discussion is one that must be pleaded in limine litia. 

The objection that a Sheriff’s bond was not executed until more than thirty days after the Sheriff's 
commission, and that it was not approved until some months after, and that it was not recorded 
by the Recorder in the separate book kept for its registry, but there being no such book, that it was 
recorded in another book, cannot avail the sureties in seeking to avoid liability. 

The amount of taxes, which it is shown conld not have been collected, will be allowed as a credit in 
an action against the sureties on a Sheriff’s bond. 


PPEAL from the District Court of the parish of Franklin, Barry, J. 

Stubbs and Hough, for plaintiff—cited, 7 A.,595, 178 and 877. Morrison, 
for defendant and appellant—cited, C. C., 2294, 3030, 3008 ; O. C., p. 482, Art. 
22. 
Merrick, C.J. This suit is brought against the succession of A. H. Bradley, 
deceased, formerly Sheriff of the parish of Franklin, and the sureties upon his 
bond as tax collector of the taxes of 1848. 

The claim of discussion, under the Acts of 1847, p. 175, sec. 64., and p. 109, 
sec, 4, cannot be awarded to the defendants in thiscase. The plea of discussion 
is one which must be pleaded in limine litis. Dwight v. Linton, 3 Rob., 57 ; 
Zacharie, p. 66. 

The objection that the bond was not executed until more than thirty days 
after the date of the Sheriff’s commission, and that it was not approved until the 
12th February following, and that it was not recorded by the Recorder in the 
seperate book to be kept for its registry, but there being no such book, that it 
was recorded in another book, cannot avail the defendants. 

The Statutes are directory in these particulars, and it does not become the 
Sheriff who has received and undertaken to collect the tax roll, nor his sureties, 
who bind themselves for his acts, to say that the bond which they have given, 
and by means of which the Sheriff has obtained possession of the tax roll, is in- 
operative. See the case of the State v. Hays et al.,7 An., 118, and State v 
Sureties of A. J. Law, 11 An. 

As this judgment is final between the State and the defendants, the amount real- 
ly due the State and no more ought to be ascertained according to the proof and 
judgment rendered accordingly. There is no reason, therefore, why the succes- 
sion of Bradley should not be allowed a credit for $259 42, the amount of those 
taxes which it is shown could not be collected. As to the compensation for 
services in criminal matters, the salary of $100 was subject to be drawn quar- 
terly, and the state of that account is not before us. 

The judgment as it respects the sureties requires no material change, because 
the amount they are decreed to pay, respectively, will not meet the amount due 
by the succession of A. H. Bradley, but they are interested in the change made 
in the judgment as it may lessen the balance which they may be compelled to 
pay. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judg- 
ment of the lower court be avoided and reversed, ané that the State of Louisi- 
ana do have and recover of the defendant, Madison E. Cox, in his capacity of 
administaator of the succession of Augustus H. Bradley, deceased, the sum of 
thirteen hundred and thirty-three dollars and fifteen cents, with two per cent. 
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interest thereon per month, from the first day of June, 1850, until paid ; 





















paid in the due course of administration, and that the said State of Loui iA 
recover judgment against said Wm. E. Rapp, as surety in part for said “ 
and interest for the sum of five hundred dollars with five per cent. interest * ‘ 
from the judicial demand, and against Enos Mackey, as likewise surety for : 
sum of five hundred and ten dollars with five per cent. interest from said judiciah- 
demand, and against David R. Wilcox, as likewise surety for five hundred o Apers 
six dollars and seventy-seven cents with like interest from judicial demand, ang: hem 
against William C. Bradley, for one thousand and sixteen dollars and seventy! aud 
occa 





seven cents. with five per cent. interest from the judicial demand. And itis | 
further ordered, that any legal claims which the succession A. H. Bradley way, 
have against said sureties be reserved, and also any claim the said gs © 
may have for services rendered the State in matters of a criminal nature, be, 
likewise reserved to said succession, and it is further ordered, that the defendants. Bo 
pay the costs of the lower court. 
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Parcoup v. Pace. * the | 
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The certificate of the Clerk stated that “ the foregoing pages contain a full, true and complete trams pure 
cript of all the proceedings had and documents filed on the trial in the case of P. v. P., ue on Me ated 


in my office,” &c. Held: that this does not answer the requirement of Art. 896 C. P. It is aot 
certified that the transcript contains all the evidence adduced on the trial. Appeal dismissed, ~ 


vo 
PPEAL from the District Court of the parish of Ouachita, Richardson, J... ten | 
McGuire & Ray, for plaintiff. Baker & Harris, for defendant and ap 
pellant. ' _— 
Bucnanan, J. The motion to dismiss is in time. ‘This appeal, grantedin» 
December, 1855, was made returnable in October, 1856. By a statute, ap 
proved March 18th, 1856, (Session Acts, page 73,) the term of this Supreme) 
Court in Monroe was changed from the first Monday in October to the second: 
Monday in July. This appeal was filed the 11th July. The second Monday. 
this year was the the 14th July. The motion to dismiss was filed on the 17thy 
July, within three days after the legal commencement of the term, and in fact 
before the day on which the appellee was cited to appear. ay 
The motion is based upon the want of a legal transcript. The certificate of 
the Clerk states that “ the foregoing four pages contain a full true and complete 
transcript of all the proceedings had and documents filed on the trial in the” 
case of H. Pargoud v. James Pace, as on file in my office, except what is cot- 
tained in the transcript of the previous appeal, and the opinion and judgment 
of the Supreme Court thereon.” This certificate does not answer the requin® 
ments of Article 896 of the Code of Practice. La 
It is not certified that the transcript contains all the evidence adduced onthe’ 
trial of the rule. No evidence, either documentary or oral, is copied inthe 
transcript, neither is there any statement of facts or bill of exceptions. Allain 
v. Preston, 5 L. R. 478; Nettleton v. Stephens, 6 L. R. 166; Andersons 
Stephens, 6 L. R. 808; Succession of Kemp, 9 An. 190. Le 
Appeal dismissed, at cost of appellant. 00% 
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Josern Donne v. James M. Sanprorp. 


A person is responsible, under ©. C., Art. 2294, for the damages resulting from an assaultand battery 


committed by him. 
The future diminished capacity to earn wages, consequent upon injuries resulting from an assault 


Bs and battery, properly enters into the computation of damages—also bodily pain and suffering 
Ae occasioned by the battery may properly be considered by the jury in making up their verdict. 


Stubbs and Morrison, for plaintiff. McGuire & Ray, for defendant and 
t. 

Bucuanan, J. Defendant has appealed from a verdict of a jury against him 
for eight hundred dollars, damages for an assault and battery upon plaintiff, 
after an ineffectual attempt to obtain a new trial in the Distriet Court. 

The evidence shows, that in January, 1854, without any provocation whatever, ° ‘ 
4 the plaintiff bit defendant several times, very severely, upon the left leg or thigh 
near the knee; that the wounds being very painful, a surgeon, of eminence in 
t the profession, was called in some days afterwards, who found the plaintiff with 
Fy his left leg swollen and inflamed, and with a high fever caused thereby. Sup- 
ki puration commenced in the knee joint, and the heads of the bones became ulcer- 
Ke | ated, the flesh sloughed off the wounds caused by the bites and the leg became 
id 
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/ en from the District Court of the parish of Ouachita, Richardson, J. 
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drawn up at nearly right angles and shrivelled. The bones of the leg and thigh 
became united; and the leg was amputated below the knee, in November, 1854, 
ten months after the injury. ° 

The evidance leaves no doubt upon our minds that the diseased condition and 
consequent wasting and deformity of the plaintiff’s limb were proximate and 
: necessary results of the remarkably brutal and wanton assault commiited by the 
t defendant. ‘The amputation was not, it is true, indispensible to save the plain- 
i tiff’s life, which is the ordinary nature of such operations; but the professional 
; gentleman who performed this operation, declares that the limb was so in- 
) curably distorted, as to be an incumbrance to its owner much more than a 
' wooden leg would be. 

The defendant is therefore responsible, under the 2294th Article of the Civil 
Code, for the damages resulting from his act. 

The elements of damage would seem to be, under the proof in the cause: 

Ist. Loss of time and labor from the date of the assault until plaintiff’s res- 
toration to health. 

2d. Expenses of medical and surgical attendance during his illness. 

8d. Diminished capacity to work at his trade, consequent upon the loss of his 
leg. 

L The plaintiff is proved to have been a carpenter and gin-wright by trade, 
and a first-rate mechanic, well capable of earning two dollars and a half or three 
dollars a day. His loss of time while confined to his bed, at the rate of $3 per 
day, might therefore be reckoned at very nearly, if not quite, the whole amount 
allowed by the verdict of the jury. . 

I. The charge for medical and surgical services is proved to be three hundred 
dollars, 
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Ill. The future diminished capacity to earn wages at his trade, ¢ 
upon the loss of a leg, is estimated by witnesses at one half. In other 
they are of opinion, plaintiff would not be able to obtain, in his present 
more than half the rate of wages of an able-bodied workman. In the 
Black v. Carrollton Railroad Company, 10th An. Rep., we allowed prospestan 
damages of this kind. And the present case is stronger than that, inasmugha: 
it is the maimed individual himself who is plaintiff in this case ; while in theem _ 
quoted, the damages were allowed to a father for the mutilation of his son, 

it will be perceived that we have made no account of the bodily pain, 
sufferings of the plaintiff—matters of which an exact pecuniary assessment jg 
impossible, yet which might very properly have entered into the consideratign 
of the jury in making up their verdict. C. C., 1928, paragraph 3. # 

A reasonable approximate estimate of plaintiff’s damages, under the three ' 
heads above mentioned, would exceed rather than fall short of the sum awarded 
by the jury. te 

The appellee has prayed in his answer for an amendment of the judgment by ‘ 
increasing the damages. 


It is, therefore, adjudged and decreed that the judgment of the nl . 








be amended, aad that plaintiff recover of defendant one thousand dollars 
with costs in both eourts. 

Merrick, C.J. Icannot think that one thousand dollars is an adequate com 
pensation to a laboring man for the loss of so important a member as ale 
Still, as the jury have assessed the damages at eight hundred dollars, and my 
colleagues have thought one thousand dollars sufficient, I am unwilling to op 
pose my single opinion to that of a majority of the court. 
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Succession or Pererson G. Parnam—Opposition to the Probate af 
e@ 
a Will. 


“The testament falls by the birth of legitimate children of the testator posterior to its date.” et, 
Art. 1698. F 


PPEAL from the District Court of the parish of Catahoula, Barry, J. 
C. Mays, for plaintiffs. Hendry, for Sarah A. Parham, appellant. 
Sporrorp, J. The only question in this case touches the caducity of a last 
will, executed by the deceased Parham, in the State of Alabama, where he then 
resided, but who, subsequently, removed to Louisiana, where he accumulated 
most of his property, and where he died domiciliated. ; 
It is admitted, that there were legitimate children born to the testator aft 
the confection of the will, but it does not appear whether they were bora in. 
Alabama or in this State. " 
Article 1698 of the Civil Code is unqualified and imperative. “The teste 


ment. falls by the birth of legitimate children of testator posterior to its date.” a 


We see nothing in the record to take this case out of the rule. 
Judgment affirmed. 
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» Hems or Sincreron v. Dicey Kewiy & Dicey Ketty, Tutrix. 


onstruction of a written instrument purporting to transfer title to slaves, executed in Mississippi, 
"containing the following clause: “ The condition of the above bill of sale is such that, whereas, 
the said Ichabod Kelly has paid and furnished the said Vincent Singleton divers sums of money 
which, when fully paid by the said Singleton to the said Kelly, will render this bill of sale null and _ 
void; and, previded, further, that should the said Singleton die without refunding said Kelly 
said sum of money, then and in that case, the said Ichabod Kelly, his heirs or assigns, is hereby 
and forever exonorated from any further liability for any further sum or sums of money to the 
said Vincent B. Singleton, his heirs or assigns. But that the absolute right and title of said 

shall fully vest in the said Ichabod Kelly, his heirs and assigns, forever.” 

Held : that it is, to all intents and purposes, an act of sale defeasible upon the performance of cer- 
tain acts by the grantor in his lifetime. Even were it to be considered in the nature of a mortgage, 
it would have conveyed the legal title under the law of the place where the contract was made. 
And before the mortgager coull have exercisei his equity of redemption, he would have been 
obliged to tender a full discharge of the debt for which the security was given. 

Mrenicx, O. J., dissenting. The instrument is a deed of trust to secure the payment of a sum of 


money. 


PPEAL from the District Court of the parish of Morehouse, Barry, J. 
Matthews, for plaintiff and appellant. Robertson and Todd, for defendant. 

Srorrozp, J. The motion to dismiss the appeal is overruled. ‘The con- 
solidated cases in which the appeal was taken, are identified by the petition and 
order of appeal, and the bond is given in favor of the proper party, both in her 
individual and representative capacities. The pleadings disclose the names of 
the minors to whom she is tutrix, and the bond would inure to tueir benefit. 

Upon the merits, the cause must be decided by the construction given to the 
: written instrument executed in Mississippi, by the ancester of the plaintiffs, on 
: the 17th December, 1845. The instrament must speak for itself, unaided by 
parol evidence. It is, to all intents, an act of sale with a condition that it shall 
be defeasible upon the performance of certain acts by the grantor in his life- 
time. So far’as appears, the grantor died without performing the acts, and the 
deed thus becomes absolute. Indeed, the plaintiffs, heirs of the grantor, have 
not pleaded that their ancestor ever paid to the grantee the moneys which were 
necessary to operate a defeasance of the deed. 

They argue that the act was a pledge and not a sale; and that, neither at its 
date nor at the death of their ancestor did it convey any title to the defendant’s 
author. There were all the requisites of a sale; a thing, a stipulated price, and 
aconsent. Even were it to be considered in the nature of a mortgage, it would 
have conveyed the legal title under the law of the place where the contract was 
made. And, before the mortgagor could have exercised his equity of redemption, 
he would have been obliged to tender a full discharge of the debt for which the 
security was given, a tender which has not been made. There is nothing to 
show that the contract was’ an antichresis made in contemplation of the law of 
Louisiana, whither the contracting parties subsequently removed. 

The judgment is, therefore, affirmed with costs. 

Mernice, C. J., dissenting. The instrument set up as title by the defendants 
is evidently one of those deeds of trust, common in the State of Mississippi, to 
secure the payment of a sum of money. The sum.of two thousand dollars, 
named in the body of the instrument, is merely a nominal sum, as is apparent 
from the condition, which is in these words: “ The condition of the above bill of 
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sale is such, that, whereas, the said Ichabod Kelly has paid and . 
Vincent Singleton divers sums of money which were fully paid by th 
Singleton to the said Kelly, will render this bill of sale null and void; and. 
vided, further, should the said Singleton die without refunding said 
sums of money, then, and in that case, the said Ichabod Kel’y, his heirs 
signs, is hereby and forever exonerated from any further liability for any fug 
sum or sums of money to the said Vincent B. Singleton, his heirs or 
the absolute right and title of said negroes shall fully vest in said Ichabod 
his heirs and assigns, forever.” This instrument bears date 17th D 
1845. It does not appear to have been recorded in Mississippi, and was 
corded in Louisiana until December, 1849. 

Singleton died in November, 1846, within a year from the date of the’ 
ment. This estate was administered by the Clerk on the oath of Kelly, 
estate under the value, ($500,) and as consisting entirely of movables, ‘| 
having bought at the probate sale of Singleton property to the amountief 
$187 75, presented the remaining notes which were secured by the 
trust, and which amounted to $401, and a note of a later date of $167 80,40. 
the administrator, and obtained from him a credit to that amount upon the pur 
chases, by allowing the same as a credit upon the notes of Singleton. 
therefore, instead of living content with his stipulation, that he should not be 
compelled to pay anything more for the negroes after the death of Singleton 
undertaken to exact the notes which were secured by the instrument, a Courtof 
Chancery, in my opinion would, notwithstanding Singleton’s death, at once hold 
the instrument as a mere security for the loan of a sum of money, and decree 
the property to the plaintiff, on paying the defendants the excess, if any, of the 
notes over the time of the negroes. [, therefore, think the same judgment 
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ought to be rendered here, and that the judgment of the lower court ought t Vier 
be reversed. 
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Tue Strate v. N. A. DeLerRno. at ~ 

An indictment which charges the selling liquor to a slave without the written consent of the master ” 

does not necessarily charge any offence by the Acts both of March 18, 1852, p. 25, and of Mare, rs 

ju 


15, 1855, p. 880, Itis of the essence of the offence that the selling to the slave should be “ without 
the consent in writing, of the owner, overseer or employer of such slave.” Seliing liquor to adlave, a 
without the written consent of the owner is no offence, if the slave has the written consent of te | - 
overseer or employer for the time being. + The 
Such a defect in an indictment is one of substance and notofform. The Statute of March 14,1888, be 
p. 171, to “ regulate the mode of procedure in criminal prosecutions,” did not debar the accused Dt 
from moving to arrest the judgment for such a material omission in the indictment. sa th 
Section 17 of same Act relates only to formal defects. { 


PPEAL from the District Court of the parish of Ouachita, Richardson, L 4 
Stubbs, District Attorney, for plaintiff. J. D. & J. McEnery, a def 
Garrett, for defendants and appellants. ey ) 
Srorrorp, J. It becomes immaterial to -notice the constitutional q . 
raised in this case, for it is conceded by the District Attorney that the indie 
must rest either upon the 1st section of the Act of March 18th, 1852, p.” 
or upon the 28d section of the Act of March 15th, 1855, p. 380. It m 
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considered in foree—for, by both Statutes, it is of the essence of the 
the selling to the slave should be “ without the consent, in writing, 
Me the owner, overseer or employer of such slave.” These words are in the 
“wpody of both Statutes, and not introduced by way of proviso. 1 East. Rep. p. 
‘ git, Selling fiquer toa slave without the written consent of the owner is no 
| volfence; if the seller have the written consent of his overseer or employer for 
the time being. So the language of this indietment, which charges a selling 
| githout the consent, in writing, of the owner merely, does not of necessity 
| any offence. This is a defect of substance, and not of form. It was not 
' qiived by pleading to the indictment, nor aided by verdict. The Statute of 
March 14th, 1855, p. 171, “to regulate the mode of procedure in criminal pro- 
seeations,” did not debar the accused from moving to arrest the judgment, for 
each a material omission in the indictment. Seetion 17 declares that “every 
dbjection to any indictment for any formal defect apparent upon the face thereof, 
shall be taken by demurrer or motion to quash such indietment before the jury 
FD shall be sworn, and not afterwards. As we do not regard this as a formal de- 
ee fect, the motion in arrest should, in our opinion, have prevailed. 
pur : Itis, therefore, ordered that the judgment of the Distriet Court be avoided and 
ity, | reversed, and that judgment on the indictment in this case be arrested, without 
# prejudice to a further prosecution under a valid indictment. 















Vicxssunc, Sareverort AND Texas Raitroap Company v. Tue Parisn 
oF QvuacHITa. 


Parol evidence which does not contradict anything in the written proceedings of a corporation is 
admissible to explain omissions in its proceedings. , 

Giving full weight to the ordinance of the Police Jury ef the parish of Ouachita, of June 27, 1858, 
as an ordinance legally adopted, its adoption cannot be censidered as constituting per ee a sub- 
scription te the capital stock of plaintiff. 

©. ©. 1794, 1799. 

The Act of 12th of March, 1852, which authorizes Police Juries to suhscribe to works of internal 
improvement, while it required the Police Jury subscribing, to insert in the ordinance the number 
and amount of shares proposed te be subscribed, and the provisien by taxatien fer the payment of 
the subscription, does not inhibit the insertion of such other clauses and cenditions as the Police 
Jury may think expedient. The ordinance as adopted by the jury, is its proposition to contract, 
and the corporation to whom this propositlon is made must accept it according to its terms and 
conditions, or else there is ne contract. 

4 The Act relative to Police Juries approved 9th of April, 1847, provided that “ vote of all the mem- 

bers elect of Police Juries shall be required to levy any parish tax or to make any appropriation.” 

There is nothing in the Act of the 12th of March, 1852, whieh is inconsistent with that of 1847, in, 

this particular. 


-R2P SFRFE 


Bes PPEAL from the District Court of the parish of Ouachita, Richardson, J. 

© | 4% McGuire & Ray, for plaintiffs and appellants. Ludeling & Garrett, for 

ai defendant. 

‘a Bucuaxax, J. The plaintiffs set forth in their petition, filed April 11th, 
|| ©1856, that the parish of Ouachita, through its Police Jury, passed an ordinance 
f } forthe subscription, by said parish, of six thousand shares, or one hundred 

and fifty thousand dollars, to the capital stock of the Vicksburg, Shreveport 


and Texas Railroad Company, payable in ten annual instalments, from March 
82 
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' 1854 to March 18638, inclusive, of $15,000 each ; that all ¢ 

law have been fulfilled to make the said subscription perfect, and 

tute it a valid and binding contract on the part of the parish, which ¢ 

tiffs are entitled to enforce; and in virtue of which, the defend, 

the debtor of the plaintiffs in the sum Sr forty-five thousand dollars, for 

of the instalments above mentioned, of the price of six thousand gh 
stock, according to the terms of the ordinance of the Police Jury. , 

of the petition is, that “ petitioner have judgment, decreeing that said sub 
tion of six thousand shares to the capital stock of plaintiffs, made by sai 
lice Jury, is legal, regular and binding on said parish and Police 

further, that said Police Jury, by its President, be required and ordere 

ter said stock subscription on the stock books of said corporation, 

law, and the ordinances aforesaid, and the requirements of plaintiffs’ chars 
And further, that inasmuch as in the original ordinances of said Policg 
subscribing said stock, said Police Jury provided for the payment of said, 

by a levy of eighteen and three-quarters per cent. tax on the landed p 

of said parish of Ouachita, one-tenth or one seven-eighth per cent. thereof, 
payable annually for ten years, making fifteen thousand dollars payable ap. 
nually, commencing on the 1st of March, 1854, leaving due petitioners of i 
stock, forty-five thousand dollars on the 1st of March, 1856, with five | 
per annum interest,” &c. prays for judgment for said amount, and that i 
parish ‘l'ax Collector be commanded to collect the same, according to he 
sessment of landed estate by the tax rolls of 1853, 1854 and 1855. 5 

Defendants except that no cause of action is shown against the parish; i 
in case the exception was overruled, plead : 

1st. The general issue. 

2d. The unconstitutionality of the Act of 12th March, 1852, which a 
rized the subscription by parishes and municipal corporations, to the seal 
corporations undertaking works of internal improvement. 

8d. That the parish ordinances of the 27th of June, 1853, relied 
plaintiffs, were illegal, null and void, and plaintiffs have acquired no ri 
der said ordinances. 

4th. That the formalities to be observed, according to the law of Ma 
12th, 1852, for the regularity of the proceedings to carry into effect the sui 
parish ordinances, were not observed, in various particulars, detailed inthe 
answer. . 

5th. That said ordinances were not approved and ratified by a maj 
the voters on whose property the tax was proposed to be levied, as 
by the Act of 1852. 

6th. That the President of the Police Jury gave notice to plaintiffs, t 
parish ordinances of the 27th June, 1858, had not been ratified and ap 
by a majority of said voters. 

Tth. That the ordinance authorizing the subscription and imposing a fat 
pay the same, has been suspended by an ordinance passed in Januray, 10%) 
which prohibits the President of the Police Jury from subscribing to the 
tiffs’ stock in the name of the parish of Ouachita. 

8th. That plaintiffs never communicated in writing to the Presidentof 
Police Jury, their consent to accept said subscription, P 

9th. Special denial of the existence of any contract, or of any 
plaintiffs to claim the amounts set forth in their petition. 
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answer, defendants pleaded that the subscription alleged by ae Co. 
ti ‘is invalid and not binding, because five per cent. was not paid, and Ovacura. 

ish ordinance contained no provision for its payment at the time when 

“thes bseription may be made. 

' I these grounds of defence, with the exception of the plea of unconsti- 

ality of the Act of 12th March, 1852, may be treated collectively as the 

sl of the existence of a perfect contract between those parties, which con- 

sa right of action upon the railroad company against the parish. 

“Bho question of unconstitutionality needs not to be considered in this case, 

as.we are of opinion the plaintiffs have failed to establish a sufficient causa 
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‘The plaintiff and defendant are both corporations. Their function are de- 
fined by law ; and their conditions and modes of action are prescribed and 
a by tow. Their agents for the transaction of business, are, in the 
case of plaintiffs, a board of directors; in the case of defendants, a Police 
Jury. The subject-matter of the contract which is supposed to have been 
‘4 made between these corporations, is the subscription of the latter to the capi- 
tal stock of the former. The plaintiffs being a joint stock company, whose 
purpose is the making of a great work of internal communication and trans- 
portation by the united means of the corporators, its charter, which is found 
at page 183 of the Acts of 18538, contains provisions in relation to the form of 
contribution to its capital. 

Section 4th says: “‘The said corporation shall go into operation and be or- 
ganized as soon as shares of capital stock to the amount of two hundred 
and fifty thousand dollars shall have been subscribed. 

Section 8th names commissioners to receive lists of subscription. 

Section 3d. A payment of five per cent. on the amount of each share shall 
be made at the time of subscribing. 

Section .9th. In case of failure on the part of any subscriber to pay the in- 
stalments on his stock as required, the Board of Directors shall have the op- 
tion, after thirty days written notice to the defaulter, of forfeiting the stock, 
and selling it for the benefit of the company, or of compelling, by suit, the 
payment of such instalments. 

The general form, then, of becoming a corporator in this corporation, was 
» | subscription, or a signing of the name of the corporator upon lists in the hands 
2 of commissioners, or (section 16) upon stock-books kept in the office of the 
company, with the number of shares of such corporator added to his signa. 
tare. Such was the form adopted by the original contributors to this enter- 
prise, as shown by the preamble to their private act of incorporation, and em- 
bodied in their charter by the Legislature. 
bg In the year 1852, by Act approved March 12th, (Session Acts, page 128,) a 
4 power was given by the Legislature to Police Juries and Municipal Corpora- 
tions, of subscribing to the stock of corporations undertaking works of inter- 
nal improvement under the laws of this State, on complying with the provisions 
of this Act. 

As the charter of the corporation of plaintiffs herein, defined the manner in 
which ‘subscriptions to the capital stock of that corporation could be received, 
80 are we to gather from the law of 1852, how subscriptions by Police Juries 
to that or any other corporation created for purposes of internal improvement 
are to be given. And first, we are to notice thatthe Police Jury is to signify 























Teak a Lente th agli are 


a 
os 


ee 





a 
a A coer ar me ~ 


























. its intention to subscribe to such stock, by an ordinance. Twop 
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are required by law to be mentioned in that ordinance—the 
amount of shares to be subscribed, and the levy of a tax on the landed . ra 
of the parish to defray the subscription. mao Oe ‘gotil th 

An ordinance was promulgated as having been passed by the Police Jurys 
Ouachita, on the 27th of June, 1853, of which the first section is in'the 
ing words: “Be it ordained by the Police Jury of the parish of Ou 
the parish of Ouachita, in the State of Louisiana, subscribe to the stock ofthe 
Vicksburg, Shreveport and Texas Railroad Company, shares to the numbers | the P° 
six thousand, amounting to one hundred and fifty thousand dollars, and 
tax of one and seven-eighth per cent. be levied on the landed estate,” &. 4 

An objection is made by the defendants, the present Police Jury of the par fied b; 
ish of Ouachita, to this ordinance of their predecessors, that it was passed by levied 
less than the competent number of members of the Police Jury. The ie law, t 
relative to Police Juries, approved 9th of April, 1847, seetion 5, (Session Acta, comp 
page 82,) provides as follows: “ A vote of a majority of all the members egy | Direc 
of Police Juries, shall be required to levy any parish tax, or to make any ap. provi 
propriation.” Tt 

The objection is, that out of nine members elect of the Police Jury of Om. 
chita, only seven were present at the meeting which adopted the ordinanee jp 
question, and that the vote stood, four for adopting and three against adopting 
the ordinance. The evidence of this fact comes up to us, in the shape of 
admission appended to a bill of exception, and to be considered only in tage 
we should sustain the exception to the decision of the District Judge, whip 
excluded parol evidence. The minutes of the Police Jury merely stated tht 
the ordinance was adopted, but did not give the yeas and nays. The defen 
dants offered to prove by the Secretary and President of the jury which 
adopted the ordinance, and by other witnesses, the facts above recited, but the 

court rejected the testimony, on the ground that parol evidence is inadmissible 
to contradict the recorded proceedings of the Police Jury, and the recy 
being a party, cannot contradict its own acts. 

We think this testimony was improperly rejected. It does not contradiet 
any thing in the written proceedings of the Police Jury. 

There are several precedents for supplying by parol omissions in the minutes 
of the ana of corporations. 1 Ann. 215, Millaudon v. First Muniei- 
pality ; 2 Ann. 939, Prother v. Minden Seminary. 

By the admission annexed to the bill of exceptions, it appears that thetax 
imposed by the ordinance of the 27th of June, 1853, had not the sanctionof 
the majority of members elect of the Police Jury, as required by the Actof 
1847. There is nothing in the Act of the 12th of March, 1852, which isin 
consistent with that of 1847, in this particular; and we therefore conch, 
the latter statute to be applicable to the present case. 

But were this not so, and giving full weight to the ordinance of June 9, 
1858, as an ordinance legally adopted, we cannot consider its adoption as C00 
stituting per se a subscription to the capital stock of the plaintiffs. 

The Act of 12th of March, 1852, which authorized such su 
while it required the Police Jury subscribing to insert in the ordinance ne 
number and amount of shares proposed to be subscribed, and the provision by 
taxation for the payment of the subscription, does not inhibit the insertion of 
such other clauses and conditions as the Police Jury might think — 
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ly, after imposing the tax and providing for its collection, the ordi- Ranaogp ©. 
is as follows: Ovacwra, 
5. Be it further ordained, that this ordinance shal) not take effect, 

~ util the Board of Directors of said Railroad Company shall have communi- 

- ated, in writing, to the President of the Police Jury of said parish, their con- 

sent to accept the subscription herein ordained, payable in the manner herein 












ection 7. Be it further ordained, that within ten days after the closing of 
the polls, as is provided for in the foregoing (6th) section, it shall be the duty 
_ of the President of the Police Jury to notify, in writing, the President of the 
gid Railroad Company, whether the ordinances have been approved and rati- 
fied by a majority of the voters on whose property the tax is proposed to be 
jvied: provided, that if said ordinances be approved and ratified according to 
jaw, that the stock subscription shall be entered on the stock-books of said 
company, by the President of the Police Jury, so soon as the President and 
Directors of said company shall signify their assent to said subscription, as is 
ided for in the foregoing ordinance. 

The 6th section directs the President of the Police Jury to order an election 
totake the sense of the land holders of the parish, as provided by law. 

The approval of the tax payers evidenced by a vote, was a sine qua non to 
the validity of ‘the subscription, by the terms of the statute. But this is not 
the object of our present remarks. We are considering the 5th and the 7th 
sections, which are all important, in their bearing upon the existence of a con- 
tract. The ordinance is the proposition to contract, and the terms of that pro- 
position cannot for a moment be left out of sight, in arriving at the intention 
of the party who proposes. 

We find, then, that in the 5th section, the Police Jury require that the Board 
of Directors of the Railroad Company shall communicate, in writing, to the 
President of the Police Jury, their consent to accept the subscription, payable 
infive annual instalments. And there was great reason for requiring the con- 
sent of the Board of Directors. For we have seen that the charter of plain- 
tiffs required the payment of five per cent. at the time of subscription. And 
other sections authorized the Directors to call in the subscriptions as they 
should think proper, provided the calls did not exceed ten per cent. at one 
time, nor two calls in a year, and provided ninety days notice of a call was 
given. Now, here was a proposition to accept a subscription without a cash 
payment, and payable at the limited rate of ten per cept. per annum. It is 
evident that these terms of subscription were an essential part of the proposed 
contract; because the tax imposed to defray the proposed subscription in ac- 
cordance with the requirements of the statute, could only have effected its ob- 
ject by an acceptance of the subscription upon the terms proposed by the or- 
dinance. 

We express nv opinion as to the right of the Railroad Company to accept 
subscriptions on terms different from those prescribed by their charter. 

This question, although made by the pleadings and argument, does not re- 
quire solution at our hands; for there is no proof before us that the plaintiffs, 
through their Board of Directors, ever gave consent in writing to the terms of 

- defendants proposed subscription. It is true, the Boar@ of Directors, at a ses- 
sion of date the 1st of November, 1858, or more than two months after they 
had been notified by the President of the Police Jury that the parish ordinance 
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Ramaoap Co. of Ouachita, for subscribing to their stock, had not been ratified 
Ovacuira. ble voters, passed a resolution, by which they (the Board of D 
cepted the ordinance of the 27th of June, 18538, “as a stock subse 

said company, according to the terms of the ordinance of the Police 


But it is not proved that this resolution was communicated to the Pre - | to 















































of the Police Jury. Mr. John Ray was the only witness examinedong 
subject, and his evidence, which is before us, is vague and inconclusive 











this material point of the notification by plaintiffs to defendants of thera e Ist Dee 
ceptance of the proposition to subscribe, contained in the ordinance of in comp 
‘27th of June, 1853. The 7th section contains internal evidence that this on The 
dinance was merely a proposition to subscribe, and not, as plaintiff’s counsl | - he reve 
contends, a subscription. See the proviso in that section copied above, iS Itis 
directs the President of the Police Jury to enter the subscription of the pariah. the jud 
on the books of the company, so soon as the President and Directors of the The 
company shall signify their assert to the subscription, in the mode provi b where 
for in the ordinance. - 4: payme 
In the mean time, the evidence shows us that, on the 18th of August, 18%, We 
five days after the election held for the purpose of taking the sense of the court | 
taxable voters upon the proposed subscription, the President of the Police. of the 

Jury notified the Railroad Company, that the subscription had not been rat as it 

fied and approved in the mode required by law; and the Police Jory, by or- _ 

4 
dinance of January, 1854, suspended their proposition to subscribe, until the ; * 
question of ratification should be again submitted to the people. Artie 
From this review of the facts, it is apparent that there has not been that ha 
concurrence of two wills, which constitutes a perfect contract, that can be em om 

forced by an action at law. “A contract consisting of a proposition and the fied 1 

consent to it, the agreement is incomplete until the acceptance of the person : 

disse 
to whom it is proposed. If he who proposes should, before that assent is given, qT 
change his intention on the subject, the concurrence of the two wills is want in th 
ing, and there is no contract.” C. C. 1794. ne 
“The acceptance, to form a contract, must be in all things conformable to. 
a“ vit the 
the offer.” ©. C. 1799. te he: 
Judgment affirmed, with cost. < nl 
“4 part 
aia i eal el con 
it 
W. W. Georce, Curator, v. W. S. Lewis. ye 
iat 

An action for the dissolution of a sale for non-payment of the price is not, in legal parlance) gag 
action of nullity or rescission, and is not regulated, as to prescription, either by Art. 3507 or Art def 
2218 C. C. : it falls rather within the general category of personal actions, limited to ten years to: 
Art. 3508. 

An action of nullity or rescission of a contract lies only for an alleged vice in the contract iteelf, for 
tainting it al initio: whereas, the dissolving condition is never enforced except upon the hap pre 
pening of some event posterior in date to the contract apd not affecting its original 
Nullity and rescission imply the total avoidance of the convention of the parties for some i 
defect therein ; the dissolution of a commutative contract for non-compliance by either party! 0 
with his engagements, is really the carrying into effect of a part of their convention either ae mm 
press or implied. a tic 

PPEAL from the District Court of the parish of Caddo, Land, J. bee! 


Williamson, for plaintiff. Winans, for defendant and appellant. hg 
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J. The plaintiff’s intestate sold a tract of land to the defendant, 
5. By the terms of the written contract, the defendant promised to pay a 
ted price within three years from the first day of January, 1845. 
Ca defendant having failed to pay the price the suit was brought in Decem- 
1855, wherein the plaintiff demanded a dissolution of the sale and a return 
{ the property, in pursuance of Articles 2041 and 2539 of the Civil Code. 
There was a judgment ordering the defendant to pay the price on or before the 
ist December next; and, in default thereof, to surrender the land to the plaintiff, . 
in compliance with the resolutary condition implied in the sale. 
The defendant has appealed from this judgment, and contends that it should 
* be reversed because the prescription of five years was pleaded to the action. 
It is conceded that, if the action is not barred by a shorter term than ten years, 
the judgment is correct. 
The point has been expressly adjudged in Jgnes v. Crocker, 1st An. 442, 
where it was held that actions for the dissolution of sales on account of the non- 
payment of the price can be prescribed by the lapse of ten years only. 
We do not perceive that this doctrine was impugned by any expression of the 
court in the subsequent case of Mulford v. Wimbish, 2 An. 448. The subject 
of the resolution of sales for non-payment of the price was not there discussed, 
as it was irrevalent to the case. 
Counsel seems to have misapprehended the technical meaning of the terms 
“ pullity or rescission of contracts” as used in the Civil Code, and especially in 
Articles 2218 and 3507. The action to enforce the resolutory condition, express 
or implied, in a bislateral contract, (C. C., 2040, et seq.,) is not, in legal parlance, 
an action of nullity or rescission. The Code itself distinguishes the two classes 
of actions, Article 2126 declares that obligations are extinguished in nine speci- 
fied modes. “ Nullity or rescission” being classed as one, and “ the effect of the 
dissolving condition” as another and a different mode. 
The action of nullity or rescission of a contract lies only for an alleged vice 
in the contract itself, tainting it ab initio: whereas, the dissolving condition is 
never enforced except upon the happening of some event posterior in date to 
the contract, and not affecting its original validity. Nullity and rescission imply 
the total avoidance of the convention of the parties for some inherent defect 
therein: the dissolution of a commutative contract for non-compliance by either 
ie party with his engagements, is really the carrying into effect of a part of their 
convention either express or implied. 
In the present case, for example, there is no “nullity or rescission” sought, 
but rather an enforcement of the contract of the parties ; for, by the judgment 
appealed from, the defendant is first ordered to comply with his express en- 
gagements—that is, to pay the price he promised for the land he bought; in 
default thereof, he is condemned to comply with his tacit alternative engagement “ 
to restore the land, under the resolutory condition which, by legal implication, 
formed a part of his original contract, as binding upon him as if it had been ex- 
pressed. 
The French commentators differ somewhat as to the true distinction between 
“nullity” and “rescission,” but they agree that both spring out of such infor- 
malities only as affect the contract from its inception, whilst the term “ resolu- 
tion” is technically applied to valid contracts dissolved for causes subsequently 
Rogron says, “il y a nullité lorsque |’acte est entaché d’un vice radical, de 
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maniére qu'il ne peut produire aucun effet. Il y a rescision 
valable en apparence, renferme cependant un vice qui peut le faire anny! 
des parties le demande ; par exemple, erreur, la violence, le dol, ane. 
fausse, la minorite, ete.” Code Civil, liv. III, tit. ILI, ch. V, see. 7. 
Troplong clearly developes the distinction between the rescission 
tion of a contract: “ Mais c’est la premiére fois peut-étre que deux ¢ 


















‘ dissemblables que la rescision et la résolution se trouvent conferdues, 
La résolution suppose que le contrat a existé valablement; la rescision gy iy 
pose, an contraire, qu’il n’y a eu qu’une apparence de contrat, et qu’un vieg me _ 
eal empéchait la convention d’avoir une existence réelle. 
La cause de la résolution reside dans un évenement postérieur a la paises 
du contrat, comme une condition qui se réalise ex post facto, un réméré Quige, 
erce d’un certain temps; la cause de la rescision réside dans une nullite : 
cérale qui remoente a la naissance du contrat. ow 
La résolution peut avoir lieu de plein droit, la rescision n’a jamais lien de 3 885 
maniére. — =e 
La résolution peut-étre amicable. be: sa 
La rescision est toujours forcée.” De la Vente, No. 689. ee is sti 


So Marcade, commenting upon the Napoleon Code, whence the terme When | 
question have been imported into our Code, remarks: “Ce qui distingue lech 
résoluble de 'acte rescindible,c’est, comme nous l’avons dit, que celui-ci peut-aig Tomes 
annulé par l'effet d’un vice qui l’'a entaché ab initio et dés sq formation, tania an 


que l'autre s’est furmée reguliérement, et n’a vu naitre que ex post facto la canm an 
qui permet de l’anéantir.” And again, “ la demande en résolution n'est peal “dss 
cisement une action en rescision du contrat. Dans cette demande, en effet, on 
n’attaque pas la convention, on l'invoque au contraire, et on demande l’exég . \ 
de la clause, expresse ou sous-entendue qui y est insérée ou reputée inser, 


L’action ne tomberait done pas sous la prescription déceunale de l'art, J 
elle ne se prescrirait que par 30 ans d’aprés l’art. 2262.” 4 Marcadé, No. 570, 

We conclude that the present action not being an action of nullity or oft 
cission, is not regulated, as to prescription, by Article 3507 of our Code as éh 
tended by the defendants, nor yet by Article 2218, as maintained by the plain; 
it falls rather within the general category of personal actions, limited to 1 
years by the Article 3508. And prescription only began to run when ee 
fendant was in default for the price. 

But the appellant’s counsel has argued that the demand for the uel 
prescribed when this suit was brought, and that, in consequence, the —at 
remedy afforded to the plaintiff by the implied dissolving condition was 
The act of sale signed by both vendor and vendee, is the only evidence of te 
price, or of the terms of payment. The debt, thus evidenced, did not becdme 
exigible until the Ist of January, 1848, and the defendant was cited to answer 
this suit in December, 1845, within ten years from the maturity of the claiat."* 

The Statute of March 5th, 1852, (p. 90,) did not reduce the term of p 
tion, as that Act relates only to open accounts and promissory nutes, whilst 
plaintiff’s claim for the price of his land does not fall under either of thos 
nominations. 

The plaintiff might then have sued successfully for the price, and el 
vendor's privilege upon the land. He resorted to a concurrent remedy by! 
manding the dissolution of the sale, in case the defendant should persist inf 
fusing to cumply with the express terms of his contract, enlarged in his 
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been by the District Judge, under the equitable discretion vested Gone 
s by Articles 2042 and 2542 of the Louisiana Code. Lawn. 
iff has not complained of the judgment; the defendant has no reason 
““peomplain: for, by its liberal provisions, he has his election to pay the price 
4o restore the thing on or before the first of December next. If he should 

ther he would despoil the plaintiff. 


Judgment affirmed. 


ft * 
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The decree of separation from bed and board does not dissolve the bonds of matrimony. OC. C. Art. 
188; @. 0. Art. 152. 
The surviving wife is not precluded from claiming the marital portion, under Art. 2359 0. C., by the 

Bi fact of having obtained a judgment of separation from bed and board, and of having lived separate 
from her deceased spouse up to the time of his death, for though separated in bed and board, she 
is still the wife, and incapable of contracting a second marriage. 

When the husband died worth $31,000, and the surviving wife was fifty-five years of age, and all the 
means she had was $1,180, He/d : that the husband died rich, and the surviving wife was in necessi- 
tous circumstances within the meaning of Art. 2359 of the Code. 

The Art. 918 0. C., which provides the heir to the entire succession, does not repeal nor introduce 
an exception into Art. 2359, which provides for the sole case where one of the spouses dies rich, 
leaving the other in necessitous circumstances. 

The husband or wife, separated in bed and board, is not entitled to the marital portion. Lea, J., 
dissenting. 


PPEAL from the District Court of the parish of Bossier, Drew, J. 
Landrum & Ray, for plaintiff. Looney, for defendant and appellant. q 
Merrick, C.J. (Lea, J., dissenting.) This suit is for the marital fourth. 

By consent of parties at Monroe, the case was reserved to be decided at New 
Orleans. The judgment in favor of the plaintiff, decreeing her a separation of 
bed and board against Benjamin L. Saunders, deceased, establishes by that 
verity which belongs to judgments, that said Saunders forcibly expelled and 
drove the plaintiff away from their common dwelling, without any just cause 
or provocation whatever ; that she remained separated from him by reason of 
his unlawful acts, notwithstanding her desire to return; that he defamed the 
plaintiff, and that his conduct was cruel, excessive, and of such a nature and 
character as to render the living with her said husband absolutely unsupport- 
able. 

The wife was, therefore, driven by the conduct of Saunders to place herself 
under the protection of the law, and we cannot believe that she has placed her- 
self in a worse condition by so doing. The law would be a strange one which 
should hold out rewards to violence and injustice even by its consequences, 

_By Article 2359 C. C. it is provided, that when the wife has not brought any 
dowry, or when what she has brought as dowry is inconsiderable with respect . 
to the condition of the husband, if either the husband or the wife die rich, 
leaving the survivor in necessitous circumstances, the latter has the right to 
take out of the succession of the deceased what is called the marital portion, 
that is, the fourth of the succession in full property, if.there be no children, 
and the same in usufruct only where there are but three or a smaller number of 
children ; and if there be more than three children, the surviving, whether hus- 
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band or wife, shall receive only a child’s share in the usufruct, and, 
to include in this portion what has been left to him as a legacy by 
or wife who died first. 

This Article remains unrepealed, and being unaware of any law 
ceptions to it, we think we are prohibited from distinguishing where thy 
does not distinguish. 

Two questions, therefore, arise under this Article: : 

Ist. Was the plaintiff the wife of Savnders at the time of his death? s 

2d. Did he die rich, leaving her in necessitous circumstances ? PE 5 

I. Article 188 of the Civil Code answers the first of these questions jp 
affirmative. It declares in the last sentence of the Article that “ 
from bed and board does not dissolve the bond of matrimony since the 
ated husband and wife are not at liberty to marry again, but it puts an 
their conjugal cohabitation and the common concerns (intéréts) which 
between them. The parties are left in this condition for two years, in the he 
that a reconciliation will take place between them. The law lends itself sib 
such facility to the furtherance of this idea, that the reconciliation 
any form of law annuls the separation from bed and board.” Troy 
Mariage, No. 1465. 

The law, therefore, while it prevents the wife from marrying 
forming any other establishment, ought not to deprive her of all rights up a 
the estate of her husband, if he should die in the interval in which she is oh to hi 
liged to consider herself his wife. eT Sue 

The civil and conmon law writers agree that the decree of separation of & heir | 
and board does not dissolve the bonds of matrimony. | alba herit 

Zachariv says: “ La séparation de corps ne rompt pas, mais rélache a the s 
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le lien du mariage. En général, elle laisse subsister tous les effets j like 
que le mariage produit et n’entraine que l’extinction de ceux de ces effets qui Tt 
sont une conséquence de la vie commune.” Seconde Partie, § 489. See alee order 
Troplong du Mariage, 2 vo., Nos. 1268 and 1464; 5 Pothier, 523. ‘ail to ta 

At common law it is said: “A divorce a mensa et thoro dissolveth oot te | the t 


marriage, for the cause of it is subsequent to the marriage, and supposes the desig 
marriage to be lawful. And as it doth not dissolve the marriage, so it dothag asce! 
debar the woman of her dower, or bastardize the issue or make void any estilt | wife 
for the life of the husband and wife.” Co. Lit. 285; Tomlin Law Dict, sai shall 
Divorce. set sackn 
Our own law looks with favor upon a person occupying the position rich 
plaintiff in this case, for it expressly declares: “In case of a separation from It 
bed and board, the party against whom it shall have been pronounced shall the | 
lose all the advantages or donations the other party may have conferred by the of ¢ 
marriage contract, or since, and the party at whose instance the sep T 
Surv 

N 





have been obtained shall preserve all those to which such party wou e 

been entitled, and these dispositions are to take place even in case the adya 

tages and donations were reciprocally made.” C. C. 152. soa 7 the 
The marital fourth, it appears by the fifty-third novel of Justinian, original } the. 

in cases of divorce. No decree from the magistrate was required under tht it is 

law. To protect the divorced wife (in those cases in which she had no | tn 

from want, was the origin of the marital fourth. The fifty-third novel@e ] that 

tended the relief to the wife in the case of the death of her husband, anda 9 stat 


- 


wards, by chapter five of the one hundred and seventeenth novel, the 
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sf was given to the necessitous husband in the estate of his deceased wife, 
died rich. 

|” if we, therefore, consider the origin of the marital fourth, it was designed at 
“first to apply to such a case as we have before us. 

Bot it is said that Article 918 C. C. proves that it was not the intention of 
the lawgiver that the wife, separated in bed and board, should inherit, to the 
exclusion of any natural child or children duly acknowledged, much less any 

te children of the deceased. y 

ee ‘An answer to the foregoing argument is this: The marital fourth is provided 
the for under the head of marriage contract, and depends upon contingencies, and 
jgexceptional in its character. The surviving husband or wife is to have the 
marital fourth only when the pre-deceased spouse died rich, leaving the sur- 
fivor in necessitous circumstances. If both of these things do not happen, the 
garvivor takes nothing. Moreover, it has been held by this court that, whether 
the pre-deceased husband or wife died rich or not, could only be determined 
after the settlement of his estate in the Probate Court. 17 L. R. 376. Hence the 
fight to the marital fourth not only depends upon the contingencies named, but 
also, in order to ascertain the existence of the conditions, time is required for 
the settlement of the estate in the Probate Court. 

Now, on the contrary, in regard to successions, it interests the public order 
that the instant a person dies it should be known what persons should succeed 
to his effects. Hence those provisions of law were established under the head 
Successions, declaring who shall inherit, and casting the inheritance upon the 
heir’ so designated, even unknown to himself. The person upon whom the in- 
heritance is by law conferred, and who is called the heir, is so different from 
the surviving husband and wife claiming the maritel fourth, that such demand, 
like a demand for a legacy, must be made upon the heir. 

The heir, on the contrary, is not obliged to apply to a court of justice in 
order to be invested with the effects of a succession. He has the right at once 
to take possession as proprietor. Article 918 of the Civil Code is found under 
the title Successions, and it provides for the entire effects of the intestate, and 
designates who shall receive them as heir where the deceased husband left no 
ascendants, lawful descendants or collateral relations, and did leave a surviving 
wife not separated from bed and board from him. It declares that such wife 
shall inherit from him, to the exclusion of any natural child or children duly 
acknowledged. The law makes her the heir of her husband, whether she be 
rich or poor. ; 

It is thus apparent, that even as they are embraced under different titles in 
the Code, so were. Articles 918 and 2359 intended to apply to different classes 
of cases. 

The one to provide an heir to an entire succession, the other to relieve the 
surviving husband or wife when in want. 

Now are these two Articies so repugnant to each other that the one repeals 
theother? Ifso, which is repealed, the first or the last? For it is the duty of 
the court, where it is possible, to give effect to every Article of the Code, and 
it is incumbent on those who hold an Article void for repugnancy to some other 
to make the repugnancy appear by the clearest logic, and then also to show 
that the law, so alleged to be abrogated, is older in dete than the repealing 
statute. 
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7 But when we look to the object of the Legislature, we see 
Taomesox. the two Articles, and if it should please us to say, that the x 
taken by inheritance, we may read the two Articles together in ¢ : 

a married man has left no lawful ascendants or decencants, nor 

relations, but a surviving wife not separated from bed and board, the: 

inherit from him his whole estate, to the exclusion of any natu 

which he may have left, but if she be separated from her husband 

and board, and if her husband die rich, and leave her in necessitoug 

stances, then, instead of inheriting the whole estate, as she would have : 































not so separated, she shall have only one-fourth thereof. — | 

Any other conclusion seems to be based upon this fallacy. Artide 18 one-nit 
the Civil Code does not give to the surviving wife the whole of the h ceased 
estate, where she is separated from him a@ mensa et thoro, therefore it the orc 
possible that any other Article of the Code can be intended to give the: We 
under any circumstances, one-fourth or a less portion of his estate. Jud 

And that this is not an unfair statement of the argument must be man ~ Spo 
the reflection that if the wife, separated a mensa et thoro, can de the de 


marital fourth, as against the natural children duly acknowledged, she can} : hes 


force of the Article, also demand it against every other relation. A fends: 

We therefore conclude, that Article 918, which provides the heir to the fa é part 0 
succession, does not repeal nor introduce an exception into Article 2359 whig amar 
provides for the sole case where the one of the spouses dies rich, leaving@ ih qifec 


other in necessitous circumstances. 

IT. In regard to the question whether Saunders died rich, leaving they 
in necessitous circumstances, we think a comparison of the estate } , 4 
Saunders, with the means of support of the widow, will show that this q 4 
must also be answered in the affirmative. It is conceded that Saunders 
after all debts are paid, is over $31,000. He, therefore, died comparatively righ é 

The witnesses say the plaintiff is poor. But it shown that she had, in cath 
in October, 1850, $825 65, and in November of the same year she k 4 
Jackson Burnham $1,130, at eight per cent interest; that he paid her $80 

. February, 1852, fifty dollars being in money, and that about the same ti 

lent Cason $100. Burnham also swears that S. P. Gee told him that, be 
1843 and 1846, he paid plaintiff some $1,600. Now, if this hearsay te 
were to be considered and believed, it would only show that in 1846, 
years before this suit was instituted, the plaintiff had received, either for ha ners 
self or some one else, $1,600. If 9. P. Gee told Burnham the truth, of ki 
we have no evidence, then it is probable that the $825 65, which 
testified to, was a part of it, and that the $825 65, seen by Zhompsan in{ 
ber, was increased to $1,180 by November, when it was all loaned to Bu a 
Treating these loans as successive, as they appear to be, which is ing 
harmony with the testimony of the witnesses who say they consider the pla 
tiff poor, it makes her probable means about $1,180. If we add into oneal 
these successive loans of the plaintiff, we make, indeed, $3,600, but it seems! 
be fictitious rather than real. a 

The plaintiff is now about fifty-five years of age. She cannot be exp 
to labor with her hands. It is not shown that she is capable of managi 
business. The interest on her $1,180 will produce her ninety-four de 
forty cents a year, not quite eight dollars a month for boarding, clothi 
necessaries. We think her estate inconsiderable with respect to the e 
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and that she is in necessitous circumstances in the contempla- Gm 
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on law of England gives the surviving wife, whether rich or poor, 
in her husband's lands, and by statute she receives one-third of his per- 
gpalestate. By the same law the husband inherits the personal effects of his 
. next of kin, and if there be issue of the marriage born alive, he holds 
her lands during his life as tenant by courtesy. 
Our law, if less generous in this respect, affords something to the necessities 
of the survivor. We think it should receive a fair if not liberal construction. 
We see no hardship, therefore, in decreeing to the plaintiff the usufruct of 
eninth of the property belonging to the succession of B. L. Saundors, de- 
gensed. The plaintiff will be obliged to give security for the property, and in 
the ordinary course of nature it will return in a few years to the defendants, 
We think the judgment ought to be affirmed. 
Judgment affirmed. 
L} = Sporror, J., having been of counsel for one of the parties, takes no part in 
Le the decision of this cause. 
r Lai, J., dissenting. This case is presented on an appeal, taken by the de- 
Sf fendants from a judgment condemning them to pay to the plaintiff one-ninth 
part of the net proceeds of the estate of Benjamin L. Saunders, in usufruct as 
amarital portion. In her petition the plaintiff alleges that she is the surviving 
wife of Benjamin L. Saunders, who died rich, leaving her, his widow, in neces- 
sitous circumstances. 
‘Wherefore she claims the benefit of the provisions of Article 2359 of the 
Civil Code, allowing her the usufruct of a share of the estate equal to a child’s 








als . 
A Beets 


She further alleges, in a supplemental petition, that there existed a commu- 
nity interest of acquests and gains between her and her deceased husband, of 
which she prays the court to grant a decree for a liquidation and settlement. 
Upon, the claim for a recognition and liquidation of the plaintiff's community 
rights, there was a judgment for the defendants, which we are not called upon 
to disturb. 

. As respects the demand for the usufruct, as before stated, the facts of the 
y case, as disclosed by the evidence, apperr to be substantially as follows: The 
plaintiff and the deceased, after living together as man and wife for about three 
years, were separated by a judgment of separation from bed and board, ob- 
tained by the plaintiff against her husband on the 22d May, 1852, the suit 
having been previously instituted in February of the same year. About the 
7 





middle of October, 1852, Saunders died leaving a considerable estate, and the 
question to be determined is whether, under the circumstances, as disclosed by 
the evidence, the plaintiff is entitled to the benefit of the provisions of Article 
2859 of the Civil Code, allowing the widow in necessitous circumstances the 
marital portion. 

It is insisted that the wife, separated in bed and board, is yet the wife, and 
continues to be such until a final divorce, and that, where a judgment of sepa- 
tation has been rendered in her favor, (which establishes a presumption that 
she was not in fault,) the express provisions of our Code secure to her all the 
advantages or donations the other party may have conferred by the marriage 
Conitract. See Civil Code, Art 152. . 
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. The misapprehension of the true meaning and spirit of this 
Twoursox. — Code arises probably in part from its being placed under a title in ¢ 
which it does not belong. The Article, or at least that portion of it w 
applicable to the case at bar, is as follows: “ Article 2359. When ¢ 
not brought any dowry, or when what she has brought as a dowry is ing 
erable with respect to the condition of the husband, if either the hu 
the wife die rich, leaving the survivor in necessitous circumstances, 
has a right to take out of the succession of the deceased what ig 
marital portion,” &c. 


























Now this Article is found under the title which treats of marriage eq go they 
It is evident that it has no proper connection with that title. It isa they ha 
provision, conferring and regulating a right to a portion of the estate of af tis: 
ceased person, precisely as other legislative provisions confer and reg not inb 
rights of parents, children, brothers, and other relatives of deceased ppirit 0 
upon their estates. It is therefore a law of inheritance, and has nothing ' vided f 









with marriage contracts. In a certain event it makes the surviving gp 


only an heir but a forced heir, and, with certain qualifications, puts him and bo 
(as the case may be) on a footing with the children or other heirs of thed: - that 0 
ceased. a ; The 










Every reader of the Code is aware that many Articles are found under _ eft 20 
where a proper classification would never have placed them ; but this separa 
never been held to justify a construction at variance with their me: exclus 
character. The surviving spouse, who acquires any rights under the itt 


in question, takes, therefore, by inheritance as other heirs. See 3 N. § a couns 


See also the opinion of Chief Justice Slidell in the case of Susan Conner yo from | 

2 Heirs of Conner, 10th Annual, in which the right of the wife to the 11 busba 
fourth is expressly designated as one of inheritance. ie to the 

This view of the case is illustrated by a reference to the laws from ee tion 

legislation on the subject is derived. const 


The marital portion was first allowed by the 58d and 117th novels of fe to the 
tinian, but is more directly derived, as we find it in a modified form i spoke 
ated in our laws, from the legislation of Spain. The law 7th of the 6th appli 
das, title 18, from which the Article 2859 of our Code is directly derived, ig tard | 
found in that work under its appropriate head of Inheritance, and it provides § right 
that “if the husband should not leave the wife the means of living relat 
dently, and she should not possess them herself, then she may pe deer 
fourth of the estate,” &c. This law was established, says Gregorio Lopes, "i Th 
honorum preeteriti matrimonii ut conserventur coryuges in solito statu.” 9— part: 

The humane and salutary provisions of this Article were intended to provide J ferer 
against the consequences of a sudden change in the condition in life of aa after 
viving spouse incident to the death of the other, “to prevent those who have J sion 
lived together, in the enjoyment of wealth and the position which it a Ir 
being suddenly reduced to want.” 8 An. 105. 

The law provides that a right which is incidental to the marriage state, (is: 
that of mutual protection and support,) should be extended beyond its termine 
tion by so regulating the law of inheritance as to appropriate a portion of the 
estate of a deceased spouse to the support of the survivor. If this viewht 
correct in prin: iple, it presupposes that, at the time of the death of thede 
ceased spouse, the marital relation between the two was undisturbed ; 

such doctrine is applicable to a case where there has been a separation fim 
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In such case the relation of the parties, in consideration of 
‘the marital portion is allowed, have ceased to exist before death. If the 
“‘‘eshand is not bound to support the wife, separated from bed and board, be- 
3 his death, it is difficult to conceive upon what principle of equity that event 
qld give her a claim to stand on the same though an unequal footing with the 
- tenoed heirs of his estate. 

nt of separation from bed and board severs the personal relations 
of the parties, and with it the mutual obligations which are the considerations 
of the contract. After that event, as both parties are absolved from the duties 
gothey are prohibited from claiming the rights incident to a relation which 

they have renounced. 

“Ibis proper, therefore, that the wife, separated from bed and board, should 

gétinherit from the estate of the deceased husband, and while the law, in a 
spirit of humanity and wisdom, has, “in honorem preeteriti matrimonii,” pro- 
yided for the support of her who is truly a widow, it has at the same time, in 
regard to any rights of inheritance, left the spouses who are separated in bed 
snd board in the position which they occupy in the actual relations of life— 
| . that of strangers to each other. 

( ¥ The 918th Article of the Civil Code is as follows: “If a married man has 

‘ _ Jeft'no lawful descendents, nor any collateral relations but a surviving wife, not 

separated in bed and board from him, the wife shall inherit from him, to the 
gclusion of any natural child or children duly acknowledged.” 
/¥f the construction of Art. 2359 which has been contended for by plaintiff's 
gounsel were correct, one Article of the Code would exclude the wife separated 
from bed and board altogether from a participation in the inheritance of her 
husband’s estate, and another would place her on the footing of a forced heir 
to the partial exclusion of his blood relations. No such an anomaly in legisla- 
tion was intended. The Articles are perfectly consistent with each other if 
construed with reference to the ordinary acceptation of language as applicable 
to the ordinary relations of life. Thus, when parents, children or relations are 
spoken of, we mean legitimate parents, children or relations, and legislation 
applicable to such, in general terms, is never extended by construction to bas- 
tard or illegitimate relations; so general legislation, having reference to the 
rights of married persons, may be supposed to refer to cases where the marital 
relation has been undisturbed, not where a partial divorce has been judicially 
decreed between the parties. . 

The “advantages” referred to in Article 152, as being “retained” by the 
party in whose favor a decree of separation shall have been granted, have re- 
ference evidently to such as have been conferred by the marriage contract, or 
afterwards by one of the parties, but can have no application to a legal provi- 
sion regulating the order of inheritance. 

In my opinion the judgment appealed from should be reversed. 
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R. A. Norr v. Warson, Sheriff, et als. 





G. transferred the negotiable nete of N. to M. B.& Co., and teok from them 
eS agreement to hold the note as collateral security for the payment of a debt due by G. ft 
G. transferred that agreement to 8.—all having been done before the maturity of the | A 

&Co. having been paid the debt due them by G.—Held : that S., by virtue ef the transis : orf 















































agreement, took the note unaffected by any equities, in relation to it, existing between ; tana 
—— from the District Court of the parish of Caddo, Drew, J. suffcie 
Crain, for appellant. 
Merrick, C.J. This suit was brought to injoin the execution of a j filed 8 
rendered against the plaintiff and in favor of McKee, Bulkley & Co.,upon | me 
given to one Thomas Gamblin, now an absentee, as a part of the price of be ost 
of land. Gamblin sold the land with a full warranty. It proved, } ‘ oe 
be subject to a certain mortgage, which the plaintiff was apprehensive hey ‘The pla 
be obliged to pay, and on which suit had been commenced against him, ang ms 7 
has brought this suit to require the holders of the judgment to giv ins 
against such incumbrance before proceeding further with the execution 
on the judgment. mae, 
.. In July, 1849, six months previous to the maturity of the note in quesim A J 
Thomas Gamblin indorsed the same and placed it in the possession of Mem appel 
Iler & Kline, the agents of McKee, Bulkley & Co., to secure them the . Me 
of an acceptance of $1000, and such further advances as they might ma > court 
to account to Gamblin for the balance. He took from Iler & Kline theirwm Th 
ten agreement to hold the note for these purposes. On the 26th day of Now not ¢ 
ber, Gamblin transferred the receipt of Iler & Klineto F. L. Scogin suit, 
Kee, Buikley & Co. having been paid the amount due them, out of the cepti 
of the judgment, the questien presented to us is: whether Scogin for \ 
considered as having acquired the balance due upon the note or judgmentet lars. 
of the regular course of business, and whether the note in his hands is The 
the equities between the’plaintiff and Gamblin? Bry 
It is not unusual to indorse and deliver commercial paper as collateral frac 
By the indorsement and delivery of the note to Iler & Kline, the Fre 
McEce, Bulkley & Co., the legal title to it passed to Bulkley & Co. wh 
subsequent transfer of the receipt to Scogin, Gamblin parted with his ther 
interest also in the note before its maturity. There was, therefore, whi 
at the maturity of the note upon which the plaintiff ’s equities could a Cor 
it has not been shown that Iler & Kline, or McKee, Bulkley & Co. or hat 
had notice of such equities at the time they became the owners of ab ha 
The paraph “ ne varietur,’ does not convey such notice. ee ' 
Judgment affirmed. ad be 
Srorrorp, J., recused. a in 
a? Ju 
=a «fe 
* ar 
me, 
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Hewry M. Bry et al. v. Henry Fovcuk. 


alleged that plaintiff “ is the owner of the following described tract of land, to wit, the 
or fractional number,” &c. This description 6f title is two vague and general to satisfy the 
pclae of ©. P. 172. 
pean to the petition on the ground that it did not ‘set forth the plaintiff’s title with 
sufficient clearness. The exception was overruled. Qn the trial plaintiff offered a patent te 
his title; defendant objected to it as inadmissible under the pleadings, the plaintiff’s title 
not being set forth in the pleadings ; his objection having been overruled, he excepted, and then 
fled an amended answer, and after alleging that he was taken by surprise, attacked the patent on 


the ground that it had been obtained by fraud. Defendant did not apply for a continuance nor 


move for anew trial. Held: That the exception was well taken, but that defendant, by his 

" gmended answer attacking plaintiff’s title, was precluded from availing himself of the defect in 
the petition. 

The plaintiff being in possession of a patent regular in form, and the settlement of the defendant 
having been suspended and his entry declared illegal by the General Land Office, the court de- 
dared that, even in acase of doubt, it would not hold that the patent had been granted for lands 
net subject to entry and sale. 


PPEAL from the District Court of the parish of Ouachita, Richardson, J. 
McGQuire & Ray, for plaintiffs. Ludeling & Garrett, for defendant and 
appellant. 

Merrick, C. J. This is a petitory action. The judgment of the lower 
court was in favor of the plaintiff, and the defendant appealed. 

The defendant excepted to the plaintiff’s petition, on the ground that it did 
not clearly state who was the plaintiff, nor how H. M. Bry is interested in the 
guit, and that it did not set forth the nature of the plaintiff's title. The ex- 
ception was sustained so far as to compel the plaintiffs to disclose more fully 
for whose benetit the action was brought, but overruled in the other particu- 
jars. The plaintiff amended in order to conform to the opinion of the court. 
The allegation of title in the petition as amended is, that the said Thankful R. 
Bry “ is the owner of the following described tract of land, to wit: the lot or 
fractional number,” &c. No description of the title, whether by patent or 
French or Spanish grants; whether the plaintiff was the original grantee, or 
whether she holds by mesne conveyances, was given. The petition did not 
therefore contain a clear and concise statement of the nature of the title on 
which the action was founded, as required by Article No, 172, No. 4 of the 
Code of Practice. The exception was well taken, and the plaintiff ought to 
have been compelled to amend, or in default of amendment, the petition should 
have been dismissed. 

The defendant prayed oyer of the titles of the plaintiff, and that she might 
be compelled to produce and file them in court, within a reasonable delay, and 
in default thereof, that the action be dismissed. The oyer was refused by the 
Judge. The ruling of the Judge on this point was excepted to, and the cor- 
rectness of his decision is questioned by the defendant before this court. We 
are of the opinion that defendant was entitled to the oyer prayed for. 

On the trial, the plaintiff offered to read in evidence the patent, which was 
objected to, on the ground that it was inadmissible under the pleadings, as the 
nature of the plaintiff’s title was not set forth in her petition. This objection 
was overruled, and the defendant excepted. 
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After the patent had been received in evidence, the defendant 
amended answer, in which, after alleging that he was taken by gs 
avers that “said patent was obtained through fraud and issued in error, 
land, for which he is sued, is within the limits of a reserved Spanish ¢ 
known.as the Bastrop Grant, and that at the time said patent bears 
said entry was made, the said land was reserved from sale or entry, 
Register and Receiver of the United States were prohibited from 
same, or in any manner disposing thereof.” No effort was made to 
continuance of the case, and the defendant did not move for a new trial, . 
the defendant relied solely upon his exception to the plaintiff’s 
the bill of exception taken to the ruling of the court on the motion for, 
he would have been entitled to a reversal of the judgment, but by his an 
ed answer, he has cured the defective pleading of the plaintiff, by 
tacking the plaintiff’s title, which he describes in the amended answer, 
filing the amended answer, the defendant was precluded, by his 
from pretending ignorance of the plaintiff’s title, and his only remedy, ifgy 
prised, was to move for a continuance, or a new trial, neither of which appemy 
to have been done. 3 

On the merits, we find that the plaintiffis-in possession of a patent mt 
rently regular in form, and that the settlement of the defendant has been sup 
pended and his entry declared illegal by the Commissioner of the Genel 
Land Office at Washington, and the defendant has been notified that on mak 
ing the proper affidavit, his purchase money will be refunded him. Moreover, 
it is not: alleged nor shown, that the defendant had a prior equitable right 
which has been infringed by the patent granted plaintiff’s vendor. We an 
without power, under the circumstance, to interfere with the action of the 
General Government jn this matter, and whilst we find that the plaintiff's p.- 
tent is recognized in the proper department at Washington, we will not hed 
(even in a case of doubt,) that it had been granted for lands not subject tom 
try and sale. # 

The judgment ought to have reserved to the defendant the right to remow 
the improvements placed upon the land, unless the plaintiff should elect topsy 
him the value of the materials and the price of the workmanship. ait 

It is therefore ordered, adjudged and decreed by the court, that the judy 
ment of the lower court be amended, so as to reserve to the defendant the 
right to remove the constructions and works put upon said tract of landby 
himself, unless the plaintiff shall, within thirty days after this decree becomes 
final, declare by writing, deposited with the Clerk of the lower court, heri> 
intention to keep the constructions and works upon said land, and pay ie 
value of the materials and price of workmanship. And it is further orders, 
that said judgment be in all other respects affirmed, and that the appellee 
pay the costs of appeal. ; f 

Re-hearing refused. vl 
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; i A. Murensercer v. J. P. Exam, Tutor, et als. 


9 tors have by law the administration of the estates of their pupils, but their powers of adminis- 


tration do not embrace an autherity to contract debts. Any one who deals with a tutor, at 
jeast any one who lends or advances money to a tutor for account of his ward or pays drafts, 
~ exceeding the funds in his hands to their credit, unless said tutor acts within the limits of a pre- 
| yious legal sanction, does so at his peril. The minors being under an absolute disability, it is in- 
cumbeat on the party who seeks to recover from them, to show, that their indebtedness was con- 
tracted in accordance with the specified legal proceedings, or that the consideration of the in- 
debtedness inured to their advantage, te the extent claimed. 


PPEAL from the District Court of the parish of Catahoula, Barry, J. 
Taliaferro and McGuire & Ray, for plaintiff and appellant. Mayo, for 
defendants. 

Lza, J. The plaintiff sues for a balance alleged to be due to him on a run- 
ning account between himself, as a commission merchant and factor, and 
Samuel Glenn, the former tutor of the defendants, who at the time were mi- 
gors. In 1847, Samuel Glenn was appointed tutor to the defendants, and 
acted as such until his decease in June, 1852. The property of the minors 
consisted of a plantation and slaves, which the tutor continued to work on 
their account. 

In 1851, he opened an account with the plaintiff, which was not closed at 
the time of his death. 

This account contains items for drafts accepted and paid, cash advanced, 
plantation supplies furnished, interest, commissions, &c. 

After the death of the tutor, in consequence of a contest for the new tu- 
torship, Levi Morris was appointed provisional administrator of the estate, and 
shipped the crop of 1852, part of it to the plaintiff, and the remainder else- 
where. 

It is contended on the part of the defendants, that when Glenn was appoint- 
ed tutor, the estate was but little in debt; that he squandered the revenues of 
the minors, and contracted debts without any necessity therefor, and without 
legal authority to an amount exceeding $20,000, for which they are in no 
manner bound; that at the time Glenn was their tutor, he had the manage- 
ment of three or four separate plantations, two of which were in the vicinity 
of the Elam plantation, and that he had a large family of his own to support; 
that a large portion of the supplies were furnished for said Glenn’s individual 
nse, or for the use of the other plantations under his control, and for his fami- 
ly and friends, and that a large amount of the supplies were neither needed 
nor used on the plantation of the defendants; and lastly, that of the account, 
as made up, a large portion is for illegal, compound, and usurious interest, and 
illegal charges. 

The general principles by which the rights of the parties must be deter- 
mined, we consider as well settled. Those who contract with the representa- 
tives of minors, know that those with whom they deal, are acting in a fiduci- 
ary capacity, and moreover, that they are acting on behalf of those who are 
by the law deemed incapable of acting for themselves. Tutors have, by the 
law, the administration of the estates of their pupils, but the powers of ad- 
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MmrexaeRorR. ministration do not embrace an authority to contract debts. This 


Exam. 


to inference, the prohibition is absolute. 

“The tutor cannot borrow for the minor, without an authority ff 
Judge, granted on the advice of a meeting of the family.” The object 
law is manifest ; it was intended to prohibit the tutor from doing pre 
what it is contended in this case that he had a right to do, to wit, to emt 
the estate of the minors with debts, thus practically alienating it. Any; 
who deals with a tutor therefore, at least any one who lends or advances mg 
to a tutor for account of his ward, or pay, drafts exceeding the funds 
in hand to their credit, unless said tutor acts within the limits of a 
legal sanction, does so at his peril. ‘the minors being under an absoluteds 4 
ability to contract, it is incumbent upon the party who seeks to recover 
them to show that the indebtedness was contracted in accordance with the 
specified legal proceedings, or that the consideration of the indebtedness 
ured to their advantage, to the extent claimed. To recognize the doctrine eon. 
tended for by the plaintiff’s counsel, would place the estate of every ming 
entirely at the disposal of a corrupt or even an improvident tutor. The lay 
has wisely provided against any such result. 

It is unnecessary to inquire whether the plaintiff was or was not wrong in 
placing the proceeds of the shipment made by Morris to the account of the 
minors as contracted by Glenn. If the plaintiff has a good and valid claim 
against the minors, sufficient to absorb the proceeds of that shipment, he is en. 
titled to a judgment in his favor. 

The only question then is one of fact. To what extent has the plaintiff ad. 
vanced money, or furnished supplies, which are shown to have inured to the 
advantage of the minors ; and after crediting him with such sum, what balance 
exists in his favor or aginst him ? 

The plaintiff is chargeable with the nett proceeds of sales of cotton amounting 
in all to $16,114 41, including the proceeds of the shipment made by Morris, 

The evidence shows that the drafts given to Emerson, to Buchanan, Carroll 
& Co. and to Mrs. Thomas, amounting in all to $4824 25, were justly chargeable 
to the estate, having been given in liquidation of actual liabilities due by the 
succession ; nor is there any dispute about the supplies furnished by the plain 
tiff after Morris had charge of the place, these amounted in all to $789 2% 
making, with the undisputed drafts, an aggregate credit of $5063 47. There 
mainder of the items in plaintiff’s account are disputed. The plaintiff’s claim, 
if allowed, would not only absorb the entire proceeds, amounting as above stated 
to $16,114 91, but would leave the defendants indebted to the plaintiff in the 
sum of $3520 47 ; an indebtedness growing out of transactions covering a space 
of less than two years. The very nature and extent of the transactions were 
sufficient to put a prudent person upon inquiry, especially when it is considered 
that they were all based, as is alleged by counsel, upon the supposed ultimate 
liability of minors. 

It is manifest, that under the pleadings and evidence, the minors ean be held 
responsible only for such advanees as were spent in liquidating debts actually 
due by them, and such supplies as are shown to have enured to their advantage, 
A reference to the evidence shows that the tutor Glenn mixed up the mouied 
transactions on behalf of the minors with his own, and semetimes with those df 
his neighbors, in such a manner as to make it impossible to distinguish betweea 
them with any certainty. The evidence is altogether too vague and ul 
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é ‘psintain 8 judgment for any speciffe amounts, except those above referred Muemumzncen. 


y ' Euam, 
Ts, District Judge has allowed to the plaintiff a credit upon the disputed 
items for supplies and advances, amounting to $4255 ; of what items this aggre. 
js made up we are not informed, but it exceeds any amount which we con- 
sider to be established by the evidence, and is perhaps based upon what may be 
considered an approximative and equitable estimate of the amount of supplies 
needed on a plantation such as that of the minors during the period of 

tine in which Glenn was tutor. 

The defendants have acquiesced in the judgment of the Distriet Court, and 
nothing in the evidence would justify usin making any change in favor of the 


“i 


’ _ affirmed. 
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Hon. E. T. Merrick, Chief Justice. 
Hon. A. M. Bucuanan, 


Hon. H. M. Sporrorp, }+ Associate Justices. 
Hon. J. N. Lea, 





Succession oF M. Aaron. 


Creditors of the succession of a deceased husband cannot question the constitutionality of the Act 
of 1852, to provide a homestead for widows, on the ground that it violates a marriage contract 
made prior to the passage of the Act. 

Where the claim of the widow under the Homestead Act is set up by way of opposition to a tableau 
of distribution, the administrator may offer evidence to show that she has appropriated property, 
to her own use, belonging to the succession of her husband, or may urge any other defence tend- 
ing to reduce her claim. 


PPEAL from the District Court of the parish of Rapides, Ogden, J. 

Hyman & Cazabat, for administrators and appellants. Barlow, for oppo- 
nents and appellees. 

Merrick, C.J. The administrator has appealed from a judgment recogniz- 
ing the claim of Mrs. Aaron on behalf of herself and the minor children of 
the deceased, to one thousand dollars, under the Act approved 17th March, 
1852, entitled “ An Act to provide a homestead for the widows and children of 
deceased persons.” Acts of 1852, p.171. The first ground upon which he 
hopes to obtain a reversal of the judgment of the court is the alleged uncon- 
stitutionality of the Act of the Legislature in question. The question of the 
constitutionality of this Act was discussed in the case of the Succession of 
Laneetti, 9 An. 8329. It was there held constitutional, in this respect, that it 
did not violate Article 115 of the Constitution. We see no reason to overrule 
j that decision. But it is further urged, that inasmuch as the parties were mar- 
ried in 1848, the Act violates the obligation of the marriage contract, and is 
therefore.unconstitutional. Without adverting to decisions on analogous sta- 
tutes, it is sufficient to say that the Legislature has power to change or regu- 
late the order of descents. If in so doing it has violated any contract, it has 
not been with the administrator or creditors of the deceased. The only per- 
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is te 


sons who could complain of such violation of a contract, if it existed . 
be the husband and wife or their heirs. In this instance the wife and the 
of the deceased, so far from making complaint that the contract of m 
has been violated by the statute of 1853, are claiming under its pro 

















The second ground urged for a reversal of the judgment is that the Jug Td 
the lower court erred in refusing to admit the evidence of offered by the dn ~The 
istrator to show that the widow had interfered with the community rs ‘ang ' 
cealing and disposing of a gold watch, horses, cows and calves, seve y “4 
lars in money from S. Bernestien, aclaim against Gentry, about $1500 ings fice of 
and the books, accounts and papers belonging to the community. The teat. g' 
mony was refused by the court, on the ground that there was no allegation of 9. 





such intermeddling and malfeasance, and to admit the evidence would bety 
take the party by surprise. The demand of Mrs. Aaron is set up by way of The 
opposition to the tableau of distribution. This opposition was itself in the 


ture of an answer and required no replication. The administrator could, | os ri 
fore, urge any defence he had to make, whether by general denial, confegsig, uy 


and avoidance or peremptory exception. If the opponent is taken by Surprise is oa 


by the proof, the remedy is by a continuance or a new trial upon the 

showing for that purpose. The ground stated was insufficient to exclude hd 

testimony. ‘ of t 
On the trial of a question of this kind, it is competent on the part of tho of A 


who oppose the claim of the widow and children, to show the amount of 
perty they hold in their own right, and also the amount of property they haye “a 
received and used belonging to the succession since it was opened. The 








can only recover the balance of $1000 after these sums are deducted. t “ 
the fraudulent concealment and use of property belonging to the succession It 
by the widow may or may not occasion a forfeiture of some of her righta,ig offic 
not now necessary to determine. If such proof should hereafter be adduced, prot 
it can then be considered. a te 
It is, therefore, ordered, adjudged and decreed by the court, that the jd, it st 
ment of the lower court be avoided and reversed, and that this cause be m , 
manded to the lower court, with instructions to receive the testimony of th mh 
witnesses, James CO. Wise and Samuel Bernestien, and others, to prove the 
in the bill of exception herein mentioned, and in other respects to proceed ap i 
cording to law; and it is further ordered, that the appellee pay the costed win 
the appeal. pre 
7 
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W. H. Basserr v. L. Barsin, Sheriff. r por 
An Act of the Legislature, directing the Sheriff of a parish to assess and levy a tax.within a Behe bo 
District of the parish, to pay a judgment against the School Directors of such district, isnott!- 7 
constitutional. . 
A peremptory mandamus will issue in such case, to compel the Sheriff te make the levy. ad by 
err from the District Court of the parish of Avoyelles, Ogden, J. » th 
S. L. Taylor, for plaintiff and appellee. Hitchbern, for defendant an 
appellant. se 
Bucnanan, J. This is an application for a mandamus to compel the Shei . 








of the parish of Avoyelles, to assess and levy a special tax withinaé 
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eet of Se parish, in obedience to the requirements of an Act of the 

Le s, approved March 15th, 1855, entitled an Act for the relief of Wil- 
os z Bawtt Session Acts, No. 229, page 274. 

» The defendant resisted the application; and after hearing, the District Court 
ordered a peremptory mandamus to issue, as prayed for; from which judg- 
ment the defendant has appealed. 
| he reasons shown by appellant against this application for a mandamua, 
may be comprised under three heads : 

1. That the Statute of 1855, was specially directed to the predecessor in of- 
fice of respondent. 
% That said Act of the Legislature is unconstitutional. 
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ee 


D of 8. That the statute does not designate with sufficient accuracy, the limits of 
6% the district within which the tax is ordered to be levied. 
yo The statute in question being composed of only one section, we will preface 


our remarks upon the sevcral points presented in this case, by transcribing it, 
‘at fall. 

“Be it enacted, &c. That it shall be the duty of the Sheriff of Avoyelles, 
to assess and levy a tax in addition to the State tax, equally on all taxable 
property within the Second School District of said parish of Avoyelles, suf- 
ficient to pay the judgment in the case of W. H. Bassett v. School Directors 
of the Second District, in the Thirteenth Judicial District Court of the parish 
of Avoyelles, together with the costs of collection, and to collect the same and 
pay to the plaintiff or to his assigns, the amount of said judgment and costs; 
and the fees of collection to be the same as the fees for collecting the State 
tax, and thereafter, if any balance remains, to pay the same over to the School 
Directors of said Second School District.” 

It is very clear that this statute is not directed to any one incumbent of the 
office of Sheriff of the parish of Avoyelles, more than to another. It was 
probably in the contemplation of the Legislature, that the duty would be per- 
formed by the Sheriff in office at the time of the promulgation of the law; but 
it surely was never intended that that functionary could nullify the law by 
neglecting or refusing to execute it. When he vacated the office without per- 
forming the duty thus imposed, his successor, the present incumbent, was 
equally bound to perform it, by the terms of the Act. The only plea that 
could have been listened to, on his part, having reference to his predecessor, 
would have been, that his predecessor had executed the law. But that is not 
pretended. 

The respondent asserts the Act of the Legislature to be unconstitutional, for 
two reasons: first, because it is retroactive in its operation ; second, because 
, the provision in the Constitution that the Legislature shall provide for the sup- 
, port of public schools by general taxation, excludes the power to impose a 
special tax upon a particular district or parochial subdivision for a purpose 
connected with public education. 

The right of this executive officer to raise these constitutional questions, is 
by no means clear. Such a discussion would be much more appropriate in 
the mouth of one of those from whom the tax might be exacted. 

We are informed by the record, that this law was promulgated before the 
respondent became Sheriff. The duty of assessing afd levying this special 
tax, appertained, therefore, to the office when he was elected. He has accept- 
ed the oflice with all the functions belonging to it by law ; and he has no busi- 
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ness to question the validity of those legislative enactments which i. 
his official rule of action. As well might he, if called upon to fulfil; 
sternest of his duties, the execution of a capital sentence, question the 
stitutionality of capital punishment, or the constitutionality of the p 
law under which the convict had been prosecuted. Inasmuch, ho 
these questions of constitutionality of section 229 of the Acts of 1856, 
possibly be made the means of protracting still further, in the hands of = 
parties, a litigation which has already lasted too long, we will declare 
tled opinion to be, that the Act of the Legislature in question, violates nega 
vision of the Constitution. a 
The respondent also objects, that the statute does not inform him weal 
ficient precision, what is the parochial subdivision within the limits of 
the special tax is to be levied. This is a matter, which according to the gy. 
dence before us, can offer no difficulty. There are two, perhaps three, Second 
School Districts in the parish of Avoyelles, but .which of them is in 
cannot but be known to the parochial authorities. The claim of the relate 
against the School Directors, for which he has obtained judgment nearly giz 
years ago, and to enforce which, after exhausting all other means, the sovereign 
power of the State has been called into action, originates in the building of g 
school house by relator. The site of that building must of course be 9 mat 
ter of notoriety, and must identify the district upon which the special taz& 
imposed. 
Judgment affirmed, with costs. 
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Succession or A. Batzaretti—Opposition of Aptie Micnamp, 


The claim of a widow, under the Act of 17th March, 1852, providing a homestead for widows, &., 
not entitled to preference over those who were creditors of the community prior to the passage of 
the Act. 


PPEAL from the District Court of the parish of Natchitoches, Chaplin J, 
Hamilton & Chaplin, for opponent and appellee. J. B. Smith and H. Sof 
ford, for administrator and appellant. 

Sporrorp, J. Antonio Balzaretti died in November, 1853, leaving an insolvent 
estate and a widow and children in necessitous circumstances. ' 

One Louis Dupleix administered upon the succession. 

The opponent, widow of the deceased, on behalf of herself and her mint 
children, obtained a judgment against the administrator recognizing her right 
claim $1000 out of the succession, under the Act of March 17th, 1852, entitled 
“ An Act to provide a homestead for the widows and children of deceased per 
sons,” (Sess. Acts, p. 171,) other creditors of the succession were parties to that 
suit. # 

Subsequently, the administrator filed an account and tableau, upon which it 
appears that the claim of the widow was postponed to those of divers creditors 
whose claims were sufficient to absorb the estate, upon the ground that their 
debts were contracted before the passage of the Act of March 17th, 1852. % 

The widow opposed the homologation of the tableau, and claimed a 
over all the creditors except those who had incurred expenses for the sale 
property ; this opposition was sustained by the District Judge, and the 
generally have appealed. 














2% 
oe és 


PS 





It 


22 


( 


= 


hom 


% 














p | ALEXANDRIA, AUGUST, 1856. 675 


3 The court erred in disturbing the classification upon the administrator’s tab- —— ~. 

eau, to the prejudice of the appealing creditors. 

4 “Ma the succession of Taylor, 10 An. 509, we held that the Statute of March 
}fth, 1852, should not be so construed as to have a retroactive effect and to oust 
the claims of bond fide creditors before the passage of the Act. The language of 
the Statute does not require such aconstruction ; and, unless the obvious mean- 

ie of this language imperatively demands it, we should not presume that our 
lawgiver intended to subvert, at once, the rules of logic and of justice. 

This interpretation of the statute, to which we still adhere, renders it un 
necessary to inquire whether it was competent for the Legislature, under the 
Constitution, to enact a law which would override and defeat the claims of an- 
terior creditors upon the property of their debtor, by introducing a retrospective 
privilege. 

The appealing creditors are not concluded by the judgment obtained by the 
widow Adéle Michamp against the administrator; they were not parties to the 
proceedings. That judgment did not settle the rank of the creditors inter se. 
That is done upon a tableau of distribution. Succession of Day, 2 An. 896. 

There is evidence in the record that the requisite notices were published. 

It is, therefore, ordered that the judgment of the District Court be reversed, 
and it is ordered, adjudged and decreed that the opposition of Adéle Michamp, 
widow and tutrix, to the account and tableau of distribution filed by Zouis 
Dupleix, administrator, be overruled, and that the said account and tableau be 
homologated and confirmed, the cost of the opposition and of this appeal to be 


paid by opponent and appellee. 
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W. Hawitron v. Lewis Patties et al. 


ot Where a party whose interest is affected by the judgment is not made one of the obligees in the ap- 
peal bond, the appeal will be dismissed on motion. 


PPEAL from the District Court of the parish of De Soto, Zand, J. 
yf. Mitchell, for plaintiff and appellant. Elam, for defendants. 
Srorroxp, J. The motion to dismiss the appeal must prevail. 

The object of the suit is not only to set aside the Sheriff’s adjudication to 
' Phillips of property seized in the hands of Clancy as a third possessor, but to 
have the property decreed to belong to Clancy, the plaintiff’s vendee, and sold 
to pay the plaintiff a part of the price alleged to be still due him by Clancy, 
and for which he prays judgment against the latter. 

Olancy was cited, and answered in the court below through a curator ad hoe, 
appointed to represent him in his absence. 

There was a judgment against the plaintiff on all his demands, and he has 
appealed. 

The appeal bond is given in favor of all the other parties defendant, except 
Olaney, who is not named therein. 

He should have been made a party to the appeal, and a bond given in his 
favor. Armstrong v. His Creditors, 8 An. 368; Hewson v. Creswell, 10 An. 
282; Lobelle v. Lobelle, 5 An. 174. . 

‘tis, therefore, ordered, that the appeal be dismissed, at the appellant’s cost. 









et a i a ae nF 





SUPREME COURT OF LOUISIANA. 





Heirs or Ape.ate Borpeton v. Heirs or Grorce Baroy, | 


The terms “ caused it to be written,” in Art. 1574 0. C. mean that the testator must have 
dictated the provisions of a will reduced to writing by another. es 

A nuncupative will, written by one who does not understand the language in which the will ae 
tated, but who receives his instructions from the testator, through an interpreter, is invalig) 

A nuncupative will, under private signature, which has been read to the testater ing meaty | 
which he could not comprehend without the aid of an interpreter, is invalid. 

It is necessary to the validity of such a will that the witnesses should understand the tangeage in 
which it is written and read. ’ 


PPEAL from the District Court of the parish of Avoyelles, Ogden, ve mA 
Barlow & Waddill, for plaintiffs and appellees. Taylor & Lewis, for de 
fendants and appellants. 

Sporrorp, J. The appellees, as collateral heirs of Adelaide Bordelon, sx 
to recover from the heirs of her deceased husband, George Baron, her sucegy. 
sion, consisting of the sum of twenty-eight hundred dollars, inherited by her 
and received by her said husband, and one-half of the estate in community 
between them, amounting to the further sum of thirty-one thousand two hup- 
dred and seventy eight dollars. 

The appellants’ title to the property in litigation rests upon the last will and 
testament, of the nuncupative form, under private signature, made by the de 
ceased, Adelaide Bordelon, on the 9th of May, 1835, and which was adniitted 
to probate on the 17th of February, 1853. The testatrix died in the monthof 
January previous, and her husband, George Baron, in the April following. The 
testatrix survived her mother and only forced heir living at the date of the will, 
and at the time of her death had no issue born of the marriage. 

The present action has a threefold object: first, to have the nullity of Me 
dame Baron’s testament declared for alleged vices in the confection thereof; 
secondly, to enforce an alleged compromise between the parties, whereby they | 
are said to have agreed to set aside the will and partake the property in certain 
proportions; and thirdly, in case the former demands should fail, to procures 
judicial construction of the will, which will defeat the pretensions of the de 
fendants under the bequest to George Baron, and leave the property to deseend 
to the plaintiffs as heirs at law. 

The opinion of the District Judge was favorable to the views of the plain 
on the first and third of the foregoing points; and the defendants a 
pealed from a judgment overruling their claims under the will. 

The. testament in question is of the following tenor : 

‘‘Parish of Avoyelles, State of Louisiana. In the name of God, amen. | 
Adelaide Bordelon, of the parish of Avoyelles and State of Louisiana, : 
ering the uncertainty of this life, and being of sound and perfect mind and 
memory, blessed be the Almighty God for the same, and in consideration dl 
the love and affection which I entertain for George Baron, my true and lawhl 
husband, and in consequence of my having no children or legitimate deseen 
dants, do make and publish this my last nuncupative will and testament, by 
private act, in the manner and form following, to wit: y 

“TI do give and bequeath unto my true, devoted and beloved husband, 
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stm death, including movables, immovables, slaves, rights and credits. But  Boxpmon 
jm ease there should be, at my death, any heirs whom the law may deem =—Banon. 
forced heirs, then and in that case IT do bequeath all that part of my property 
which by Iaw I may be allowed to dispose of, whether movables, immovables, 
slaves, rights and credits, unto my beloved husband, George Baron, to have 
‘and to hold the same unto the said George Baron, my beloved husband, by the 
title of donation mortis causa. This donation is made upon the condition that 
. if the said George Baron, my husband as aforesaid, should die without leaving 
— _ ghildren of the present marriage living at the time of her decease, that then 
‘S and in that case, the aforesaid property shall revert to and become the pro- 
3 perty of myself, as if this donation had never been made. Finally, I do by 
these presents appoint my beloved husband, George Baron, my sole executor 
of this my last will and testament, and he is hereby authorized and empowered 
to take possession and make an inventory of my estate,without the interven- 
tion of any court of judicature in this State or any State of the Union. 

“Jn testimony whereof, I have hereunto set my hand this day, by making 

my ordinary mark, not being able to write my name. Her 
“Signed Adelaide % Bordelon. 

“May 9th, 1855. mark. 

“The above named Adelaide Bordelon presented this paper, and declared 
the same to be her last will and testament, in the presence of James Rey, Jr., 
John P. Sanders, Albert G. Morrow, Leandre Guillot and Ralph Cushman, all 
residing in the parish of Avoyelles, who were called upon by the said Adelaide 
Bordélon to witness the same. The above will was written from her dictation 
by Ralph Cushman, one of the witnesses, and that she signed the same in our 
presence, after having been read to the testatrix by Ralph Cushman, one of 
the witnesses, to the other witnesses, in an audible and distinct voice, before 
signing. 

“Signed, Rey, Jr., John P. Sanders, Albert G. Morrow, Leandre Guillot, 
Ralph Cushman. 

“May 9th, 1835. Ne varietur: J. H. Barbin, Clerk.” 

Upon the first point, relative to the execution of the will, the proof is that 
the vernacular tongue of the testatrix was French, and that she could neither 
speak nor comprehend, in any degree, the English language; that the original, 
from which the will actually signed was copied, was written by Ralph Cushman, 
who, at the time, could not speak the French language, and could understand 
but a few words of it when spoken, so that, without the aid of an interpreter, 
he was incapable of transacting ordinary business with persons who spoke only 
French ; that from the projet in his handwriting, his wife copied the foregoing 
instrament down to the proces verbal of the signing, which he wrote himself 
in presence of the witnesses ; that he read the will in English to the testatrix, 
in presence of the witnesses; that one of the other witnesses attempted to 
make a literal translation of it to the testatrix at the same time, but, from 

" ignorance of one of the languages, or of legal terms, succeeded so badly that 
another witness occasionally interfered to help him; but there is no proof of 
the mode by which Cushman was enabled to write a will for a testatrix with 
whom it was impossible for him to communicate by any language common to 
them both ; or of the time when and place where the driginal draft was made. 
A bill of exceptions was taken to the ruling of the District Judge in admit- 
ting testimony to show Ralph Cushman’s ignorance of the French language. 
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— The objection was that such a fact was not put at issue by the pleadi 0g 3 
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surprise at the testimony was averred, and no continuance appears to 
been asked, for the purpose of procuring rebutting evidence. a 
We do not perceive that the court erred. An amended petition, filed gg 
time previously, had set forth, as a specific ground for annulling the will, ths 
from entire ignorance of the English language, the testatrix was 
disqualified from dictating her will in the language in which it was written, 
further, that the said will was not written by the witness Cushman, as al 


Now the proces verbal alleged, that “the will was written from her dictationhe _ 


at 


Ralph Cushman,” and the evidence was competent, as tending to establish the 
averments of the amended petition. 

Upon these facts, we are to pronounce whether the will can stand under b. 
law asa valid will in the nuncupative form under private signature, for it ig 
not pretended, that it meets the requirements of any other form. 

The Louisiana Code declares, that such a testament ‘‘ must be written by s 
testator himself, or by any other person from his dictation; or even by ong 
the witnesses, in presence of five witnesses residing in the place where the 
is received, or of seven witnesses residing out of that place; or it will suflie 
if, in the presence of the same number of witnesses, the testator presents th 
paper on which he has written his testament, or caused it to be written, out ¢ 
their presence, declaring to them that that paper contains his last will.” 0.0, 
1574. p 

‘*In either case the testament must be read by the testator to the witnesses 
or by one of the witnesses to the rest, in presence of the testator; it must be 
signed by the testator, if he knows how or is able to sign, and by the witnesses, 
or at least by two of them, in case the others know not how to sign; and thane 
of the witnesses who do not know how to sign must affix their mark. : 

“This testament is subject to no other formality than those prescribed by 
this and the preceding Article.” ©. C. 1575. 

What does the Article 1574 mean by the expression “ caused to be written?” 
Does it mean merely that the testator may order some person to write a will for 
him, without intimating what its contents are to be, and then, without under- 
standing what its provisions are, or even the language in which those provisior 
are couched, may make it his own by declaring it to be his last wil in the pre- 
sence of the competent number of witnesses ? a 

We think not. The very term will implies an independent volition. To Ce 
a willat all, the testator is required to have a disposing mind, capable of ig 
ating, and which does originate, the plan whereby the descent of his re 
is to be regulated after his death. The term nuneupative also, as applied! 
this form of wills, is not without a meaning; it shows that the lawgiver 
templated a declaration by the testator of the intentions which he announces 
from his own mouth, although they may be clothed in a written form by the 
hand of another. But in all cases the office of the other person who writes 
will is that of an amanuensis. If his is the controlling mind, if he origi t 
and prepares the dispositions which are but imperfectly understood by the te 
tator, the will is not the will of the latter but of the former. So also, if 
writes from the dictation of another person than the testator. See Hein ff 
De Bardelabon v. Averett, 11 An. 4. 

But we are not left to inference upon this subject. So provident is the w 
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ng its descent by a sort of posthumous dominion—so jealous is it of any 
snce or suggestion on the part of other persons, that it has disclosed, in 
; terms, how the thoughts of the testator shall be conveyed into the in- 
* deument which must faithfully embody them in order to constitute his wild. 

". #Pestaments, whether nuncupative or mystic, must be drawn up in writing, 
tither by the testator himself or by some other person under his dictation, (soit 
par le testateur lui méme, soit sous sa dictée par toute autre personne.” C. O. 
ool injunction applies equally to both classes of nuncupative testaments. 
When, therefore, the subsequent Article 1574 speaks of a will which the testa- 
tor has “caused to be written,” it means that he must have caused it to be 
written in the only mode pointed out by the law itself, 7. ¢. by some other per- 
son under his dictation. The draftsman who frames the will must take his in- 
structions from the mouth of the testator. To do so he must comprehend the 
testator’s language. See Gonzales v. Gonzales, 13 L. 105. 

The wisdom of this provision of the law is apparent. Nothing is more evan- 
escent than spoken words, nothing more liable to be changed and warped than 
guch words passing successively from mouth to mouth. By writing under the 
dictation of the original speaker, an amanuensis may stamp his thoughts correctly 
upon paper, but by writing under the dictation of another person, who pro- 
fesses to report, from his own memory, the original speaker’s words, there is a 
double chance for error; and the chances of error increase in geometrical pro- 
gression with the number of intervening oral reporters. It is partly upon this 
principle that hearsay testimony is excluded by courts of justice. 

But, without going further into the reason of the rale, it suffices that the rule 
is in the Code, and we cannot swerve from the duty of applying it to the cases 
thatcome before us for adjudication. It was manifestly impossible for Ralph 
Cushman to have written the will in question under the dictation of the testatrix 
in the sense of the law, although he doubtless thought that he had substantially 
complied with the directions of the Code ; and, therefore, no imputation is cast 
upon his good-faith. At the time of the trial in the court below, he was no 
longer alive to explain the process by which he supposed he had attained to a 
knowledge of the wishes of the testatrix. But, one person at least must have 
stood between him and her, upon whose honesty, accuracy of recollection, ‘and 
skill in translating French into English, the character of the will must depend. 
Perhaps more than one person intervened between the maker and the writer of 
the will. We know not who they were, for this subject is wrapt in obscurity. 
However reputable the character and fair the conduct of the parties who do ap- 
pear in connection with this testament, we are compelled to pronounce its 
nullity. 

If we once depart from the salutary rule that every will, unless written by the 
testator himself must be written under his dictation, we shall render it possible 
for any sort of a will to be palmed upon a person in extremis. 

Without conceding that this radical defect in drafting the testatment of 
Madame Baron could be cured by a subsequent compliance with the requisites 
of Article 1575 of the Code, we may remark that the fact of such compliance 
is exceedingly doubtful. That Article declares that the will must be read by the 
testator or to the testator in the presence of the witnesses. This is not an empty 
form. It is intended to guard against imposition, and to verify the instrument 
as the real and unchanged will which the testator has writted or dictated: A 
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deaf persen cannot be a witness, because he eannot hear this reading 
to verify it. The reading is of no avail if the testator cannot com 
language. The reading of this will in English conveyed no info 
Madame Baron, and did not enable it to say that it was her will. The a 
oral translation of it into French by one of the witnesses in her presenee, 
enable the witness Cushman to say that she approved what he had 
he could not know that the same ideas were conveyed by the French int 
tion, as were embodied in the English original. The remarks of the 
in Herbert's Heirs v. Herbert's Legatees,11 L. 365, seem to indicate ! 
defect alse would vitiate the execution of the will. 
It is doubtful, in the present instance, whether the testatrix ever und 
the will she signed. ; 
Having found the first branch of the case in favor of the plaintiffs, we 
spared the necessity of endeavoring to interpret an instrament which ig. 
biguous, if not incomprekensible upon its face. wit 
Judgment affirmed. 


Bucuanay, J. The parties have agreed that the decree of the eourt rer 
at this term and affirming the judgment of the District Court of Ave 4 
should be amended so as to conform to the evidence in the record in relation { 
the amount of the paraphernal rights of Mrs. Baron. 4 
The petition iu the cause states the amount of those rights to be two the 
eight hundred dellars, and judgment was rendered by the Distriet Court for ” 
amount. at 
The case was argued before us on appeal entirely in reference to the 7 
question of the validity of Mrs. Baron's will, wthout any intimation aa 
amount of the paraphernal right stated in the petition, and recognized inthe 
judgment, was not in accordance with the evidence. se 
The judgment was affirmed generally. Since this affirmation it is suggesteh 
in a petition for re-hearing, by counsel of appellants, that the notarial receiptaf 
Mrs. Baron to the administrator of her mother’s estate, given in evidence onthe” 
trial of the cause, shows that the amount received by Mrs. Baron from the si 
cession of her mether was $2336 87, instead of $2800. id 
The connsel of appellees admits the correctness of this suggestion, (whichis 
also apparent from the record,) and has consented that the judgment be ~~ 
accordingly, without the formality of a re-hearing. bs 
It is, therefore, adjudged and decreed that our judgment heretofore re 
in this case be set aside ; that the judgment of the District Court be amen 
that the plaintiffs recover of the succession of George Baron the sum of t 
three hundred and thirty-six dollars and eighty-seven cents, instead of tw 
eight hundred dollars, with five per cent. per annum interest from January Sih 
1858, until paid; that in other respects the judgment of the District Court! a2 
affirmed ; that the costs of the District Court be paid by defendants, and thost 
of appeal by plaintifis and appellees. 
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J. Catvrr, Tutor, &c.,v. Mutnottan & Carnat. 





















An action will not lie against third parties in possession of lands derived by regular conveyance 
from plaiatiff ‘s ancestor, without first impeaching, by direct action, the conveyance made by such 


ancestor. 
& PPEAL from the District Court of the parish of Rapides, Chaplin, J. 
A. N. Ogden, jr.,for plaintiffs and appeilees. Elgee, for defendants and 


‘ 
“d Mernick, C.J. James Brewster died in July, 1821, leaving the tract of land 
» | incontroversy in this case, as a part of his separate estate, and seven children 
1 hieheirs at law. Two of these children, Hazard and Elizabeth Brewster, died. 
= without issue in the year 1822, and Nancy Long, another, the wife of William 
RY Long, died in the year 1823 or 1824, also without issue. 

On the 24th day of January, 1824, (whether before or after the death of Nancy 
Long, does not appear,) by act under private signatu re duly recorded, Martha 
Calvit, one of the children of James Brewster, and the mother of the plaintiff, 
assisted by her husband, Isaac Calvit, acknowledged to have received her por- 
tion of James Brewster's estate—“ being all claim on either real or personal pro- 
perty in the following articles, viz: one negro girl named Judy, stock of cattle, . 
fifty head more or less in numbers as may be found, one mare named Durkis 
and her colt ;” and, in consideration thereof, they granted a discharge in full to 
Smith W. Brewster, the executor of the said estate. 

On the 17th day of October of the same year, 1824, James Brewster, Madison 
Brewster and Martha Calvit assisted by her husband, by act under private sig- 
nature recorded in the parish Judge’s office, “relinquished, assigned and set 
over” to William Long the husband of Nancy Long, deceased, all their right, 
claim and pretensions to the property of his, then late wife, Nancy Long, de- 
ceased. No consideration is expressed as having passed from said William 
Long appears to have considered himself as invested with his de- : 
ceased wife’s interest in the succession of her father, and on the fifth day of 
September, 1826, Smith W. Brewster, James Brewster and William Long, 
claiming to hold three-fourths of the inheritance of James Brewster, deceased, 
by inheritance and purchase, sold, by notarial act, duly recorded, to Carter Bea- 
mau three-fourths of the tract of land in controversy. The defendants claim 
under this deed and a subsequent conveyance of the remaining one-fourth, the 
interest of Madison Brewster ; said Smith W., James, Madison and Martha, who 
had executed said acts under private signature, being the only surviving children 
of said James Brewster, deceased. 

Martha Calvit was a minor, emancipated by marriage, when she signed the 
acts under private signature. She was of the age of majority on the 8d day of 
May, 1827, and was consequently a major for nearly nine years before her death 
Whether she was in possession of or had sold or disposed of the property which 
she acquired under the act of 24th January, 1824, during that period, the record 
does not inform us. : 

The Judge of the lower court was of the opinion that the last mentioned act 
was binding upon the plaintiffs notwithstanding the minority of their mother, 
86 
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and as to the estates of Hazard, Elizabeth and Nancy, that prescription ‘ 
against them as vacant successions. The defendants did not introduee 
to show that as to these estates no inventory or other mortuary y 
were had, but left the court to infer that they were vacant for want of 
the subject. See McCollogh v. Minor, 2 An., 466. 

Without expressing any opinion onthe merits of the plea, which ease 
entirely open, we think that so long as the act of 24th of January, 189 
mains unrescinded or not annulled, the plaintiffs are precluded from instit 
an action against third parties who hold under it. The plaintiffs should } 
brought their direct action against the parties to that instrument as well ag 
who hold under to annul it, and then if it appeared that they were in a ¢ 
to return the slave Judy and her increase, and the other property their 
acquired under said instrument, and it should not be adversely shown that 
her majority the said Martha Calvit, either expressly or tacitly, ratified said 
ceeding, the plaintiff may be entitled to relief unless barred by prescription, J 
L. R. 269; 9 L. R. 305; 1 An. 38; 11 M. 448, and 2 An. 466. 

We bans already observed that, it does not appear that Nancy Long was dad 


at the period of said act. We think that the judgment of the eourt oat 
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to operate as an absolute bar to further proceedings on the part of the 
It is, therefore, ordered, adjudged and decreed by the court, that the j 

of the lower court be avoided and reversed, and now proceeding to . 
such judgment as ought to have been rendered by the lower court, it is 
adjudged and deereed by the court that there be judgment against the plai 
demand and in favor of the defendant, as in case of a non-suit ; ard it is 
ordered, that the defendants and appellees pay the costs of the appeal, hr 
plaintiff pay the costs of the lower court. 
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J. M. Soupettas v. Tae Consonmarep Association, &c, ~ 


The offspring of slave mothers, born whilst the mothers are affected by a mortgage or piven 
born subject to the same mortgage or privilege. 


PPEAL from the District Court of the parish of Rapides, Cushman, J. ~ 
W. B. Hyman, for plaintiff. Zlgee and Hyams, for defendants. 
Sporrorp, J. (Lea, J., recused.) The offspring of slave mothers, 
whilst the mothers are affected by a privilege or mortgage, are born subjé 
the same privilege or mortgage. Bonner v. Mobile, 3 An. 609. a 
As to the other point in this case, we are not called upon to decide whether 
parol testimony is admissible to show a mistake in the age of a slave, as stated 





in a notarial act of mortgage, for no objection was made to the introduction of 
the parol evidence in thiscase. From the testimony adduced, we are sail | 
that the slave Nancy, for whose proceeds the plaintiff and the intervenors 
contending, was included in the mortgage to the defendants. 

The judgment is, therefore, affirmed, with costs. 
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ee G. Ficuras v. Apwinistrator or C. F. Benorst. 






gn exception of want of amicable demand will not lie when defendant, prior to being sued, has re- 
; esa yeast of a smaller sum than that claimed in the petition. C. P. 984. 
The statement by an administrator that “he ceuld not pay a certain claim until he had rendered his 
febleau,” is not a sufficient acknowledgment of debt to bind the estate. * 
Although the witnesses are neither nurses nor physicians, they are competent to prove the value of 
the services reilered by a nurse. 
































PPEAL from the District Court of the parish of Natchitoches, Chaplin, J. 
A. H. Pierson, for defendant and appellant. 

Mernicx, C.J. This suit is brought to recover of the succession of 0. F. 
Penoist $1029, for services rendered by the plaintiff and his wife as nurses 
daring the prevalence of the yellow fever in 1853 to the deceased, his family 
and negroes, and for a small bill of medicines furnished. The personal services 
were alleged to be worth $1000. 

The record furnishes no proof that any medicines were furnished, as alleged. 
The Judge of the lower court allowed $525 for the services as nurses, and the 
defendant appealed. 

The defendant having filed, a limine litis, the exception of the want of an 
amicable demand under Article No. 984 of the Code of Practice, urges his ex- 
ception before this court. It is in proof, that before the institution of the suit, } 
the plaintiff presented to the administrator of Benoist’s succession his claim for 
the samfe services and medicines, but estimated at $500 for the attention in 
nursing and $29 for the medicine, instead of $1029 for which the suit was 
brought. The claim presented to the administrator was the same, although 
there was a difference of the value of the services on the two occasions. 0. 
P, 984. The Judge of the lower court correctly remarks that “it would be 
doing a vain thing to present a larger account when the smaller was refused.” 
Asa party does not lose his claim by demanding more than is his due, the 
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:F amicable demand must be deemed sufficient. 
The statement by the administrator in reference to the account of $29, that 
aid “he could not pay it until he had rendered his tableau,” js not a sufficient ac- 


knowledgment by an administrator that the medicines were furnished, or the 
estate indebted in that sum. 

In regard to the services rendered, the proof shows that the greatest con- 
sternation prevailed in the neighborhood at the time, and that nurses could not 
be obtained at any price. The plaintiff is shown to have been in attendance 
on the family and negroes thirty-five days) The testimony in regard to his 
wife is mere indefinite. The Judge a guo considered the services worth fifteen 
dollars per day. When the plaintiff first presented his account to the admin- 
istrator, he claimed but five hundred dollars. He could not be permitted 
to recover more, and we think ten dollars per day, or three hundred and fifty 
dollars, an ample allowance even in reference to the circumstances under which 
the services were rendered. 

+ We do not think it important to consider the bill of exceptions as to the tes- 
timony of Lattier. The admission of his testimony does not «in our opinion 
affect the case materially 

In regard to the testimony of sundry witnesses to prove the value of the ser- 
vices of the plaintiff, we think the court did not err in receiving it, although 
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the witnesses were neither physicians nor nurses. It was sufficient 
knew at that time the difficulties in obtaining nurses, and what price gy 
vices would at that time readily command. No professional skill ig 
for this purpose. 

It is, therefore, ordered, adjudged and decreed by the court, that oll 








ment of the lower court be avoided and reversed, and that the plaintiff do the loos 
cover of the defendant, in his capacity of administrator of said succe that it ¥ 
sum of three hundred and fifty dollars, with five per cent. interest he! — Ghureh 
annum from the 15th day of April, 1854, until paid, and to be paid in the dy have m 
course of administration; that he be required to place on the tableau of of Lou 
bution of said succession one hundred and ninety-five dollars of said ns that eit 


$350, and interest, as a privilege claim against the succession, to be cla ts proper 
expenses during the last illness, and that the residue of said sum of $350, a The Pp 
interest, be classed as an ordinary claim against the succession; and it ig e | porati 
ther ordered, that the plaintiff and appellee pay the costs of the appeal, ang | direct 
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H. Levasseur, Curator, v. Aucusre Marrin, Bishop, &. _ mot 

The power to hypothecate must be express and special. ©. C. 2966. wi) useful 

The Archbishop of the Cathoiic Church of Louisiana cannot, without authorization, lawfully mab mort 

gage or encumber the real estate belonging to the church. j Bu 

C. ©. 8267, 8269 and 8270. labil 
Ay 

PPEAL from the District Court of the parish of Natchitoches, Chaplin, J. Tt 


Tucker, for plaintiff and appellant. J. G. Campbell, for defendant and 
appellee. 

Sporrorp, J. The plaintiff proceeded via executiva to enforce a mortgage 
against a tract of land alleged to be in the possession of the defendant, as 
Bishop of the Roman Catholic Congregation, for the Diocese of Natchitoches, 

By consent, the executory process was converted into an ordinary action, and 
the defendant answered by a general denial, and by some special averments 
which put at issue the validity of the alleged mortgage. 

There was a judgment as in case of non-suit, and the plaintiff has appealed. 

It is conceded that the land sought to be subjected to the plaintiff’s hypothe 
cary action originally belonged to one Madmoiselle Frangoise Trichel. She 
died, leaving a last will, whereby she made the following disposition of this 
land: “Je désire que toute ma terre, ma résidence, ainsi que Ja terre ow 
batie l’eglise 4 Campté soit et reste 4 l’eglise. Telle est ma volonté.” 

Afterwards, Antoine Blanc, Archbishop of New Orleans, gave to the Bam 
Phillabert Jordain a letter of procuration, empowering him “to grant a more — 
gage upon all the land which belonged to him (the Archbishop) at Camptéf® § ju 
secure the payment of such sum as the mandatary should have borrowed for: 
the building of the church, but for no other purpose.” ‘a 

Under the mandate, it would seem that the mortgage in question was exet t" 
cuted a few menths afterwards by the Rev. Mr. Jordain, in favor of Zuvini, 

(the plaintiff’s intestate,) to secure the sum of eight hundred dollars, acknowk) § 
edged to be due to him by the Archbishop. ee 
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pile the diocese of Natchitoches was established, and the church at Lavaseaun 

 Gumoté fell within its jurisdiction. ' Manrin. 

" can be specially hypothecated only by the owner or by some one 

gathorized to act for the owner. C. C. 3267. It cannot be pretended that Arch- a 
Blanc owned the property in question. We are not called upon to interpret 

the loose and ambiguous bequest of Mademoiselle Trichel any further than to say 

that it vested no right of property inthe Archbishop. She gave her land to “ the | 








Oburch” not to the Archbishop. And whether we gonsider that flexible term to 

have meant, in this instance, the Roman Catholic Church in general, the diocese 

| 4 of Louisiana, or the particular congregation at Campté, still it is not shown 

. that either of those bodies had empowered Archbishop Blanc to encumber this | 
: property by conventional mortgages, or that he was so empowered by law. 

3 The property of minors, ‘of persons under interdiction, of absentees and cor- 

rm porations, cannot be mortgaged in any other form and manner than that , 

i 1 directed by law.” C. C. 8269. The power to encumber or hypothecate must '} | 

1 beexpress and special. C. C. 2966. li 
There might, perhaps, be relief for the plaintiff upon a proper showing 

ME under the following Article of the Code: “An attorney can only hypothecate 

iff the property of his principal, so far as he has a special power for that purpose. 

Nevertheless, if the attorney, on effecting a loan for his principal, had granted 

r a mortgage, and the latter had received the money for the loan, or if it had been 

ey usefully employed for his benefit, the principal would be bound to ratify the 

- mortgage, and might be compelled to execute it.” C. C. 3270. 

But the pleadings and evidence in this case are insufficient to fasten such a 


i liability upon any party. 





. The judgment is, therefore, affirmed, with costs. 

d 

Tae Strate v. Aveustus Reeves. 

J The court, on a trial for murder, may rightfully reject as incempetent a juror who has conscien- 


tious scruples against finding an unqualified verdict of guilty in a capital case, even after he was 
accepted, both by the State and by the defendant, if he has not been sworn. 

Where the whole of the regular panel of jurors has been exhausted, without securing a single juror, 
the prisoner has no right to require the service upon him, two days before the trial, of the list of 
the jury de talibus which is summoned. In such case the court may proceed with the trial in- 
stanter. 





PPEAL from the District Court of the parish of Rapides, Ogden, J. 
Hines, District Attorney, for the State. Manning, for defendant and ap- 
pellants. 

Mernicx, 0. J. The defendant was convicted of the crime of murder. The 
jury qualified their verdict, and found without capital punishment. The re- 
cord contains three bills of exceptions, but in the oral argument addressed to 
us by the defendant's counsel, only two of the bills were examined. They 
raise these two questions : 

ist. Did the coart err in rejecting a juror who, of his own accord, informed 
the court that he had conscientious scruples against serving as a juror in a 
capital case, alter he had been accepted by both parties, but not yet sworn? 
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2d. The list of jurors contained in the regular panel, which wag 
the prisoner, having been exhausted, and not a single juror therefrom he 
been sworn upon the petit jury, did the court err in ordering a jury de tal 
to be summoned instanter, and in refusing a delay of two days in order to gq 
the list of sueh jury upon the accused ? 

L On the first question, we have to observe that it was settled in the 
the State v. Kennedy, 8 Rob. 590, that where a juror answers on his voir di 


that he has conscientious scruples against finding a verdict of guilty in ac Re I 


tal case, he‘may be set aside for cause. This principle has been recogn 
one or more recent decisions since the statute of May 29th, 1846, auth 
jurors in capital cases to qualify their verdicts was passed. See State y, 
vin, 11 An. 

The District Judge did not err in deciding that the juror was in 
after he had been accepted by both parties. The statement was made by the 
juror voluntarily, and not having been sworn, nothing prevented the court 






from ordering the juror to be set aside. He could not impartially try a caggig 9. 


which he was conscientiously opposed to finding an unqualified verdict in favor 
of the State under any circumstances, mo matter what the proof might be. Th 
Judge violated no right of the accused by requiring the jurors to be free and 
unbiased, (so to speak,) as well on the part of the State as the accused. Ab 
though the bill of exceptions does not expressly state that the juror was co 
scientiously opposed to finding an unqualified verdict of guilty in a capital 
case, yet we understand that to be the meaning of the bill of exceptions, and 
it was so argued, as we understand, by the counsel for the accused, and bi 
regarded in his brief. 

IL On the second point the court did not err. The statute requiring thee 
of the jury which are to pass upon the trial of the accused to be delivered ip 
him, at least two entire days before the trial, was complied with. The regular 
panel of jurors drawn to serve upon tie trial of the accused is that intended by 
the statute, and it was served upon the accused. But this pannel was 
hausted without securing therefrom a single juror. It was as much the duty 
of the Judge to order the jury to be impanneled from the bystanders, after ex 
hausting the list served upon the accused, as it would have been to complete 
it, had it been partially formed from such list. The very terms of the law, by 
standers or jurors de talibus circumstantibus, imply that the jury is to beim 
panneled from such persons as may be casually present having the qualifies 
tions of jurors. All idea of delay to form a list and make formal servicels 
excluded. We see no error in the ruling of the District Judge in this respeck 

We understood counsel to say that the other bill of exceptions in this cam 
was abandoned. At all events it presents no serious question and ns 

‘formal notice from us. ’ 


Judgment affirmed. 
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prouse Racuet, winow Lanory Destovcuer, v. Louis B. Racuer et al. 






The tacit mortgage in favor of a minor camnet be enforced against the purchasers of property of a 
gecession which was sold to pay a community debt, to which the mimors’ interest was subor- 

aifain ten a community creditor is not necessarily novated by his taking the individual note of 
the surviving spouse, with mortgage to secure its payment, 

Itisunnecessary for the Judge to fix the amount of a suspensive appeal bond, nor is it necessary 
for {he appellant to execute bond in favor of a party who has no interest in maintaining the judg- 


ment so far as appealed from. 
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PPEAL from the District Court of the parish of Natchitoches, Chaplin, J. 
A. HZ. Pierson, for plaintiff and appellee. W. J. Mamelon, for defendant 
and appellant. 

Lea, J. The plaintiff seeks to subject property in the possession of the de- 
fendant, to the operation of her alleged general and special mortgage under the 
following circumstances : 

In 1841 Sylvestre Rachel died leaving a considerable property eneumbered with 
debts. 

The evidence does not enable us to say that the estate was absolutely insol- 
vent. 

His widow, and partner in community, was appointed administratrix of the 
estate and natural tutrix of the minor children, issue of her marriage with the 
deceased, in whose name the succession was accepted, with benefit of inventory. 

The widow, in accordance with the provisions of the Civil Code to that effect, 
caused to be adjudicated to herself a portion of the community property, includ- 
ing that which is the subject of contestation in this case. Louis Lecarpentier, 
one of the largest creditors of the community, made an arrangement with the 
widow by which he took her individual notes for the amount of his debt, taking 
at the same time, as additional security, a mortgage upon the property referred 
io. These notes not being paid at maturity, Lecarpentier proceeded by execu- 
tory process to enforce the payment. The property was seized and sold, and 
under the title thus acquired, by a subsequent purchase from the vendee, the 
defendant holds possession. 

It is unnecessary to review the proceedings by which the plaintiff in this case 
has obtained a judgment for $4881 against her mother’s estate, together with a 
recognition of her mortgage upon the property which belonged to her mother, 
dating from the 15th November, 1851. In our opinion, the plaintiff (whatever 
may be her claims against her mother and tutrix) should not be permitted to dis- 
turb the possession and title of the defendant. 

The property, which was community property, was sold to*pay a community 
debt, and the proceeds enured to the benefit of the minors. If there have been 
: any irregularities in the proceedings they are not such as have operated to the 
Y disadvantage of the heirs. The debt due to Lecarpentier, for which the plaintiff 
| as one of the heirs of Sylvestre Rachel was responsible, has been paid at least to 
i the extent of the proceeds of the property in dispute. 

In the account, upon which the judgment, now sought to be enforced, was 
based, this debt due to Lecarpentier formed one of the items, and is there charged 
as paid. 
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It is urged, however, that Lecarpentier, by taking the individual 
tutrix novated the debt, and that all the rights of Lecarpentier upon | . 
obligation were subordinate both to the legal and special mortgage of ti 
It does not appear that in taking the individual note of the tutrix, 
intended to abandon his claim upon the succession. Novation will not 
sumed “ Without an express declaration to that effect by the ereditors, 
tantamount to such a declaration, it can never be held that an original ¢ 
released.” See 4th Annual, 281. e 

Nothing in the circumstances of this case justifies the conclusion, that J; 
pentier intended to do more than, as the price of indulgence, to obtain 
security for the payment of his claim upon the succession. = 

If, then, there was no novation, if the original debt has been paid, or atta 
liquidated to the extent of the proceeds of the property sold, (and the tale 
is not shown to have been made at any sacrifice,) it would be inegui 
allow the heirs after having profited by the sale to the full extent of the proceeds, 
realized, to subject the property to the payment of the claims against they 
tutrix, which was itself subordinate to the claim for which the property was 
sold. 

Our attention has been directed to a motion to dismiss the appeal. ae 

1st. On the ground that the amount of the required appeal bond was gq 
fixed by the Judge granting the appeal. 

2d. On the ground that the bond was not given in favor of the party ea 
in warranty. ki 

It is not necessary that the amount of a bond for a suspensive appeal sin 
be fixed by the Judge. The law itself has provided that the bond in such cass 
shall be for a sum exceeding by one-half the amount for which the jiu 
given. C. P., 575. 

It was not necessary for the appellant to execute a bond in favor of om 
who had no interest in maintaining the judgment so far as appealed from: The 
motion to dismiss the appeal must therefore be rejected. " 

It is ordered that the judgment appealed from be reversed, and that therebe 
judgment for the defendant. 

It is further ordered that the plaintiff and appellee pay costs in both courts’ 
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Praeser, f. w. c., et als. v. F. Vienne, Sheriff, et als. uw 


An exception to the capacity of plaintiff to sue will be considered as waived by a trial on the merits 
without any judgment on the exception. 

A defendant in execution is not a competent witness to prove ownership in a third person, of pre 
perty seized as his oWn, upon the trial of an issue of fraud or simulation in his transfer of such 
property. 

Damages will not be awarded against a plaintiff who has seized property belonging to a third party, 
under an execution against his debtor, where the plaintiff acts in good faith and has reasonable 
ground to suspect that such property is really the property of his debtor. 











PPEAL from the District Court of the parish of Natchitoches, crap alli 

A. H. Pierson, for plaintiffs and appellants. 
Lea, J. The plaintiff sues for the recovery of certain property, be 
sisting of lots of ground situated in the town and parish of Natchitoches, wil 
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ts thereon, also of $345 95 in, gold ‘and silver coin, seized in 
wenecution by the Sheriff of the parish of Natchitoches, at the suit of Zaylor, 
Bart & Oo. v. Valery B. Shultz, as the property of said Shults. The plain- 
4 asserts title to the property thus seized, and claims restoration of the 

game, with damages for the alleged illegal seizure and detention. 
_s fhe defendants deny ownership in the plaintiff of the property seized, al- 
lege that the purchases in her name were mere simulations, made with funds 
fornished by Shultz, and intended to screen the property of Schultz, with 
ghom she had been living in concubinage for many years, from the pursuit of 
his creditors. The exception taken to the plaintiff’s capacity to stand in judg- 
ment, must be considered as waived, the case having been determined upon 

_ ‘itemerits, without any action of the court thereon: 
~The case was submitted to a jury, who found a verdict upon which the 
nt of the court was based, decreeing the lots of ground seized on exe- 
eution to be the property of the plaintiff, and the money to be the property of 
Shultz. No damages were awarded by the jury to either plaintiff or defen- 
dant. The plaintiff alone has appealed. 

It is unnecessary to inquire into the correctness of any part of the judg- 
ment from which the plaintiff has not appealed. Our inquiry is therefore con- 
fined to the claim of the plaintiff for damages, and for the restoration of the 
gold and silver coin seized by the Sheriff. An examination of the evidence 
has not enabled us to perceive any error in the verdict of the jury, upon the 
contested ownership of the gold and silver coin. The issue presented was one 
of fact, and we think the plaintiff has no reason to complain of the verdict of 
the jury. The evidence of Shultz himself, (which was properly rejected,) 
could have had but little weight in the minds of the jury, when considered in 
connection with the relation which subsisted between himself and the plain- 
tiff, and with the direct interest which, as the defendant in execution, he had 
in releasing any property from seizure which might belong to him. A defen- 
dant in execution is not a competent witness to prove ownership in a third 
person of property seized as his own, upon an issue of simulation or fraud. 

Upon the claim for damages, we think the plaintiff is entitled to no relief at 

i our hands. Those who by their own conduct have created a reasonable be- 
a lief that property held in their name, is so held for the purpose of screening it 
; ‘from the pursuit of the creditors of another, cannot reasonably ask that the 
expenses of a litigation which is to some extent invited, should be reimbursed 
to them as damages. The plaintiff in execution was not a willful trespasser, 
but evidently acted in good faith. 

Judgment affirmed. 
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am H. B. Ketry v. C. V. Lepovx. 

1 

The defendant who has been sued on his draft, has the right to interrogate plaintiff on facts and 
articles, to show that the draft was given in error, or without consideration 

The rule as to exclusion of parol testimony to contradict written agreements, does not apply in such 
& case. 
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PPEAL from the District Court of the parish of Rapides, Cushman, J. 
M. Campfield, for plaintiff and appellant. M. Ryan and W. B. Hyman, 
for defendant. 
87 
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Lea, J. The defendant is sued upon a protested draft, payable 
of which he is the drawer, and of which he resists the payment, on the 
that it was given in error, the consideration being (as he alleges) a cont 
fee for services to be rendered as counsel in the prosecution toa finaj 
ment and actual collection of a debt due by Monaghan to the defendant 
is proved that at the inception of this suit, the amount due had neither hag” 
realized nor had the suit been prosecuted to a final judgment. a 

The defendant propounded interrogatories to the plaintiff, tending to a 
lish his defence, to the answering of which, the plaintiff, by his counsel, : 
cepted, on the ground that the matters sought to be established in the 
~were inadmissible, as tending to show a contemporaneous parol agreement ¢o. 
trary to the tenor of the draft sued upon. b 

We think the District Judge was wrong in maintaining the exception, 4g 
suming the rule of evidence to be such as is contended for by the defendanty 
counsel, it could not operate to the exclusion of the right conferred by the 
Code of Practice upon a party litigant to probe the conscience of his Opponent; 
nor does the rule of exclusion apply either in reasvn or principle to evidence 
of this character. — : 

But even assuming that the plaintiff’s answers to the interrogatories pro- 
pounded by the defendant would have been in the affirmative, we think that 
the evidence fails to show that the draft sued upon was given in error, a 

Admitting that the draft sued upon was “given qs a contingent fee in the 
suit of Ledoux v. Monaghan,” and that it was the original agreement that the 
fee should be paid only when the money should be collected and the suit fing 
ly decided, it nevertheless appears from the testimony of Mr. Caldwell, why 
was introduced as a witness by the defendant, that the defendant was perfech 
ly aware at the time of giving the draft, that the suit had not been finally de 
termined, and that he expected that an appeal would be taken from the judg. 
ment which had been obtained in his favor, It was distinctly intimated ® 
him also, that the plaintiff considered himself entitled to immediate payment 
for his services, as he (the plaintiff) had been superseded by the employment 
of other counsel. Under these circumstances, however well founded may 
have been an objection on the part of Ledoux to the drawing of the draftjit 
is clear that at the time of so doing he was not laboring under any misappre 
hension of the facts as they actually existed. It is unnecessary to inquire im 
to the admissibility of the testimony of Miltenberger and Hennen ; their tex 
timony, if admitted, would prove no more than would have been established 
by an affirmative answer of the plaintiff to the interrogatories propounded 
him, the effect of which we have already considered. 

The equitable interest in the estate of Halsey to a portion of the proceeds 
of the draft when paid, is no bar to a recovery by the holder and payee, in the 
absence of any defense as against the representative of Hulsey’s estate. . 

It is ordered, that the judgment appealed from be reversed, and that the 
plaintiff, Henry B. Kelly, do have and recover of the defendant, Charles v. 
Ledouz, the sum of seven hundred dollars, with interest thereon at the rate 
of five per centum per annum, from the 23d day of December, 1858, till paid, 
with costs of protest, and costs of suit in both courts. > 
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Parnick Hevry v. Mrs E. M. Bryce.—Wetts and Wire, Garnishees. 


A married woman, cited as garnishee, must answer the interrogatories propounded, though she be 
not authorized by the court or her husband, under penalty of having them taken pro confesso. 


PPEAL from the District Court of the parish of Rapides, Cushman, J. 

M. Canfield, for plaintiff. A. N. & O. N. Ogden, for defendant and ap- 
t. 

Mernicx, C.J. The plaintiff having obtained judgment against the defen- 
dant, caused an execution to issue, and propounded interrogatories to J. M. 
Wells and wife, Mary Ann Wells, as garnishees, under the Acts of 1839, p. 166, 
and 1840, p. 43. Both were cited, and having neglected to answer the inter- 
rogitories within the delay, the same were taken as confessed, and judgment 
rendered against them severally for the amount of plaintiff’s demand. The 
defendant, Mrs. Wells, appealed, and it is assigned as error that she was not 
authorized to defen! the suit either by her husband or the Judge, and that the 
judgment is, therefore, erroneous. 

By Art. 264 of the Code of Practice, which is also applicable to this sort of 
garnishment, it is provided that: “If the garnishee, to whom interrogatories 
have been put, refuse or neglect to answer the same, under oath, in the delay 
of the law, such refusal or neglect shall be considered as a confession of his 
having in his hands property belonging to the debtor sufficient to satisfy the 
demand made against such debtor, and judgment shall be rendered against him 
for the amount claimed by the defendant, with interest and costs.” 

In the case of Sturgis v. Kendall, 2 An. 566, i was held that the mere neg- 
lect to answer the interrogatories is considered asa confession, and that no fér- 
mal entry of a judgment by default is required, nor are the garnishees entitled 
to notice of plaintiff’s intention to render them liable upon the confessions 
which the law infers from their silence. It seems, therefore, to us that, the 
neglect or refusal to answer the interrogatories within the time prescribed by 
law is equivalent to an actual default in other cases. There is also reason 
in this conclusion, for in general nothing more is expected of the garnishee by 
way of appearance in the suit than his answers to the interrogatories. It is 
only when his answers are traversed and denied that the suit partakes pro- 
perly of the character of a legal controversy between the parties. 

There is nothing, therefore, in the first step in the proceeding of garnish- 
ment which requires the wife to be authorized. She is called upon as a witness 
to testify the truth with a penalty only in the case of a refusal to answer. Now 
it has been held in the cases of Stone, Syndic, v. Tew, 9 Rob. 195, and Gilmore 
v. Gilmore, 9 An. 204, that the tacit issue formed by the default against 
both husband and wife in an ordinary action is a sufficient authorization of the 
husband to the wife to defend the suit. Much more may, we presume, (if 
needed,) the authorization of the husband to the wife to answer interrogatories 
when a favorable answer, if true, will relieve her estate from liability and her- 
self from further trouble with the suit. 

We see no error in that part of the judgment of the lower court of which 
complaint is made. 

Judgment affirmed. 
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IN THE 


SUPREME COURT OF LOUISIANA, 


NEW ORLEANS. 


NOVEMBER AND DECEMBER, 1856. 








PRESENT : - 
Hon. E. T. Merrick, Chief Justice. 
Hon. A. M. Bucuanan, < 
— ry by — Associate Justices. 


Hon. C. Vooruigs, 





GaprieL Guzman v. P. A. WaLKER. 
Decision in the case’of Holmes v. Wilie affirmed. 


PPEAL from the District Court of the parish of East Baton Rouge, Robert- 
son, J. Burk, for plaintiff and appellant. Joor, for defendant. 
Srorrorpd, J. Qn the 10th March, 1854, the Governor of the State issued a 
9 commission in favor of the respondent Walker, appointing him a Notary Public, 
; in and for the parish of East Baton Rouge. 

The respondent was qualified and is now in possessien of the office. 

On the 15th February, 1856, the présent Governor of the State issued a com- 
mission in favor of the relator Guzman, appointing him “a Notary Public in and 
| for the parish of East Baton Rouge, vice P. A. Walker, whose term of office has 
: expired.” 

The relator having applied to Walker for his notarial books and papers, under 
the pretence of being his successor in office, (a pretension that was denied by the 
latter, who insisted that his term had not expired,) procured a mandamus nisi 
to compel a delivery of the books and papers in question. Upon a hearing the 
mandamus was dismissed and the relator has appealed. 

It seems to be conceded that the defendant Walker was duly appointed and 
qualified in 1854. 

His term of sevice, under the old law of 1818, was during ‘good behavior, 
It was reduced to four years by the Act of March 14th, 1855, unless, indeed, his 
‘Office was abolished and a new one created in its place by that statute. 

It is contended that, such was the legal effect of the statute of March 14th, 
1855, “Relative to Notaries Public ;"—Session Acts, p. 822. This Act forms 
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one of the series of “ Revised Statutes” adopted in 1855, and contains then 


pealing clause which was the subject of judicial interpretation in the late casa 


Holmes v. Wiltz. 

By reference to the projet printed in 1855, and prepared by the commi 
Mr. U. B. Phillips, under the direction of a joint committee of the Legi 
it will be seen that the statute in question is but a digest (with some 3 
alterations) of pre-existing laws concerning Notaries Publie passed in 1806, 1807, 
1808, 1809, 18138, 1821, 1822, 1827, 1838, 1845 and 1853. « 

For the reasons given in the case of Holmes v. Wiltz, we are of the Opinion 
that it was not the intention of the Legislature, in adopting the statute of Mareh 
14th, 1855, “ Relative to Notaries Public,” to abolish all the notarial offices then 
existing, and to create new and different offices in their stead. . 

The term of the respondent, therefore, had not expired when the relator wha 
appointed in his place. If he had acquiesced in the appointment of Guzman 
his successor, by giving up the office or otherwise, his conduct would hay 
amounted to a tacit resignation. As he has always resisted the construction gf 
the law which seems to have been placed upon it by the relator and the Gove. 
nor who appointed him, we think the District Judge did not err in discharging 
the mandamus. 

Judgment affirmed. 
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Successton or Exmure Peyran, f w. c.—Marie Louise alias Perrone 
Monrmain, Applicant.—Maria Lorenza alias Herminie Peyray, Ie 
tervenor, Appellee.—Simon O. and Erenne G. Sr. Herman, Inter 
venors, Appellants.—Srate or Louisiana, Intervenor. 


The intervenors 8. 0. and E. G. St. H., having, by the evidence adduced to show their maternal de 
scent, shown also their paternal origin, it was competent for the other parties in interest to show 


that the connection, of which the intervenors thus declared themselves the offspring, was an ada 
terous connection. 


The avowed father having been, at the time of the conception of said intervenors, the husband of 
another woman and not of their mother, they fall within the prohibition of Art. 914 0. 0. and 
their claim to the succession of their mother was rightfully repelled. ©. C. 201. 


PPEAL from the Second District Court of New Orleans, Lea, J. ’ 
Foulhouze, for appellee. Seghers, for appellants. Filleul, for the State 
of Louisiana, a 

Sporrorp, J. The intervenors, Simeon Oscar and Etienne Gustave St. Her 
man, having, by the evidence adduced to show their maternal descent, shown 
also their paternal origin, we are of opinion that it was competent for the other 
parties in interest to show that the connection, of which the intervenors this 
declared themselves the offspring, was an adulterous connection. 

The evidence is clear that their avowed father was, at the time of their con 
ception, the husband of another woman, and not of their mother. 

They, therefore, fall within the prohibition of Article 914 of the Civil Code, 
and the District Judge did not err in repelling their claim to the succession of 
Emilie Peyran. C.C. 201; Succession of Fletcher, 11 An. 

The judgment is not complained of by any other party. It is, therefore, 
affirmed, with costs. 
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Ciaupius Repon v. CHartes Carrin. 
































The damages which a tenant has the right to recover from his landlord, under Art. 2665 0. ©., are 
those which are the immediate result of the defect in the thingleased. The plaintiff claimed as 
damages, not only the price of his fixtures, which he lost in consequence of being obliged to aban - 
don Caffin’s house, by the defect of its construction, but, also, the difference in the amount of his 
profits in the store rented of defendant, and in that to which he removed. eld : That plaintiff can- 
not under his contract recover consequential damages of this latter sort. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Roselius and Philips, for plaintiff. Niles and H. H. Taylor, for defen- “ 
dant and appellant. ‘ 
BUCHANAN, J. The damages which a tenant has the right to recover of his 
landlord, under Article 2665 of the Civil Code, are those which are the imme- 
diate result of the defect in the thing leased. 
Redon hired of Caffin a house and store at the corner of Customhouse and 
Chartres streets, for the term of five years. The lease was annulled at the de- 
mand of the lessee, by decree of the Supreme Court rendered in May, 1851, 
(6 Ann, 487,) on account of a defect in the construction of the house, which 
threatened ruin, and rendered it unsafe to inhabit it. Redon, previously to the 
rendition of that judgment, to wit, on the lst of November, 1850, had hired 
another store, to which he removed. 
cE Redon’s business was that of a jeweller, and he had fitted up the store 
which he hired of Cuffin, at an expense of more than three thousand dollars. 
These fixtures were nearly a total loss to him, in consequence of being obliged 
to abandon Caffin’s house, by the defect in its construction, 
In February, 1853, Redon instituted this action, claiming as damages, not 
e- only the price of his fixtures, but the difference in the amount of his profits 
in the store rented from Cuffin, and in that to which he removed. 
We are of opinion that plaintiff cannot, under his contract, recover conse- 
of quential damages of this latter sort. But as the verdict of the jury, twenty 
J two hundred and fifty dollars, does not appear to exceed the amount lost by 
the plaintiff in fixtures of the store, which loss was a direct result of the de- 
fect in the construction of the house leased to him by defendant, we do not 
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: feel called upon to disturb the verdict as excessive. 
The defendant applied for a new trial in the court below, on the ground of 
. misconduct of the jury. But we agree with the District Judge, that the evi- 


dence of the alleged misconduct is not satisfactory. 

Finally, the appellant’s counsel, in his printed brief, argues that the plain. 
tiff’s claim is barred by prescription. But no plea of prescription appears to 
have been pleaded either in the District Court, or in this court. 

Judgment affirmed, with costs. 
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Strate or Louistana v. Toe Joupce or THE Fovurrs District 


New Orteans. i a 





In cases in which a party has an adequate remedy by appeal, this court will not listen to an an 
tion fer a writ of prohibition. 


PPLICATION for a Prohibition. 
G. L. Bright, for application. 

Vooruigs, J. This is an application by Jesse Hariam for a rule nisi eu 
Judge a guo to show cause why a writ of prohibition should not be issued fo. 
bidding him from taking any further cognizance of a cause in which — 
Kelly is plaintiff and the relator defendant. 

James A. Kelly, it appears, instituted an action against the relator in the 
Fourth District Court of New Orleans, for the recovery of $2890, besides ip. 
terest. The relator excepted to the jurisdiction of the court, on the groand that 
his domicil was in the parish of Franklin, Louisiana, where he was suabl 
alone. He complains that his exception was improperly overruled and the ap 
tion sustained against him in favor of Kelly. 

In cases in which a party has an adequate remedy by appeal, this court will 
net listen for a moment to an application for a writ of prohibition or mandamus, 
8 A. 92, 288. In the case at bar we think the relator will, if injured by the 
overruling of his plea, have an adequate remedy by appeal from such final judg. 
ment as may hereafter be rendered against him in the case. 

It is, therefore, ordered, that the rule prayed for be refused, at the appligst 
cost. 





Mrs. Cuartes Levistones v. Tuomas R. Brapy et al. 


Although it may be true, that when creditors of the husband attack a judgment of separation, itis 
incumbent on them to allege and prove that they were creditors at the time of its rendition, an 
further, that it was obtained by fraud and collusion in order to defeat their recourse on the hur 
band’s property, yet this must be held to apply to a case where the judgment is ostensibly valid, 
and not to a case which does not appear to have dissolved the community. 

The judgment offered in evidence was “ that M. de M., wife of L., have judgment against hersld 
husband, decreeing a separation of property between her and her said husband, and granting 
her the administration of her private and individual property,” &c. No other part of the recent 
of said suit was before the court. Held: that the judgment, as it reads, creates a strong pte 
sumption that it was a consent judgment—a voluntary separation of property which did netd® 
solve the community. ©. C. 2401, and besides, there being no publication, as required by Af. 
2402 and 2408 O. C., that the creditors of the husband were justified in making a seizure of properly 
apparently belonging to it. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 


L. Eyma, for plaintiff and appellant. Wolfe & Singleton and Mia, fe 
defendant. 


Merrick, C°J. The marriage settlement, produced in evidence by the plait 





tiff, renders it probable that the wife had, at the time of her marriage, joint 
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interest in certain property, slaves and movables in Georgia, where the parties = 
to have resided at the time of the marriage. gue. 

There is nothing, however, to show that this property was brought to Loe- 
isiana, or that the same has been disposed of by the husband to the prejudice 

f his wife. 

atop cone that, where creditors of the husband attack a judgment of 
separation, it is incumbent on them to allege and prove that they were creditors 
at the time of its rendition, and further, that it was obtained by collusion in 
order to defraud. them of their recourse upon their husband’s property. See 
Morris v. Williams, 6 An. 392, and Brosac vy. Duervss, 4 Rob. 336. But this 
must be held to apply to a case where the judgment is ostensibly valid, and 
not to a case which does not appear to dissolve the community. ; 

The judgment presented to us in this case is separated from the pleadings, 
and all we have in the record of the suit of separation is the judgment, which 
is in these words, viz: 

“ Melanie De Mestre, wife of Charles Levistones, v. Her Husband. 

“Tn.this case, the court considering the admission of the defendant, andthe. 
evidence on file, it is ordered, adjudged and decreed, that the plaintiff, Melanie 
De Mestre, wife of Chas. Levistones, have judgment against her said husband 
decreeing a separation of property between her and her said husband, and 
granting to her the administration of her private and individual property, and 

. it is further ordered that the defendant pay the costs of this suit.” 

Now, it occurs to us that the plaintiff would have produced the whole record 
of her suit of separation, had it not been that her counsel thought it would be 
more unfavorable to her than the judgment alone. That judgment, as it reads, 
creates a strong presumption that it was a consent judgment—a voluntary 
separation of property, which did not dissolve the community. C. ©. 2401. 
Jones v. Morgan, 6 An. 632. 

In addition, there is no evidence of its publication or execution, as required 
by Article 2402 and 2403 of the Civil Code. 

We are of the opinion that the judgment of separation produced does not . 
appear in itself to have dissolved the community, and the creditors were justi- 
fied in making a seizure of property apparently belonging to it. 

Judgment affirmed. 
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Same Case on a Re-HEARING. 


Merrick, C. J. A re-hearing was granted in this case on the question 
whether the allowance of one thousand dollars special damages for counsel fees 
was not too much. As the judgment allows the highest rate of conventional 
interest, and damages at the rate of ten per cent on the amount injoined, we 
think the special damages as counsel fees should be reduced. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be amended, by reducing the special damages therein allowed for 
counsel fees from the sum of one thousand dollars to the sum of three hundred 
7 dollars, and that the judgment of the lower court, so amended, be affirmed, 
and that the appellees pay the cost of appeal. 
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Snip Rappawannock v. Joun O. Woonrurr & Co. 






Where hay was shipped, according to the bill of lading, in good order and condition, and on 
livery, at the place of destination, was damaged, it is incumbent on the owners of the 
show that the damage was not caused by bad stowage or want of care. re 

Cc. C. 8. Re 
PPEAL from the Fourth District Court of New Orleans, Reynolds, J, 4 
Durant & Hornor, for plaintiffs. Wolfe & Singleton, for fend 
appellants. 
Vooruigs, J. The plaintiffs seek to recover the sum of $633 21, for 
and primage on 1500 bales of ‘hay, carried by the ship Rappahannock, 
The defendants set up a demand, in reconvention, alleging that the hay 
shipped in good order and condition; that whilst in the custody of the a 
° tiffs, 522 bales of it, weighing 142, 750 pounds, were stained and injured to the 
extent of $7 per ton, and 24 bales, weighing 6330 pounds, were damaged tp 
to the extent of $14 per ton, making an aggregate of $548 93, which 
was caused by the negligence and carelessness of the plaintiffs, who are ogy. 
sequently responsible, én solido, therefor. 

The hay, according to the bill of lading, was shipped in good order entail 
dition. On its delivery at the place of destination, the evidence shows that, 
part of it was damaged. Under the circumstances, it was incumbent onthe 
plaintiffs to show that the damage was not caused by bad stowage or wantef 
care. However, we consider the evidence entirely too loose and vague toe- 
able us to ascertain with sufficient certainty the extent or amount of the dam 
age which the appellants have sustained. 

But it is insisted by the appellants, that damages in regard to such cargoes 
are regulated by the custom in this city, as established by merchants, by clam. 

. ing all hay as stained when the damage it has received does not amount to% 

per cent., and as damaged whenever the damage exceeds that amount. 

A classification of the damaged hay in this case was made under the alleged 
custom, and the appellants rely on it in support of their claim. The estimate 
thus made of the damage to the hay appears to us to be altogether conjectural 
and arbitrary, even supposing such a custom to prevail. The witnessarho 
made it says: “Stained hay is one-fourth off, and damaged or cropped one- 
half. his is the usual custom between buyer and seller. No differenceis 
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made upon stained hay if damaged 5 per cent. or 25 cent.; it is all stampedas tion 
stained hay.” We do not think there is sufficient proof of such a custom whi 
Admitting that it prevails between buyer and seller, it would be extremely by 
doubtful whether it could have any binding force upon the plaintiffs, or others nat 
not parties to it. ©. C. Art.3; 7 L. R. 524; 11 ibid, 523; 4. R. R. 381. tot 
We do not think the court below erred in giving judgment against the sp the 
lants as in case of non-suit. lavi 
It is, therefore, ordered, that the judgment of the court below be Sra hol 
with costs. the 
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Heirs or Detorp v. City or New Onveays. 






The course of the side lines of property, in front of which alluvion is formed, is of no consequence in 
the division of the alluvion formed subsequently to the conveyance or grant. The line of such 
division must be drawn in such manner, as that each of the contiguous riparian proprietors shall 
have such proportion of the alluvial soil as the total extent of his front line bears to the total quan - 
tity of the alluvial soil to be divided. C. 0. 508. 

The mere omission to figure on the plan of the Delord estate the alluvion that may have existed in 

‘front of it, and to divide it among the heirs, cannot be construed into an abandonment of the 
ownership in favor of the public. 

Decision in Kennedy v. Municipality No 2,10th A; Remy v. The City; and Heirs of Gainnéé v. 

The Same, 11th A. affirmed. 
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PPEAL from the Sixth District Court of New Orleans, Coitton, J. 
Janin & Griffon, for plaintiffs. Livingston, for defendants and appel- 
lants. 
Bucuanax, J. The plaintiffs, heirs of Madame Delord Sarpy, claim in right 
of their ancestor a portion of the alluvion or batture in front of the faubourg 
Delord, from the defendants who are in possession of the same. The defence 
turns upon three points : 
Ist. That the division line of the alluvion in front of the faubourg St. Mary 
and Delord should be a prolongation of the line of division of those faubourgs ; 
which mode of running the line, would exclude the land in contest from the 
share of the Heirs of Delord in suid alluvion. 
2d. Dedication of the property to public use by the Heirs of Delord. 
3d. Prescription. 
L The mode of dividing the alluvial deposit on the banks of the river of 
Louisiana between contiguous proprietors, whose titles call for a front on the 
river, is clearly and concisely prescribed in Article 508 of the Civil Code: “If an 
alluvion be formed in front of the property of several riparian proprietors, the 
‘division is to be made according to the extent of the front line of each, at the ‘ 
time of the formation of the alluvion.” The judgment of the District Court has 
followed this plain rule of law in awarding the land in contestation to the plain- 
tiffs. A prolongation of the division line of the faubourgs would cross the bat- 
ture in front of them obliquely up the river, and in course of time would exclude 
the plaintiffs from the river altogether. This mode of division of the batture 
is contrary to the spirit as well as to the letter of the law. The title by accre- 
tion, or right of accession in relation to land, is a sort of legislative donation of 
what would, without such donation, be pubiie property. It is a pure gratuity 
by the State to the riparian proprietor. For there is no reason whatever, in the 
nature of things, why the purchaser or grantee of an arpent of land extending 
to the river bank should become, without any price paid or consideration passing, 
the owner of another arpent of land added to the first arpent by the effect of al- 
lavial deposit. His title to the second arpent is not the conveyance which he 
holds of the first; but it is the law. This legal title refers, it is true, to one of 
the lines of the riparian proprietor’s original title, as the measure of his right of 
accession in the alluvial accretions of soil. But the line so referred to is not the 
side line of the original conveyance or grant. It is ité front line, and the front 
line alone. ‘The course of the side line is a matter of no consequence in the di- 
vision of alluvion formed subsequently to the conveyance or grant. The line 
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of such division must be drawn in such manner as that each of the 
riparian proprietors shall have such a proportion of the alluvial soil as ¢b 
extent of his front line bears to the total quantity of the alluvial soil to * 
vided. a 

There is no case in our Reports of any decision upon the construction 
Article 508 of the Code; an indication that the understanding of the communi 
and of the profession has been unanimous upon the subject. There is a¢ 
17th Louisiana Reports, page 573, somewhat analogous, in which a pretenti 
the First Municipality of the city of New Orleans to prolong one of its 
so as to interfere with the wharves of the Second Municipality, was rebuked by 
the Supreme Court. But, that case turned upon the construction of the Act “ 
1836, dividing the city of New Orleans into three Municipalities. 

il. The answer pleads that plaintiffs are estopped in law ; for, by their si 
and inaction, they have assented to the mode in which the batture has been laid 
off into squares and streets, and to the prolongation of the side lines of the fay. 






bourg across the batture. 

In argument, this plea is amplified into one of the locus in quo by the plaintiffs 
to public use. In support of this view of the subject, defendants have given ig 
evidence an act of partition between the heirs of Madame Delord Sarpy, on the 
7th April, 1827, and the plan attached thereto. The argument is, that inasmuch 
as the land now claimed does not figure upon that plan, and as the plan and the 
act profess to represent and to divide all the real estate of Madame Delord’s 
succession in New Orleans, therefore it must be inferred the heirs of Madam 
Delord have renounced ail right of property in the locus in quo, if they ever had 
any, and have dedicated it to public use. And the learned counsel of the city 
relies upon the decision of this court in Sarpy v. Municipa:ity No. Two, 9th Au 
597, in which these same plaintiffs claimed the Tivoli Circle, and the same aet of 
partition and plan were in evidence, and were commented upon by the courtag 
acts of the plaintiffs, which, taken in connection with other acts in evidenee, es 

tablished a renunciation of the proprietorship of Tivoli Circle by the a 
and a dedication of the same to public use. 

The two cases are not analogous. Without going into a review of the peleth 
of difference between thew, it is sufficient to say that the existence of alluvion. 
susceptible of private ownership outside of New Levee street, in the faubourg 
Delord, in 1827, is not proved ; and if it were, the mere omission to figure it ona 
plan as part of the Delord estate, and to divide it among the Delord heirs, could 
not be construed into an abandonment of ownership in favor of the public. This 
would be pushing the doctrine of estoppel to an extent that none of the am 
thorities warrant. In fact, the Heirs of Delord might very well have supposed. 
in 1827 that the batture did not belong to them. Two years later the Supreme 
Court decided the case of Cochrane v. Port, (7 N. S., 622,) adversely, to a claim 
of batture by the riparian proprietor, within the limits of the city. It is well 
known that the late Chief Justice Martin, to the end of his career, maintained 
the right of the city to such batture ; and the contrary doctrine was only finally, 
settled, in the face of his dissenting opinion, in the Orleans Cotton Press ease! 
in the year 1841. 18th La. Rep. 4 

Ill. The plea of prescription set up by the city rests upon the same founda 
tion as that pleaded and overruled in Kennedy v. Municipality No. Two, 10th 
Annual, 54, a decision subsequently twice affirmed in the case of Remy, and of 
the Heirs of Gaiennié v. the City, in 11 Annual. 
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pn error has been eommitted by the Distriet Court in the amount of the judg- san 
pont rendered against the city upon the call in warranty of*its co-defendant New Onueans. 
May. The city is only bound to refund what it received from its vendee 
Holt; and, although Holt afterwards received an advance upon what he had paid, 
from his vendee May, yet the latter, who, as he was authorized to do by the 
terms of his deed, has exercised Holt’s right of warranty against the city, can 
evidently only do so to the same extent that Holt himself might have done. 
It is, therefore, adjudged and decreed, that the judgment appealed from, be re- 
T yersed, by reducing the amount awarded in warranty, from $8000 to $7350, for 
which som judgment is hereby rendered in favor of George May (in restitution 
of cash and notes) against the city of New Orleans; that, in other respects, the 
judgment appealed from be affirmed, and that the costs of the court below be 
paid by all the defendants, and those of appeal by the defendant May. 




























Wiuiam Suttivan v. Mrs. Uritpa Sara. 


The fact that the plaintiff was indemnified by the insurance company jor his portion of the wall 
damaged by the fire, does not impair his right to recover from defendant, reimbursement, to the 
extent of its value, of that portion of the wall which he had rebuilt, and which he was not paid 
for by the company, and which was not protected by the policy of insurance, and which defendant 
had used. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Oliver, for plaintiff. Labatt, for defendant and appellant. 

Lea, J. The plaintiff and defendant were owners of adjoining stores on 
Magazine street. 

A fire having destroyed the store of the defendant, the division wall, which 
was also a wall in common, was injured to such an extent as to make it neces- 
sary that it should be demolished and rebuilt. This was done by the plaintiff, 
J who contracted for the rebuilding of the wall, and paid for it. The defendant 
} 
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at the same time, and while the party wall was being rebuilt, commenced re- 
building her own store, and used the party wall for the purpose of supporting 
the building. 
| The plaintiff sues for the value of that portion of the wall used by the de- 
) fendant, which is shown to be worth the full amount claimed in the petition. 
The fact that the plaintiff was indemnified by the insurance company for his e 
portion of the wall damaged by the fire does not impair his right to recover 
from the defendant reimbursement, to the extent of its value, of that portion 
of the wall for which he was not paid by the company, and which was not pro- 
tected by the policy of insurance, and which the defendant has used. It is 
shown by the evidence that a wall has been built by the plaintiff, which sup- 
ports the store of the defendant, and that the defendant has not paid for it. 
We think she is liable for the valuc of her share of the common wall. We 
are not prepared to say that the case is one which justifies damages as for a 
frivolous appeal. 
Judgment affirmed. 
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O. Wicknam v. Cuartes Levistones et al.—Hunnevitte, Hn & 
Intervenors. 


Ships and vessels are classed, by Art. 8256 C. C., among the objects susceptible of 
this is modified by Art. 8272, which declares that hypothecations of ships and other } m ? 
made according to the laws and usages of commerce. inal 

The only privileges which exist on vessels, are tho8e which 4re expressly recognized and g 
rated in the Code, Art. 3152. The extreme term of the duration of privileges on steg 
engaged in making voyages between this port and those of other states, is sixty days, 

Where the owner of a vessel makes a contract, by which he stipulates, in consideration of, 
be made by the other party, to give him the entire management and control of the vessel, : 
right and authority, to employ all the officers and crew necessary to navigate it, and to aw 
wessel as security until the reimbursement of the whole amount of said advances, 
That such a contract cannot be construed as having the effect of a pledge on the vessel, Dor cay 
it be looked upon as creating a privilege on the vessel or its proceeds. Sucha Claim not being 
recognized as a privilege in Art. 8204 C. C. 
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PPEAL from the Fourth District Court of New Orleans, Reynolds, J, 
Wolfe & Singleton, for plaintiff. Emerson & Huntington, for intervenor 
and appellants. “ 

Voorntss, J. The odject of this suit is to distribute between the crediny 
of the defendant, all of whom claim to be paid by preference on accountal 
their respective privileges, the proceeds of the sale of the steamship Cincin- 
nati, in the hands of Harris & Morgan, as garnishees. 

The intervenors, Hunneville, Hili & Co., are the only appellants from t 
judgment of the court below ; none of the appellees have filed an answer i 
this court, praying for its csataad, 

The appellants sued the defendant, Charles Levistones, for the sum af 
$940 50, with six per cent. interest thereon from the Ist of October, 1851, 
money advanced to supply the steamship Cincinnati, which amount, it isa 
leged, is secured by mortgage on said vessel in accordance with the laws 
the United States, and the usages of admiralty. The defendant on purchasing 
the vessel, assumed the payment of this claim. 

Ships and vessels are classed by the Civil Code, Article 3256, among thy. 
objects susceptible of mortgage; but this is qualified by the Article 327% 
which declares that hypothecations of ships and other vessels, are made at 
cording to the laws and usages of commerce. In the case of Malcom % 
Schooner Henrietta, 7 L. 490, it was held, that this was a restriction on mote 
gages of ships to cases in which such hypothecation would be considered 
valid by the usages of commerce or the commercial law. 

The mortgage set up by the appellants, does not fall under the denomi 
of any of the different species of hypothecations known in the co; 
world. It was given on the steamer Cincinnati, whilst in port, sometime be 
fore leaving on a contemplated trip to California ; and its object was to secure 
the payment of asum of $1000, advanced by the appellants to the then 
ers of the vessel. It was stipulated, that if the latter paid or caused to be 
a certain bill of exchange, therein fully described, and payable nine 







after date, then the act of mortgage should be void, otherwise to remain in 
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force and virtue. Such a mortgage is not recognized by our laws, and conse- 


cannot be enforced by our tribunals. 7 L. 490; 4 Ann. 310. 
There was @ consent judgment in favor of the appellants against Levistones, 
for the sum of $940 50, with privilege on the steamer and on the proceeds of 
the sale thereof. The judgment was signed on the 5th of Jung 1852, and on 
the same day, the proceeds of the vessel were attached in the hands of Harris 


‘Morgan. The effect of this garnishment was to give the appellants a privi- 


lege on the proceeds from its date, unless the debtor had previously become 
bankrupt. ©. P. 722. But it would seem that the vessel had already been 
levied upon at the suit of J. C. Shannon v. C. Levistones et als. It is clear that 
the judgment rendered in that case, and which is classed as a privilege in the 
name of @. W. Spratt, the transferree of the plaintiff Shannon, cannot be dis- 
turbed at the instance of the appellants. 

It is contended, that the item of $2,106 56, for claims paid by &. B. Sykes, 
was erroneously classed as a privileged claim by the court below. Sykes is not 
a y to this suit, but was employed as an auctioneer to sell the steamer Cin- 
cinnati. This amount was settled and paid over by Harris & Morgan, pre- 


- vious to the service of the garnishment on them; hence, they can be made 


responsible as garnishees only for the amount which they then had in hand, 
subject to the appellants’ claim. This item, apparently for the benefit of 
Sykes, was in reality a deduction allowed on the total amount which Harris & 
Morgan had in hand for the defendant, previous to the garnishment. 

We think the court below erred, as urged by the appellants, in allowing the 
respective claims of Salter & Marcy, R. & J. Watson, Hi. Seibrecht, J. M. Relf 
é (o., John Armstrong, F. Evans, Thomas R. Brady, and the Crescent Insu- 
rance Company, as privileges. The only privileges which exist on vessels, are 
those which are expressly recognized and enumerated in the Code. Art. 3152; 
2 Ann. 602. The extreme term for the duration of privileges on steamers, 
when engaged in making voyages between this port and those of other States, 
is sixty days. Prior to the respective oppositions of these creditors, their privi- 
leges had already ceased to exist, by the lapse of more than sixty days. Hence, 
it follows that their claims must yield to that of the appellant. 

The plaintiff, O. Wickham, whose claim for the sum of $8,744 91, was al- 
lowed as a privilege on the residue of the proceeds, asserts a right of pledge 
under a contract entered into between him and Levistones, on the 8th of Janu- 
ary, 1852, whereby the latter stipulated, in consideration of sundry advances 
to be made to him, not exceeding the sum of $6,500, to give to the former the 
entire management and control of the said steamship, with the right and au- 
thority to employ all the officers and crew necessary to run the said vessel for 
the period of six months, and to hold her as security until the reimbursement 
of the whole amount of said advances, with eight per cent. per annum interest 
thereon, from the date of making the same until paid, to be effected at the ex- 
piration of the six months, provided the earnings of the steamer should be in- 


_ Sufficient to effect that purpose. It was also stipulated that the plaintiff should 


be entitled to receive, as compensation for his services in managing the busi- 
ness of the steamer, five per cent. commissions on the gross amount of her 
earnings. The act concludes with the stipulation, that the earnings shall be 
applied, first, to the payment of the necessary expenses to run the steamer; 
secondly, to the reimbursement of the advances to bé thus made by the plain- 
tiff; and lastly, the balance, if any, was to be subject to the order of the d 
fendant. 
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Wooxman It appears to us that such an act cannot be construed as having the of 
Lavistoxes. a pledge on the steamer; for it could, at the most, secure to the 7 
the right to apply her net earnings to the reimbursement of his ad 
can it be looked upon as creating a privilege on the vessel or its pro 
the claim setup is not one of those recognized as a privilege to 
are subject under the Code. Art. 3204. It may be true that the 




















were made to pay debts due by the steamer, and which were secured the fac 
lege on her; but, if such be the fact, there is no evidence that the af the 
was legally subrogated to the rights of such creditors. His claim alk specifi 
the court below as a privilege, must therefore yield to that of the appellang § it ¥48 






It is therefore ordered and decreed, that the judgment of the court ln he sho 
be amended in favor of the appellants, Hunneville, Hill & Co. ; that said ap Jud 
pellants, in the distribution of the proceeds of said steamer Cincinnati, y 
ranked for the whole amount of their claim, as a privilege to be paid in 
erence to the claims of said appellees, Salter & Marcy, R. & J. Watson, 
Seibrecht, J. M. Relf & Co., John Armstrong, F. Evans, Thomas R. Brads, 
and Crescent Insurance Company ; the said appellees to pay the costs of thi 
appeal; and that in every other respect said judgment be affirmed. 
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James F..Boyp v. Josern H. Estis et al. he 

Gratuitous bailees are not liable, except for losses occasioned by their fraud or gross negligence. 4 

A package of bank notes was delivered by the agents of plaintiff on board a steamboat fort. oP. 
portation, the amount of which was specified on the face of the package and the attention of ' 

officers called to its value—Held : That gross negligence is fairly to be inferred, from P 
that the officers of the boat could give no account whatever of its disposition. A 

PPEAL from the Second District Court of New Orleans, Lea, J. : appe' 

Bonford, for plaintiff. Singleton, for defendants and appellants. ME 


Sporrorp, J. The plaintiff seeks to recover the sum of $2,850, fromie} note 
defendant, it being the amount of a package of bank notes alleged tohavebem} day « 
delivered by his agents on board the steamer Frank Lyon, of New Orleam] year 
for transportation to Lake Providence, but never restored to him or a cont 


its destination. impr 
The answer of the defendants was a general denial, and they have appeal Tt 
from a judgment rendered against them upon the verdict of a jury. usuf 


They contend that the package was never received by any officer ofde 
Frank Lyon, for the purpose of carrying it to Lake Providence. 
Upon this point, there is the positive testimony of two witnesses in favord 
the plaintiff ’s assertion, witnesses who were deemed credible by the courtani 
jury before whom they were examined. a 
We find no evidence in the record, which countervails this positive te 
mony. ef 
But the defendants further say, if they did receive the money, they charged 
nothing for its transportation, and, therefore, cannot be responsible for its loa, 
except upon proof of gross negligence on their part, the burden of proving 
which devolves upon the plaintiff. ith 
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is line of defence is not quite consistent with the first position they as- Borp 
ed, to wit, that there was no bailment. Esris. 
_ The general rule is, that gratuitous bailees are not liable except for losses 
Se by their own fraud or gross negligence. 
we think that gross negligence in this case is fairly to be inferred from 
he fact, that the defendants can give no account whatever of the disposition 
the package after they received it. The amount of money inclosed was 
on the face of the letter, and the attention of the officer who received 
“it was called to the fact of its value. In the exercise of even slight diligence, 
he should have put it away immediately in a safe place. 
~ Judgment affirmed. 





ti JonatHan Davis, Sey., v. Carrot, Prircnarp & Co. et al. 


Usufructs are not exempt from seizure, except in the single case of the usufruct, given during the 
marriage to the father and mother, to the estate of a minor child. ©. C. 239. In all other cases 
it is subject to seizure and sale. C. C. 525, 547. 

The seizure of all the right, title and interest of the debtor in and to the thing seized, is a sufficient 
seisure of the thing itself. 

If the donor reserves to himself the usufruct of the property donated, the donation is considered 
void, and if the vendor retain the possession of the thing sold,.the sale is presumed to be simu- 
lated, With these presumptions in his favor, the jadgment creditor of the donor may seize the 
property donated, without having obtained a judgment annulling the donation. C. ©, 1520, 2456, 
1915. 

©. P. 649, 654, 655 


“eed? 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Durant & Hornor, for plaintiff. McCay & Edwards, for defendants and 
appellants. 

Merrick, C.J. On the 13th of March, 1854, the plaintiff subscribed his 
ite } + note in favor of the defendants, Carroll, Pritchard & Co., payable on the 18th 
day of March, 1855, for $1536 80. On the 23d day of June of the same 
year (1854) the plaintiff and his wife made a donation of the house and lot in 
a} controversy to their daughter, Mrs. L. Leeds, wife of John Leeds, the lot and 
improvements being estimated at $10,000. 

The donors reserved to themselves, during each of their natural lives, the 
usufruct of the property, with all the rents, profits, advantages, rights, ways 
and privileges thereunto belonging. The donee, in the same act, was prohibited 
from selling, affecting, mortgaging, donating, leasing or encumbering said lot 
of ground without the previous written consent of the donors. The right of 
return was also stipulated in the event of the death of Mrs. Leeds, without 
issue, before the donors. 

The plaintiff's note being unpaid at its maturity, the defendants, Carroll, 
Pritchard & Co., obtained judgment, and issued execution against the plaintiff 
in injunction, the defendant in that action. The Sheriff seized “all the defen- 
dant’s right, title and interest in and to a certain lot of ground situate in the 
First District of New Orleans, in the square bounded by Julia, Carondelet, St. 
Joseph and St. Charles streets. Said lot measuring, more or less, twenty-seven 
feet six inches front, on the north side of St. Joseph street, between St. Charles 
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and Carondelet streets, by a depth of about one hundred and forty feet, Wwe 
or less,) between parallel lines, bounded on one side by the property | eins 
lately belonging to Mary A. Davis, and in the rear by property belonging) 
the Poydras Female Orphan Asylum; said property being known by the No. 
166 St. Joseph street.” .? 
The plaintiff enjoined the sale of the property, on the ground that the right 
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to the usufruct of the property is exempt from seizure, and that the seizure of | T 
the right, title and interest of said plaintiff in and to said lot is not a sufficient, 2 
description of what was intended to be sold. Dov 

We remark, in reference to the first of these grounds, that were it conceded {ot i 
that a usufruct was validly retained, we are not aware of any law which ey. i B 
empts usufructs from seizure, except in the single case of the usufruet given tol 
during the marriage to the father and mother in the estate of a minor child, pera 
C. C. 239. In all other cases it is subject to seizure and sale. C. C. 525, 547, ob 
Act of 1842, p. 380, § 1. t 

The other ground of injunction presents, under the somewhat conflicting de- at! 
cisions of this court, more difficulty. tain 

In the case of Trudeau v. Me Vicar, 1 Ann. 427, this court uses the fo with 
language, viz: “The Sheriff, under his instructions, seized all the right, title wn 
and interest of the debtor in a lot of ground and buildings thereon, and adver 163 
tised for sale the right, title and interest of the debtor in the property seized, If 
This was a seizure and advertisement of the property itself. All the rights of on 
ownership of the debtor are embraced in the description. The terms right, the 
title and interest, used in the advertisement are not such as designate any other mas 
rights to be sold than those which the Sheriff is required by law to convey or tage 
notify the purchasers that they are to acquire anything short of the property sa 
itself. The Sheriff is only directed by law to convey to the purchaser, ata of 
sale under execution all the rights of the former owner to the thing sold. ode estat 
of Practice, Arts. 694, 690.” tion 

If the case just cited is to be recognized as authority, the seizure made in wat 
the present case was sufficient in form. But the cases of MeDonogh v. Gravier, Prop 
9 L. R. 542; Gales v. Christy, 4 An. 295, and Pickersgill v. Brown, 7 An, 304, Pus 
are cited as authorities the other way. In 

In the first of these cases the objection was not so much that the right, title and 
and interest of the party was seized, as that the land, the property in which aad 
the interest was claimed, was not sufficiently described. Indeed it does not qm 
seem to have been questioned that the seizure of the right, title and interest of solv 
a party in a thing was not a sufficient seizure of the thing itself. as 

In the second case it was held that “the judicial sale of the rights, claims JA 
and demands of the heirs of T. B., in right of their inheritance of their deceased judg 
father, on their mother and tutrix, was void, by reasen of the vagueness and lt 
insufficiency of the thing sold,” and that “the nature of the rights, interest, men 
claims, demands, should have been stated in such a manner as to give bidders in th 
a claim to their value.” Here again the objection was not that the rights apd the « 
interest of the heirs were seized, but that they were not sufficiently described, fart 
A contrary doctrine would place beyond seizure the undivided interests of heirs Prt 
in a succession, or a partner in a partnership, whereas it has often been affirmed | the 


by this court that the creditor cannot seize an undivided interest in an indi- 
vidual thing belonging to the succession or partnership, but must seize the ust 
divided interest of the heir or partner in the whole inheritance or partnership. 
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case of Pickersgill v. Brown, 7 An. 304, depends upon its peculiar cir- Davis 

The description of the interest seized was so complicated with  Oamnou. 
nties in regard to the mortgages, that in the language of the court 
+ was calculated to raise doubts and conjectures in the minds of bidders 
‘ito supplying any means at the time of the bidding by which such doubts 

be solved or such conjectures confined within any reasonable limits.” 
| This case, therefore, cannot be considered as overruling the case of Trudeau 
4 MeVicar, 1 Av. 427, and the seizure of all the right, title and interest of 
3 ‘Davis in and to the lot described, must be held to be a sufficient seizure of the 
lot itself. 
~ But it is contended that the question of the reality of the act of donation 
aan only be tried in a direct action, and not in this summary proceeding; that 
venture on such trial that which appears to us to be void may be shown 
to be valid. 

To this it may be answered, that if the donor reserve to himself the usufruct 
of the property donated, the donation is considered void, and if the vendor re- 
iain the possession of the thing sold, the sale is presumed to be simulated, and ‘ 
with these presumptions in his favor, it would be absurd to compel the judg- 
pent creditor to fight declared shadows and combat unreal pretensions. C. C. 
1520, 2456, 1915. 

Ifarguments of this kind could be listened to at all by courts of justice, they 
gould be more specious in the mouth of the donee claiming something under 
the act of donation, than from the donor in possession using his act of donation 
asa shield to protect himself whilst deriving from the property all the advan- 
tages of a real owner. Those who create clouds upon their titles for the pur- 
pose of defeating the pursuit of their creditors, have little reason to complain 
of seizures designed to meet the condition in which they have placed their 
estates, particularly as the debtor may give up property to satisfy the execu- 
tion at any time within three days after notice of the seizure, and nothing pre- 
yents him from notifying the Sheriff, and giving him a true description of the 
property to be sold. C. P. 649, 654, 655; 6 N. S. 88; 8 Rob. 152; 9 Rob. 42, 


Pumphrey v. Delahousaye. 
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In the present case we are satisfied that the donation must be treated as null, 
and that, under the scizure made, the property itself can be sold, and the 
ownership of Jonathan Davis, Sen., divested by such sale. 
The judgment of the lower court must be reversed, and the injunction dis-" 
solved, with damages; but as the judgment injoined bears the highest rate of 
conventional interest, no additional interest can be allowed. 
_As no appeal was taken as it respects the surety on the injunction bond, the ’ 
judgment cannot be disturbed as to such surety. : 
_ Itis, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that the injunction issued 
in this case be dissolved, and that there be judgment against the demand of 
the said Jonathan Davis, Sen., and in favor of the said defendants; and it is 
further ordered, that said Jonathan Davis pay the said defendants, Qarroll, 
Pritchard & Co., the sum of one hundred and eighty dollars, as damages for 
the wrongful sting out of the said injunction; and it is further ordered, that 
sid Jonathan Davis, Sen,, pay the costs of both courts, 
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Mrs. Harriet Fort, Wife, &c., v. Unton Bank or Loon 


Facts :--Not creating legal subrogation. Code, 2157. 
Where there is no price there is no sale. 
C. C. 2489, 2440. 


=e = 
PPEAL from the Second District Court of New Orleans, Lea, J. 
Elmore & King, for plaintiff. Denis, for defendant. R. H. “ ; 
executor, appellant. 
Voormes, J. The plaintiff claims the ownership of 230 shares of the 
stock of the Union Bank of Louisiana, alleging that she acquired the same 
purchase under an execution issued on a judgment in her favor against ve Ty 
band, F. M. Hereford, and prays to be recognized as such owner. 

As no appeal has been taken from the judgment rendered by the court belo, 
between the plaintiff and the bank, it is therefore unnecessary to notice the j issues 
raised by the action of the latter. It is proper, however, to observe, that what 
ever may be the result of the controversy between the other litigating parties, 
the interest of the bank, as settled by that judgment, cannot be affected, 

The executor of the late James McCalop, as intervenor, alleges that Fh 
Hereford is indebted to the estate of the testator in the sum of $2379 84 wih 
interest, according to the charter of the Union Bank, from the 26th of Jannary, 
1844, until paid, balance due on a promissory note of $3400, given by him to 
said bank for a loan on the 23d of December, 1842, and payable twelve months 
after date to the order of and endorsed by J. B. Hereford to John L. Lobiddl, 
and by the latter also endorsed ; that in order to secure the loan thus Obtained 











by him, F. M. Hereford also gave in pledge the 230 shares of the stock in ques J) aso: 
tion; that the note was duly protested at maturity for non-payment, and sab. | mquil 
sequently reduced by partial payments to the amount claimed ; and thus reduced, | woul 
McCallop became the owner thereof, on the 7th of January, 1847, by payment, } ‘lve 
and as such subrogated to all the rights of the bank as plegee. ‘The executor | ‘imttin 
thereupon prays that the stock be sold after due proceedings, and the proceeds § tha 
applied by privilege and preference to the payment of his claim. slave: 
The answer to the intervention sets up as matter of defence that MeOalop | tess} 

. had assumed, and was bound under his agreements of the 28th of October, 1846, | save 
and 7th of February, 1848, to pay all the debts due by F. M. Hereford tothe | tyhe 
Union Bank ; that he not only refused to fulfil his obligations, but violated the | ~ Un 
same by obtaining the control of those debts, and thereby procuring the foreed | jaym 
alienation of F. M. Hereford’s slaves, mortgaged to the bank at a great sacrifice, | ofth 
to wit: $9000, the difference between the price of adjudication and the real } ahi 
value thereof. F. M. Hereford claims as damages in re-convention this a the b 
and also the sum of $5000 as the hire of said slaves. ; mere! 
Prescripiion is also pleaded in bar to the action of the intervenor. T 
On the 10th of March, 1848, McCalop brought suit against F. M. Hereford | apre 
for the recovery of the balance due on the note, (in which the allegations ar 7 GC. 
similar to those set forth in the intervention,) and therein prayed for judgment } (ould 
in his favor, with all the rights and privileges attached to the note as subrogeef } jhim: 
the bank. The plea of prescription is therefore unavailable. © | price 
The question which arises between the plaintiff and intervenor, and whichis she ce 


the principal question in the cause, is whether any right of pledge existes a 
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od by the latter; or, in other words, was these any subrogation, either con- 0d 
or legal, which resulted from the alleged payments. As to conven- Uxion Bax. 
al subrogation, it is not pretended that any such ever existed, but it is insisted 
sat there was a legal subrogation. Subrogation takes place of right in certain 
»s enumerated in the Code, one of which is, “ for the benefit of him who 
‘sing bound with others, or for others, for the payment of the debt, has an in- 
est in discharging it;” Article 2157,}3. The question thus presents itself, 
McCalop such an interest? The record shows that F. M. Hereford’s plan- ‘ 
sion and slaves were mortgaged to secure 230 shares of the capital stock of 
“te Union Bank of Louisiana, and also a loan obtained thereon. On the 14th 
ber, 1843, the plantation was sold by F. M. Hereford to McCalop, the 

- former binding himself to give to the latter a guarantee against the mortgage of 

- the bank. Subsequently, the bank having taken steps to obtain an order for 

“fhe seizure and sale of the plantation, the proceedings were suspended at the 

sequest of Hereford to effect an arrangement, through McCalop, for the payment 

of the debt. Accordingly, on the 28th of October, 1846, the bank received of 

MeCalop a draft on J. B. Shaw & Co, for the sum of $5000, payable on the 4th 

@January, 1847, the proceeds of which when collected were to be applied, first 

jothe payment of the note, and the remainder thereof on account of the arreir- 

age on Hereford’s stock bond. In his written agreement with the bank, making 

“ fhis application, Mc Calop declares that he has assumed the payment of the stock 

om, and that Hereford is to transfer the stock to him. ‘This agreement ap- 

_ pears to have been ratified by another of the 7th of February, 1848, in which 

“MeCalop declares that he has given to Hereford five years to pay tue debt, the 

eer binding himself to transfer the stock to the former at a price to be fixed 

by Aessrs. Jacob & Frey, the president and cashier of the bank, and to give him 
‘ghoa mortgage on the same slaves then mortgaged to the bank, whenever so 

tyired by McCalop. The transfer of the stock was not effected, owing, it 

ould seen, tu the disagreement of the parties as to the standard by which its 

tale should be fixed, one of them contending that it should be according to its 

diirinsic value, and the other, its real value in the market. An attempt appears 

fohave been made by Hereford to put McCalop in default. Subsequently, the 

thves of the former, thus mortgaged, were seized and sold under executory pro- 

088 procured, it would seem, at the request of McCa'op. After the sale of the 

saves, the stuck was seized and sold under the plaintiff’s execution, as alleged 

by her. 

/ Under these cireumstances, it is evident that McCalop, in making the alleged 

Pytient. had vot such an interest as that required by the section of the Article 

the Code to which we have adverted, so as to give rise to a legal subrogation 
his favor. According to the clear and explicit terms of his agreement with 
Me bank, the draft of $5000 must be considered as given in payment, and not 

Metely us colluteral security as contended for. 

The plea in recunvention set up by F. I. Hereford is not well founded. As 
“WPre-reuisite to the recovery of damages the debtor must be put in default; 
“RC, i905, 1906; 3 R400. It is clear, under the circumstances, that MeCalop 
Wald wot have been put in delay. The stock was to have been transferred to 
Him at a price to be fixed by the President and Cashier of the bank. No sach 

Price has ever been fixed. “It is of the essence of a sale thut the price should . 
Wecertain, fixe i and determined by the parties. It may be left tu the arbitration 
‘iba third person; but if such person cannot, or be uvwilling to wake the esti- 
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—_ mation, there exists no sale; C. C., 2439, 2440.” In the absence ofan 
Umow Bawx. price, it is clear that the promise of Hereford to transfer the stock to # 
: could not be carried into effect, and was therefore nall and could ewer 
dam:ges. 
It is, therefore, ordered, adjudged and decreed that the judgment ot 
below be affirmed, with costs in buth courts. 







N. T. Epson, Curator, v. Frerer Brotaers—Syxes, Hype & 
Intervenors. 










Writs of attachments are to be satisfied out of the proceeds of the property attached according te iy Nopr 
order of date in which the respective seizures thereofare made. Seizure secures a lien,, : 
Allegations contradictory of each other cannot be heard. 





igen frem the Third District Court of New Orleans, Kennedy, J. 
Bartileite, for plaintiff and intervenors. 
Le Gardeur, for defendant and appellant : 


“There was no actual seizure by the Sheriff in any of the attachment eases, 
and consequently no privilege in favor of the intervenors.” 


Voornies, J. (Sporrorp, J., absent.) The litigation in this case ori 
as follows: Several creditors instituted respectively attachment suits again 
Isaac Donshea, their common debtor, who had absconded ; among others, the 
defendants, Freret Brothers, and the intervenors, Sykes, Hyde & Co, The ab 
tachment of the latter was levied on the 2d, and that of the former on 
of June, 1849, on all the property of Donshea; Freret Brothers claiming besil 
the vendors’ privilege, to secure $1992 55, alleged to be the price of a certain 
engine and boilers, included among the effects thus attached. William Wilber | omy 
also bronght an attachment suit against Donshea for the recovery of $1000ab | 
leged to be for work and labor done, &c., for which he also claimed a privilege 
An order granting the writ as prayed for issued on the 31st of May, 1849. No 
judgments appear to have been rendered in these suits, except in that of Sykes 
Hyde & Co., in which they recovered on the 6th of December, 1849, the sumof — 
$968 70, “with privilege on the property attached.” 

The evidence shows that Mr. Freret was, in the meantime, “ appointed keeper 
of all the machinery, engines, &c., in the building at the corner of Julia and St 
Paul streets,” the same on which the attachments had been levied. On the ®¥d 
of January, 1850, Freret Brothers sold the property: thus attached for the price of 
$1600, payable at six and twelve months credit. Donshea having died, the 
tiff was appointed curator tv his estate, and as such instituted the present 
against Freret Brothers on the 22d of December, 1852, claiming the restoration 
of the property thus sold by them, or, in default thereof, $3500 as the value of 
said property. 

Sykes, Hyde & Co., through the liquidator of this firm, intervened in the 
present suit, alleging that the property claimed by the plaintiff had been seized 
by the Sheriff at their suit, and also at the suits of others, and delivered @ 
Freret Brothers; that thy judgment rendered in their favor gave them a liem@a 
the property attached, whercby they were entitled to be paid by preference over 
all others out of the proceeds of the sale thereof. oi 
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= below gave judgment against the plaintiff, dismissing his action, 
of the intervenors against the defendants, Freret Brothers, for the 
3 $400, with interest. This appeal was taken by Freret Brothers alone 
p that judgment. 
well settled in cases of attachment, that the first levy gives to the creditor 
privilege to have his judgment satisfied out of the proceeds of the sale 
property attached, than that of a posterior levy. The intervenors’fprivi- 
in this case must therefore be considered, under the evidence, as higher 
a that of any of the other attaching creditors. 38 L. 183, 17 L. 160, 8 L. 59, 
pL. 461, 3 R. 457. 
his alleged in the defendants’ answer that Donshea had sold the property at- 
‘jehed to Miss Mary Collins previous to the levying of the attachments thereon, 
go that the sale made by them was authorized by her and the attaching creditor. 
foproof of any such authority on the part of the intervenors is to be found in 
fherecord. Neither is it shown that Miss Mary Collins ever asserted any claim 
jp the property in question during the pendency of the attachment suits. The 
gidence, on the contrary, justifies the inference that Donshea had never parted 
with his possession. Moreover, the appellants must be considered as estopped 
from setting up the alleged transfer as a ground of defence. In this attacyment 
ait against Donshea, it is alleged i in the affidavit that the property on which their 
as vendors existed was still in their debtor’s possession. “He is not 
phe heard who alleges things contradictory to each other.” 
“Yprelation to the appellants’ claim, as subrogees of Wilber, we do not think 
the Judge, a quo, erred in disregarding it. Wilber himself, sworn on behalf of 
the Appellants, says that he sold to the latter his claim against Donshea for the 
gan of $150. This, coupled with his affidavit to obtain the writ of attachment, 
isthe only evidence in the record to sustain the claim. 
\ We do not think that the appellants, under the evidence, have any reason to 
wmplain as to the value of the property fixed by the Judge a quo. 
itis, therefore, ordered and decreed that the judgment of the court below be 
afirmed, with costs. 


Joux Donovan v. Toe Crry or New Oreans. 


‘Miwtion will not lic for damages resulting from a lawful act. 
0,0. 2294. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Bright, for plaintiff and appellant. Michel, for defendant. 

"Voormes, J. This is an action for the recovery of damages. In widening 
 Rofignac street, under an ordinance of the Second Municipality, a portion of 
Sht of ground belonging to the plaintiff was required for that purpose. To 
et the expropriation, proceedings were instituted in accordance with the 

ions of the Act of 1832. Those proceedings, in which other proprietors 
tne also parties, gave rise to a protracted litigation, as may be seen by 

‘Wlerence to the decision of our predecessors, reported im'7 Ann. 76. 

"The gravamen of the plaintiffs’ action in the present case is, that he was 
deprived of the use of his property during the existence of that litigation, in 
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consequence of which he was unable to rent his property on fave 
or to venture upon making any improvements upon the same, &c, Bed 
that he has sustained damages resulting therefrom, to the amount of ¥ 
which he seeks to recover of the defendant. a4 





















The only plea set up in the defendant’s answer, is a general denial, 

The court a gua gave judgment in favor of the defendant, and the 
appealed. 

An act done under a lawful authority, if done in a proper manner, 25 co patil 
rectly observed in the opinion of the Judge @ quo, will not, as a general mip a 
subject the party doing it to an action for the consequences which may figg | s+ 
from it. The Article 2294 of our Code, on which this action rests, is ident Si 


cal with Article 1382 of the Napoleon Code. Marcadé’s commentary aS PI 
this article, as to its meaning and application, leaves no room for any A 
our minds. He says: “Tl faut bien remarquer ce mot faute, dont ona qud- | and ay 


quefois fait abstraction et qui est essentiel 4 l’exactitude du principe, Qy Le. 
entend souvent dire que tout fait causant du dommage, oblige son autegr 4 him t 
réparer ce dommage. C’est une grave erreur. L’auteur du fait dommageabie of an 


n’est tenu 4 réparation que quand ce fait est en méme temps repréh 
c’est-A-dire illicite et imputable tout 4 la fois, Gomme on I’a vu plus haut} a 
un mot, quand l’acte constitue une faute de la part de son auteur, qui, 
part n’avait pas le droit de l’accomplir, et qui, d’un autre cdté, I’a accompli 
telligemment et avec le libre usage de sa volonté.” 5 vol. 266. Henee, 
action will not lie fora damage resulting from a lawful act. It is 
law, damnum absque injurid. Indeed, every defendant against whom an ae- 
tion is unsuccessfully brought, must inevitably experience some injury orig 
convenience for which he receives no adequate compensation. Yet in such 
cases, however great may be the hardship, it is clear that the party inj 
left without any remedy. The maxim, wbi jus ibi remedium, is therefore no t 
universal in its application. 7 
In the case at bar, the power of the corporation to make the appropriati 
of. the plaintiffs’ property for the purpose mentioned, does not appear to hat ¢ 
been questioned. It is not alleged, neither is it pretended, that the local . 
thorities, in the exercise of that power, acted maliciously or without a duet 
gard for the rights of the plaintiff. It is true those proceedings were p 
ed, but it may be attributed, according to the evidence, to causes which were 
unavoidable and imputable, not more to the one than to the other of the par 
ties. The case of McLaughlin, 5 Ann. 504, on which the appellant 
we do not think is analogous to the present. There, it appeared that the pro 
ceedings had been twice commenced, and at each time abandoned. But inthe 
case against the plaintiff, there was no such abandonment. On the contrar 
the litigation appears to have been terminated by the voluntary transfer 
the property in question to the city, for an adequate price. The plaintiff m 
have, in the forum of conscience, strong claims to indemnity, as was intim x. 
by our predecessors, but it is clear, in point of law, that his action cannot of 
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maintained. 
It is therefore ordered and decreed, that the judgment of the court bald 
be affirmed, with costs. 
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© Ganoune E. Donzar, Administratrix, v. Roserr Murray et al. 

ee, ere 

. q ; Amexpert sued the plaintiffs in the suit in which he had been appointed, for compensation for his 

Ps “gervices ; no citation having been made on one of said plaintiffs, it was objected by the other 

: that the liability of co-plaintiffs for costs being joint, both should have been cited : Held, that the 
objection should have been pleaded as an exception, in imine litis. 

“pliability for judicial costs is solidary. By Art. 2082 it was not contemplated that a distinction should 
be drawn between the liability of plaintiffs and of defendants for costs. 

grt. 8508, C. C., refers exclusively to the fees of Parish Judges, Sheriffs, Clerks and Attorneys—com- 
pensation due to experts is not included. 














* 


4 PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
W. H. Hunt, for plaintiffs. Budd & Lambert and Murphy, for defendants 
and appellants. 

Lea. J. The defendant Murphy is appellant from a jadgment condemning 
him to pay the costs of a survey made by the late George T. Dunbar, in virtue 
of an order of court rendered in a certain suit (not yet decided) in which Robert 
Murphy and Casimir Gardanne are plaintiffs and N. N. Destrehan is defendant. 
Murphy denies that said Dunbar was ever appointed by him, or that he was ever 
appointed by the court at his request, or on his application ; and further, pleads 
prescription. We think it is manifest, from an examination of the record of the 
ease in which Dunbar was appointed to act as an expert, that there existed a 
necessity for making such an appointment; and, even assuming that there was 
some irregularity in the manner of making the appointment, it appears that the 
defendant acquiesced in and assented te it. 

The value of the services rendered has been established by evidence, to which 
no counter or rebutting testimony has been offered. 

Under these circumstances the defense is confined to three points. 

_ Ist. That the litigation, in the prosecution of which the services were ren- 
dered, was instituted jvintly by R. Murphy and Casimir Gardanne, that their 
liability for costs as plaintiffs is a joint obligation, and that, therefore, Gardanne 
: should have been made a party to the suit. 

4. That the obligation being joint each plaintiff is bound only for his virile 
" share of the costs, and then only in the event of his being cast in the suit in 
re which such costs were incnrred. 

* $d. That the action is prescribed. 
8, The fir-t objection, even conceding its validity, should have been pleaded ag 
o 
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an exception, ix limine litis. 

2d. We cousider a liability for costs to be solidary. By the Article 2082 of 
the Code, it was not contemplated that a distinction should be drawn between 
the character of the liability of plaintiffs and defendants for judicial costs. No 
reference is made to the liability of plaintiffs as they are always liable for costs. 
* 84. We think the plaintiffs’ claim is not barred by preseription. Art. 8508 
FY the Civil Code refers exclusively to the fees of Parish Judges, Sheriffs, Clerks 
“4 and Attorneys. Compensation due to experts is not included, 

Judgment aflirmed. 
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Tuomas J. May v. Mary P. Norton. 


The answers of two witnesses to interrogatories propounded to them, were written down by : 
missioner as one deposition, which was signed by both witnesses—Held: that the whole 
answers must be taken as testimony given by both the witnesses. Bae 


PPEAL from the Third District Court of the parish of Jefferson, Burthy 
Waples & Waples, for plaintiff. Chilton & Perkins, for defend 
appellant. 
Bucwanay, J. This is a suit upon a building contract, and for extra 
The defence is that the work was badly executed, and that defendant wa 
obliged to employ other workmen to do portions of the work over again, fr 
which damages sre claimed in reconvention. 7 
It is in proof that defendant put the plaintiff in mord before employing @ ¥ : 
workmen to repair the defects in the building. . = 
There are three bills of exception taken by plaintiff: Ist. To the admission 
of the depositions of two witnesses, taken under commission, under inter 
tories in writing. The commissioner wrote down the answers of the two: 
nesses as one deposition, and both witnesses signed. It is contended that , : 
answers should have been separately written down for each witness, 
would have been more regular, but we do not think that the form adop 
the commissioner invalidates the evidence. Both witnesses have undoubt lly 
signed and sworn to every thing that has been written down as answers to. 
several questions propounded. The whole of those answers must, therefor, 
be taken as testimony given by both the witnesses in the cause. ae 
The other two bills of exception relate to an assumed discrepancy in the dale” 
of the notice given by the defendant to plaintiff, as stated in the answer, and _ 
as given in evidence. We have not been able to detect this discrepancy in the 
transcript. The cosy of the notice therein contained has no date. Andifit” 


had, the date would be immaterial. The date of delivery of notice is proval J ¢ 
by two witnesses, and corresponds with the date mentioned in the answer, _ ; - 
Upon the merits, the conclusions of the District Judge appear justified by [| sig 
the evidence. | ste! 
Judgment affirmed, with costs. = 
kno 
dut 
ineclciaaleieiieettpiliniaidsaaaiaitiaa tha 
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Antoine Larorest v. His Creprrors. 43 
The whole of the property surrendered by the plaintiff having been sold and distributed ameng it : lant 
creditors, he, as syndic, took 4 rule on the creditors to show cause why certain judicial i. 
should not be erased, on the ground that they fell by the surrender and final settlement of thei jad, 
solvent’s estate: Held, that the rule was properly discharged, the syndic being Armctu eile diss 
and therefore incapable of standing in judgment. : 

et ’ and 
PPEAL from the Fifth District Court of New Orleans, Augustin, J. $3 gro 
M. &H. H. Taylor, for appellant. Denis, for Aicard. Pitot, for Recordat § faci 
of Mortgages. Augustin, curator ad hoc, for Mrs. Snowden. _f wi 
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J. The whole of the property surrendered by the plaintiff in this 
yas sold and the proceeds distributed among his creditors according to the 
Seon which also embraced all the other assets of his estate. 
‘The conventional mortgages existing on the property were erased by the 
¢, who was the insolvent himself. 
r tate was then entirely settled and the functions of the syndic conse- 
at an end. 
The syndic, however, took a rule upon the creditors placed on the schedule to 
how cause why the judicial mortgages then existing should not be erased, on 
‘the ground that they necessarily fell by the surrender and the final settlement of 
tenet estate. 
rule was discharged and the syndic appealed. 
| “Wed do not think the Judge a quo erred in discharging the rule. The syndic 
; was functus officio, and therefore incapable of standing in judgment. Besides, 
object of the rule was not to effect the erasure of mortgages existing on 
derived from the estate, but upon property which. might thereafter be 
by the insolvent. 
lis contended by the appellant, and it may be true, that those mortgages 
no existence whatever with respect to new property, which, by law, is 
entirely beyond the reach of the old creditors, except by a new surrender 
4 by them. But we do not think we can express any opinion on this 
_ aetion, as it does not properly arise in this case. 
~ dis, therefore, ordered that the judgment of the court below be affirmed, with 
Re-hearing refused. 


“TR. 





Jupson & Co. v. Lewis Hertz, Tutor, &c. 


i mortgage on the property of a minor was attacked on the ground that the under tutor was not 
called to the family meeting which consented to the mortgage. The following acknowledgment, 
‘signed by the under tutor, witnesses and notary, was written at the foot of the proces verbal of 
the family meeting, to wit: “and S. N., the under tutor ofsaid minor children, having waived due 
notice to attend, and having taken full cognizance of the foregoing proceedings, declared that he 
approved the same in every respect.” Held: that it cannot reasonably be inferred from this ac- 
knowledgment that the under tutor was absent from said family meeting. The law makes it the 
duty of the under tutor to oppose the homologation of the family meeting when he is of opinion 
that it is injurious to the interest of the minors. Its requirements to attain that object were sub- 
stantially complied with in this case. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

H. D. Ogden, for plaintiffs. Preaux & Derbes, for defendant and appel- 
lant. 
» Voormes, J. On the 17th of December, 1849, Ester Peixotio obtained a 
judgment against her husband Louis Hertz for a separation of property and a 
dissolution of the community of acquets or gains which existed between them, 
and also for the sum of $2000, as her paraphernal funds. A slave and lot of 
ground were seized and sold on the 2d of February, 1850, under a writ of fiert 
Jacias issued on her judgment, the nett proceeds of which were credited on the 
writ, leaving a.balance in her favor of $1321 80. The writ was not returned 
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by the Sheriff until the 10th of October, 1851. Nothing shows that any 
on her part, was ever made to enforce the payment of that balance, 
inception of her suit to the time of her death, which took place in Sep 
1853, her husband was represented to be insolvent. In September, 1851, a 
March, May and September, 1852, she acquired by purchase a slave and seven 
lots of ground, aecording to the conveyances of which the price paid in ’ 
amounted in the aggregate to $3159, and that on terms of eredit to up 
$500. Itis also in evidence that expenditures were made during her i 
for valuable improvements on some of the lots thus purchased by her, om 
which, for extra buildings, &e., amounted to the sum of $950. On the 80th 
September, 1852, she obtained a loan of $2400 from the plaintiffs, for which she 


fe 





























gave them her eight promissory notes of $300 each, secured by mortgage, fom 
of which remaining unpaid form a part of the plaintiffs’ demand. On the 9g) | fendants 
of June, 1853, she obtained a further loan of $2000, for which she gave the 
plaintiffs her promissory note, which constitutes the other part of their d | othe! 
and the only subject-matter in litigation. After her death, in order to ob . 
prolongation of the payment of this note, deemed advantageous to her minor gall & 
children, a family meeting was convoked at the instance of this natural tute, — ‘Ther 
Louis Hertz, to authorize him to give the plaintiffs a mortgage on the property | The 
of her succession. The determination of the family meeting advising the mor) | bpvat 
gage was homologated and the mortgage aecordingly given. “t throug 
The validity of the mortgage thus given, and which is sought to be enforced! | - Fenstal 
by the plaintiffs, is attacked by the under tutor, intervenor in the prosecution,” F of the 
on two grounds: Ist, “* That he was not ealled to the family meeting, who com Widow 
sented to the mortgage in favor of Judson & Co. against the minors Hertz; anh | 
2d, that the debt for which the mortgage was granted was not a debt of the | ingto 
wife, but a debt for Heriz himself.” > | Bank, 
We consider both grounds untenable. The following acknowledgmen) }° #02 
signed by the under tutor, witnesses and notary, is written at the foot of the Fonsi 
act of family meeting, viz: “ And Samuel Nathan the under tutor of said minor deseri 
children having waived due notice to attend, and having taken full eognizaneeoh” of Fi 
the foregoing proceedings, declared that he approved of the same in every Te its ri 
spect. In faith whereof he hereunto signs his name with the said notaryané | 8! 
above named witnesses.” We do not think it can be reasonably inferred from give 
this that the under tutor was absent from the meeting. The law makes it the situa 
duty of the under tutor to oppose the homologation of the family meeting whet ofw 
he is of opinion that it is injurious to the interest of the minors. Its requine for t 
ments to attain that object were, in our opinion, substantially complied with ® mp 
the present case. The cases on which the appellant relies do not appear tow said 
to be analogous in point of fact to the present. In Commaua v. Burbin, 6 NS fw 
455, it appeared that the under tutor was not present at the meeting; and it was ud 
likewise the case in Stafford v. Villain, 10 L. 328. In neither of those casesit | full 
did not appear that the under tutor had taken any part in the proveedings of the | Jar 
family meeting. * oft 
On the other point, the evidence satisfies us, as it did the Judge a quo, that the - 
je 
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money was received by the wife and used upon her property, and consequently 
enured to her benefit. es 
It is, therefore, ordered that the judgment of the court below be afr 


costs. 
~ 
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Roman and C. A. Kernion v. L. E. and F. J. Forstaut. 











, not bound for a debt, who pays it in discharge of the debtor, and receives at the 
from the creditor a subrogation to his rights, can receive from the debtor only the amount so 
a: tothe creditor. Aliter, if the transfers from the creditor were made in virtue of a gale or ) 






¢.0.2978. 
- ceesAL from the Fifth District Court of New Orleans, Augustin, J. 

a \ Roselius and Fitz, for plaintiffs. £. A. Bradford and L. Hunton, for de- 

fendants and appellants. 
4 Bocnaxan, J. Defendants and appellants complain of the following charge 
SF the District Judge to the jury: “That, according to law, (C. C. 2130,) Ed- 
and J. Forstall, having acted for the benefit of the firm, (of Roman, For- 
jal é Co.) was only subrogated for what he paid.” 

There was no error to the prejudice of the defendants in this charge. 

The notarial act of the 28th February, 1846, was a compromise of debts due 
by various parties to the Citizens’ Bank. The parties to the act were the Bank, 
through its President, and Edmond J. Forstall. It sets forth, that Ldmond J. 

Jontall, “desiring, by means of a compromise, to arrive at a sinal settlement 

of the balance of the debts due to the Citizens’ Bank by the late Madame 

Widow Poeyfarré, Messrs. Forstall Brothers and Messrs. Forstall, Roman & 

(a, which debts amount, in capital, interest and costs, to $31,854 20,” accord- 

ing to a detailed statement which follows, “ has proposed to the said Citizens’ 

Bank, in order to obtain the full and entire discharge, in favor of the succes- 
+> sinof Madam Widow Poeyfarré, of Messrs. Forstall Brothers, and of Messrs. 
Fontall, Roman & Co., and of the other parties to the notes and drafts above J 
deseribed, with the exception of Lancaster, Derby & Co., (acceptors of the drafts 
of Forstall, Roman & Vo.) against whom (L., D. & Co.) the Bank reserves all 
itsrights, of all the rights, titles and claims which the said Bank might exer- 
tise against the parties to the stock notes, notes or drafts above described, to 
give to the Bank, in payment of the said sum of $31,854.20, four lots of ground, 
situated in the faubourg Delord, of the Second Municipality of New Orleans,” 
of which lots the description follows. ‘“ That the Bank accepts the proposition ” 
for reasons stated. ‘Consequently the said Edmond J. Forstall, as a dation 
m paiement of said sum of $31,854 20, gives, cedes, transfers and abandons to 
ssid Bank, with all legal warranties, four lots of ground,” as described. 

The act proceeds: “This dation en paiement is made by the said Edmond 
J. Forstall, to the effect of obtaining from the Citizens’ Bank of Louisiana, the 
ull and entire discharge, in favor of the succession of the late Widow Poey- 
Jarre, of Messrs. Forstall Brothers, and of Messrs. Forstall, Roman & Co., and 
of the other parties to the notes and drafts above described, (except Lancaster, 
Derby & Co., the acceptors of the said drafts, against whom the Bank pre- 
serves all its rights,) of all the rights, &c., which the Bank could exercise 
against those parties, and to liberate them, towards the said Bank, from the 
tid sum of $31,854 20. Consequently the said H. Bs Cenas, in his quality of 
President of the Bank, consents to a full and entire discharge, (repeating the 
Words of the preceding clause,) and liberates them (the succession of Widow 
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Poeyfarré, Forstall Brothers, and Forstall, Roman & (o.,) entirely a 
from the sum of $31,854 20, balance due by them as drawers or endoms 
upon the notes and drafts above described; only reserving a recourse for pay, 
ment of the two drafts of Forstall, Roman & Co. against Lancaster, Derby 4 
Co., of Richmond, the acceptors of the said two drafts.” ie. 
“ And in consideration of the aforesaid dation en paiement, the said ¢ 
in his capacity of the President of the Bank, subrogates the said : 
Forstall, but without any warranty whatever on the part of the Bank, toall 
the rights, titles and claims, such as they are, which the Bank has oF might, 
exercise against the parties to the said notes and stock notes.” : 
“The said Cenas, in his quality aforesaid, now delivers to the said 
J. Forstall, who acknowledges it, the stock notes and notes above deseri 
And the undersigned notary, after having made mention, at the request of the 
said Forstall, upon the face of the said two drafts, of the discharge consented, 
to by the Citizens’ Bank, in favor of Forstall, Roman & Co. as drawers, and of 
the succession of Widow Poeyfarré as endorser, of the said two drafts, hag 
delivered the said two drafts to the said Cenas, in his quality of President, who 
acknowledges it.” 
It is to be observed that Edmond J. Forstall does not appear to have been 1 
personally bound for any of the debts included in this compromise. “i 
It is further to be observed that several of those debts due by the Widow, by th 
Poeyfarré, and by Forstall Brothers, were secured by mortgages. 
It is proved that the four lots of ground thus transferred by Edmond. J. Th 
Forstall to the Bank, realized to that institution a sum of ten thousand dollars ; nil 
and the defendants have been credited in settlement of partnership with plain-. “jg tha 
tiffs, by the auditors and by the special jury of merchants, who passed upon, 7 gith 
this case in the District Court, with the sum of $3464, as a proportion of said, 
sum of $10,000, equivalent to the obligations of Forstall, Roman & Co. ins 4} tips 
cluded in the act of compromise with the Citizens’ Bank. Those obligations, 7 gq 
are stated by the auditors to amount to $12,994, composed of the following 
items : 
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Ist. A note of F. R. & Co., endorsed by Widow Poeyfarré........ $6,784. 
2d. A note of G. A. Durell, endorsed by F. R. & Co...........-. 6,20 
$12,908 


We turn to the consideration of the argument, as presented to us by the 
learned counsel, on the legal effect of the act of compromise of 28th February, 
1846. be 

The argument assumes that $12,994 was the amount of Forstall, Roman & 
Co.’s indebtedness to the Citizens’ Bank, settled by that compromise; and itis) 
contended, on behalf of the defendants and appellants, that they are entitled 
to a credit, in settlement of the partnership, for the whole of that amount ag” 
transferrees of the rights of Edmond J. Forstall under the notarial act in ques” 
tion. : Se. 

Taking for granted, argumente gratid, that defendants are such transferrees, 
(although there is no proof of any transfer of Z. J. Forstall’s rights to them,” 
the position of defendants appears identical, in all its essential features, with 
that of the plaintiff in a suit decided by the Court of Cassation in the year" 
1810, and reported at length by Merlin in the Questions du Droit, verbo Sab-” 
rogation de Personne, paragraph 1. ae 
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st case a third party (Bellanger) paid a debt, consisting of the capital 
wears of interest of an annuity secured by first mortgage upon a property, 
“hich Bellanger held asecond mortgage. The creditor and first mortgagee, 
he terms of a notarial act, in consideration of said payment by Bellanger, 
“sented in favor of his debtor a full acquittance and discharge of the debt, 
Asubrogated Bellanger to all his rights, actions, privileges and mortgages 
stnct the debtor. The payment was made in depreciated government paper, 
tg nationauz,) which the creditor received from Bellanger at par. Seve- 
Ajyears afterwards Bellanger sued the debtor for the total amount of interest of 
“Wpannuity, calculated to the date of the institution of suit, claiming to be the 
‘holder and owner of the annuity, in virtue of the subrogation which he had re- 
-gived from.the creditor and first mortgagee. But the debtor tendered in court, in 
" fillsatisfaction of plaintiff’s legal rights against him, the amount really paid by 
‘Planger to his creditor, being the actual cash value at the time of payment 
ithe assignats with which that payment had been made. And the Court of 
















id of (sation decided, ir affirmance of the judgments both of the court of the first 
has “japtance and of the court of appeal, that the real tender was good and suffi- 
who dent; that Bellanger was only entitled to a reimbursement of the amount by 

_ } jimactually paid, and that the effect of the clause of subrogation in his act 
een 


 gasnot to revive for his benefit a debt extinguished by the very terms of the 
att, but only to substitute the subrogee in all the mortgages and privileges held 
by the original creditor for the reimbursement of the sum paid to the discharge 

» Ef of the debtor. 

bd. The doctrine of this arrét of the Court of Cassation is that of the Roman 


= 





TS 5 qn French law and of all the commentators. The contrary doctrine, which 
in-, ‘jsthat of the defendants in this cause, arises from a confusion of subrogation 
pon. | with cession or transfer. But all the authorities agree that these legal terms 
aid, | genot synonimous. See Merlin, Repertoire de Jurisp., verbo Subrogation, and 
ins the authorities collected by the same author in his Questions de droit, loco citato, 
ms. } sid by Zachariz, Droit Civil Frangais, 2d vol., par. 821. 
ng ‘Payment is a mode of extinguishing a debt. Subrogation is a fiction of law, 
: riginating in the 26th law of the Roman Digest, title “de jidijussoribus et 
4 mandatoribus,” by which the creditor who grants the subrogation to another 
10 who pays, “non in solutum accipit, sed quodammodo debituris nomen vendidit,” 
04° whence the maxim of the civilians, “‘subragatus magis omissi nomen, quam 
he’ | wlvissi videtwr.” 
y; “La subrogation,” says Marcadé, vol. 4, § 708, “n’étant point un achat de 
‘# lacréance, puisqu’elle suppose, au contraire, que cette créance est payée, et 
& par conséquent éteinte, il s’ensuit que si cette subrogation avait été consentie 
H pour une somme moindre que le montant de la créance, le subrogé, au lieu de 
@ | pouvoir réclamer au debiteur le montant intégral de la créance, comme le pour- 


is’ | mit un cessionnaire, ne pourrait lui demander que la somme qu'il aurait 
+ | dboursée. En effet, quand j’achéte une créance, c’est cette méme créance qui 
« } wappartient, quelque soit d’ailleurs le prix pour lequel je I’ai achetée, et 
, | C'est cette méine créance que j'ai & recevoir contre le débiteur. II en serait 
y de méme, si ia créance m’avait été cédée gratuitement, puisqu’alors j’ai 
i 





h bien la créance qu’avait le précédent créancier. Mais quand, au contraire, 
r | jaifsit un paiement avec subrogation, le paiement ayant, éteint la précédente 
-> } ¢téance, ce n’est plus elle qui m’appartient, c’est une créance nouvelle, 
% 7 résultant de ce que j’ai fait un déboursé pour le profit du débiteur. Je ne 
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puis donc réclamer que ce déboursé, et non pas une ancienne 
n’existe plus. Si pourtant,” continues Marcadé, “dans le cas d'un; 
moindre que le montant de la créance, il résultait clairement, soit deg: 
de l’acte, soit des circonstances, que l’intention du créancier et du tier 
ment été que ce dernier efit la créance entiére, il faudrait bien 
volonté des parties; mais on ne pourrait le faire, qu’en reconnaissant gps 
parties, nonobstant les termes inexacts dont elles ont pu se servir, ont sit 
véritable cession, et non un paiement avec subrogation.” Bi 
The excepted case, supposed by Marcadé, certainly is not found in dine. 
cord. The terms of the act, so far from expressing a transfer of the | 
credit by the Citizens’ Bank to Forstall, express, with studied precision, in , 
less than three distinct places, the full and entire acquittance and dischan | 
of the debtors, Forstall, Roman & Co. And as to the circumstances 4 
ing the transaction, we find it asserted in the notarial act itself, as well asiy, ie 
the resolution of the Board of Directors of the Bank which authorized thy ay 
President to accept the terms of compromise offered, that the personal a 
ties of the debts thus discharged are null, either because the debtors have failed ‘s: 
or because they are entirely unable to pay their debts, (‘dans l’iumpossibilithdy J 4, 
s’acquitter de leurs engagemens.” Even were the terms of the notarial act dig | 
charging Forstall, Roman & Co., less clear than they are, it could not be 
in the face of the clause just copied from the act, that the respectable partigg 7 
to this notarial act contemplated a speculation upon two of the four paring § 
of this insolvent concern, for the benefit of the other two partners, by a cettig | 

of the whole credit for one-third of its face, to two out of the four solidary om 
a 
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debtors, through a person interposed. We are persuaded that we truly com 
strue the intention of those parties, in deciding that they meant what the 
have said, a full, final and entire discharge of Forstall, Roman & Co, andd 










each of the partners of that firm, in consideration of the property transfemj | la 
to the Bank by Mr. Edmond Forstall. The copy of the minutes of the Bank | | died 
was properly admitted in evidence, at least to elucidate the intention of th | Ti 
Bank, and after the call made by plaintiffs for the production of Mr. £. J. Tan | den 
stall’s letter to the Bank, it was also good as secondary evidence of theem | © W 
tents of that letter. . é: tain 
From the facts and circumstances of the case, as well as from the expr | ash 
sions of the notarial act of the 28th February, 1846, it clearly appears that | | incu 
Edmond J. Forstall acted, in the words of the charge to the jury, for thebam | —telic 
Jit of the firm of Forstall, Roman & (Co., or in the words of Article 430d | intl 
the Code, jor the discharge of the debtor. From the payment thus madeanl } Ad 
the discharge of Furstull, Roman & Co.’s previous engagements to the Citizen? } mui 
Bank, has arisen a new engagement towards Edmond J. Forstall, or to those | adn 
who may be in his rights. That engagement imposes upon Forstall, ei ood 
é& Oo. the obligation of reimbursing to Z. J. Forstall or his assigus, all thathe } © the 
has paid for them. And this obligation flows, not from a contract, bee Zi Tan 
contracts are only formed by the agreement or convention to which Forstal ] tha 
Roman & Co. were parties. But it takes its course in equity, which fo : (He 
one to enrich himself to the prejudice of another, or that services rendemi > suf 
should be onerous to those who have rendered them. There has then inter bro 
vened here a guasi contract, from which have resulted mutual rights and action J 5d 
which the Roman law calls negotiorum gestorum. Mr. Edmoud J. Forstala | & 


been in this transaction a negotiorum gestor, since, without a mandate, heh} © 
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d the business of Forstall, Roman & Co. All that he (or his assigns, — 
k then, is to be indemnified for all the useful and necessary expenses = Foust. 
She hasincurred. OC. C. 2278, Inst. Just. § 1, de obl. quee quasi ce con- 
; Dig. de Negitiis gestis; Merlin Qu. de Dr., vol. 14, p. 389. 
find no error in the allowance made by the auditors and by the jury of 
Seount upon the notes of defendant running from one to ten years, given to 
Mi, Consolidated Association by the contract of 19th November, 1846, in ex- 
for the endorsement of Forstall, Roman & Co., past due and protested. 
4 is, therefore, adjudged and decreed, that the judgment of the District 
be affirmed, with costs. 
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- pdinease, to be the basis of a redhibitory action, must be suchas would have baffled the efforts of 
> tegular medical aid promptly administered. 

PS it was not ascertained of what disease the slave died, or what was the cause of his death, and 
~ he received no medical treatment, itis impossible to say that he died of an incurable disease. 

fhe vendor does not take the risk of the service in which the slave may be employed. He does not 
“ it that the slave will not be attacked by disease within the time limited, nor that the slave ! 
a will resist the disease without the aid of medicine or of medical art. He does warrant against the 
 @tistence of any incurable disease, but until a sufficient test of incurability is supplied by the 
> vende, his warranty is not broken. 


Taomas McLetuan et al. r. Tuomas Wiis. 





he PPEAL from the Third District Court of New Orleans, Kennedy, J. 

Koontz, for plaintiffs and appellants. Bonford, for defendant. 

' Iga,J. This is an action to recover the price of a slave who it is alleged 
died of a redhibitoty complaint existing at the time of the sale. 

. Theslave was purchased on the 15th day of November, 1849, and died sud- 
denly on the 22d day of the same month. 

» We concur with the District Judge in the opinion that, as it was not ascer- 
tained of what disease the slave died, or what was the cruse of his death, and 
-as he received no medical treatment, it is impossible to say that he died of an 
vincurable disease. The fact that medical assistance could not be obtained 
otélieves the plaintiffs from the charge of neglect, but does not supply the defect 
“inthe proof, which, in the absence of other evidence, is essential to a recovery. 
“A disease, to be the basis of a redhibitory action “in a case where death ensues, 
»must be such as would have baffled the efforts of regular medical aid promptly 
wiministered.” See 9 La. 63. 

© As was correctly rendered by the District Judge: ‘‘The vendor does not take 
‘the risk of the service in which the slave may be employed. He does not war- 
emant that the slave will not be attacked by disease within the time limited, nor 
that he will resist the disease without the aid of medicine or of medical art. 
| He does warrant against the existence of any incurable disease, but until a 
‘sufficient test of incurability is suppled by the vendee his warranty is not 
tie | broken.” 

om, | . Judgment affirmed. 
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Tue Strate v. Harrison, a Slave. 





The Act of 15th of March, 1855, entitled “an Act relative to slaves and free colored 
unconstitutional, because its title expresses two distinct objecis, to wit, slaves and free : 
persons, and because many of the sections of the Act embrace objects not expressed in the tide, i: 

Slaves and free colored persons embrace two classes, which it is impossible to confound ip 
lance ; for in the eye of the Louisiana law there is, with the exception of political : 
privileges, and the obligations of jury and militia service, all the difference between a fromeag 
color and a slave, that there is between a white man and a slave 










This court canuot say, that one of the objects comprised in the title of the Act in question, wasmen exp 
in the contemplation of the Legisluture than the other, nor select between the two objects ex. the 
pressed, and to sustain those portions of the statutes which are applicable to the object they. thal 
lected, to the exclusion of the other expressed object, not to speak of the other and widely various p 9, 


objects embraced in the numerous sections of the statute. The whole act is liable to the same ob- 4 
jection, and the whole is void for unconstitutionality. 7 offe 

The doctrine of all American courts is, thata Legislative Act should not be declared Void, unless 
its incompatibility with the paramount law be clear beyond a reasonable doubt. Sporvorp, J,, 
(with whom concurred Lea, J) dissenting. 

The argument that slaves are one object, and free colored persons another, overlooks the fact that ; 
both compose a single, homogeneous class of beings, distinguished from all others by natare, em. § 
tom and law, aud never confounded with citizens of the State. No white person can be @ slave; 
no colored person can be acitizen. A slight change of phraseology without any change of gh 
stance, will show that there is unity in the object of the law in question, as indicated by its 
itis an act relative to persons of color whether bond or free. The division of this class of per. 
sons into bond and free, does not duplicate the object of the l.w which was intended to regulaie 
the entire class. Sporrorp, J. (with whom concurred Lza, J.) dissenting. 

The design of a title is merely to indicate the general subject of the law, and not to furnish a detailed 
exposition of its provisions. If the latter were the case, it would lead us to the absurd conetusien 
that the title should be as long as the act, unless indeed the act abounded in tautology and surp- 
sage. What good sense would dictate is what the Constitution exacts, namely, that by some gene- 
ral but concise expression at the head of the law, the attention of both legislator and citises 
should be fixed upon the main subject-matter to which all the details in the body of the statue 
are auxilliary. SporrorD, J. (with whom concurred Lga, J.) dissenting. 


PPEAL from a special tribunal organized for the trial of a slave, parish of 
East Feliciana. Kernan, District Attorney, for the State. MéVea, for 
appellant. 

Bucnanan, J. Harrison was tried by a tribunal composed of two, Justices 
of the Peace and ten owners of slaves, in the parish of East Feliciana, for kilt 
ing another slave, on the 2d July, 1855. He was found guilty as charged, and a 
sentenced to imprisonment at hard labor for life. The case is presented tow — 
by his counsel, entirely on the ground of the unconstitutionality of the Aetof 
the Legislature under which the tribunal was organized for the trial of the 
prisoner; being the Act approved 15th March, 1855, entitled “an Act relative 
to slaves and free colored persons.” 

It is contended, that this Act is in violation of the Article 115 of the Com — 
stitution, which reads as follows: “Every law enacted by the Legislature 
shall embrace but one object, and that shall be expressed in the title.” ‘This 
Article of our present State Constitution, is copied word for word from the” 
118th Article of the Constitution of 1845. Chief Justice Eustis, who waa ] 
prominent member of the Convention which formed the Constitution of 164, 
has given us (in the case of Walker v. Caldwell, 4 Ann. 297)-the following © 
reasons for the enactment of the Article under consideration : “The condition 
of our statute law was such, at the time of the formation of the Constitution, 
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io impose on the Convention the necessity of providing in the Constitution 






4s contents; important general provisions were found placed in Acts private 
gr local in their operation ; provisions concerning matters -of practice or judi- 
‘cial proceedings were, sometimes, in the same statute with matters entirely 
to them.” It was to prevent such anomalies, that the Constitution re- 
the Legislature to confine each Act to a single object, and to indicate 
centy that object in the title of the Act. Does the Act of 15th of March, 
1955, “relative to slaves and free colored persons,” fulfil those conditions of 
ive form ? 
- In answering that question, we are first to observe, that the title of the Act 
expresses two distinct objects, to wit: slaves and free colored persons. Again, 
the Act contains one hundred sections, many of which embrace other objects 
7. ‘theo those expressed in the title. Thus, sections 18, 19, 20, 21, 22, 23, 25, 26, 
row “#7, 28, 29, 80, 31, 32, 34, 35, 36, 87, 38, 66, 67, 68, 69, 89, 90 and 91, treat of 
a “gffences committed by any free person, white or colored. Section 33 enacts a 
jien or privilege on vessels. Section 61, and several other sections, restrict the 
control of masters, of whatever color, over their slave property. Section 70 
introduced a new redhibitory action. Section 74 relates to fees of district at- 
Tseys. 

Of the other sections of this Act, the following have slaves for their object : 
‘Sections 1, 2, 3, 4, 7, 9, 10, 11, 18, 14, 16, 17, prescribe the penalties for crimes 
and offences committed by slaves. Sections 89 to 51 inclusive, and 54 to 60 
inclusive, determine the mode of proceeding for the trial, and of punishment 
in case of conviction, of slaves accused of crimes. Sections 52 and 58 pro- 

’ vides a compensation to owners of slaves condemned to death or perpetual 
imprisonment. Sections 62 to 65 inclusive, relate to the police of slaves. Sec- 
tions 71 to 73 prescribes a new mode of procedure for the emancipation of 
slaves. Section 75 lays down a rule of evidence in relation to claims for free- 

dom made by slaves. Sections 75 to 87 inclusive, relate to runaway slaves, to 
depots for their reception, and the costs of their imprisonment. Section 99 
prohibits slaves from being witnesses against free colored persons either in 
civil or criminal matters, with certain exceptions. 

The following sections relate entirely to free colored persons: 88, 92, 98, 
94, 95, 96, 97, 98. 

We perceive, by this analysis of the statute, that its objects are multifarious 
and that its title expresses two of those objects. It remains to be seen how 
much of this statute can be considered as valid, under the provisions of Arti- 
cle 115 of the Constitution. 

In two cases which immdiately follow each other in 5 Ann., The State v. 
Hackett, and Duverges v. Salter & Marcy, our predecessors, through Chief Jus- 
tice Eustis, passed upon the construction of Article 115, (or 118 of the Con- 
stitution then existing,) as applicable to the avoidance of statutes inconsistent 
inform with its provisions. In the case of Hackett, the title of the statute 
was, “an Act to regulate and detine the fees to be paid for the arrest and con- 

finement of slaves.” But besides fixing the fees for such purposes, the statute 
--went on to provide a new place of confinement in the parish of Orleans for 

‘ Tunaway slaves, in the place of that fixed by previous laws. The court held 

~ the latter portion or the statute to be in violation of the Article of the Consti- 

‘tation and void; and added: “In deciding that the portion of the law under 
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which the Sheriff claims is unconstitutional, we are not to be con 
saying that those portions of the statute which are covered by the t 
unconstitutional ; the decision of the latter point not being necessary,” 
In the case of Duverge’s Heirs v. Salter & Marcy, the majority of the eg 
declared the whole of an Act of 1848, “to give jurisdiction to the D 
Courts of New Orleans over causes arising under the Act of 1819, 
landlords and tenants,” to be unconstitutional, because the statute went relatio 
than barely to give the jurisdiction expressed in the title, and prescribed oan” oner E 
tain rules of procedure ; while Judge Slidell, dissenting, was in favor of sepa — {hose | 
rating that portion of the law, the object of which was embraced in its { le trial 0 
from that portion which was foreign to its title. a titled 
But in each of those cases reported in the 5th Annual, the title of theste 9 ceedit 
tute, at least, was regular. It expressed but one object, and there might there. | yiew, 
cordal 
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fore possibly be some portion of the statute which could be held to be valid, 
to wit, that portion which embraced the single object expressed in the title 
Whereas, in the Statute of 1855, now under consideration, there are two ob. 
jects expressed in the title—the slave, and the free colored person—two classes _ 
which it is impossible to confound in legal parlance; for in the eye of the 
Louisiana law, there is, (with the exception of political rights, of certain social” 
privileges, and of the obligations of jury and militia service,) all the difference 
between a free man of color and a slave, that there is between a white man 
and a slave. : 

The free man of color is capable of contracting. He can acquire by inher. 
tance and transmit property by will. He is a competent witness in all civil 
suits. If he commits an offence against the laws, he is to be tried with the 
same formalities, and by the same tribunal, as the white man. 

The slave, on the contrary, is the object of contracts, not a legal party ae 
contracts. He may be sold or mortgaged, but he cannot sell or mortgage, He 
can neither inherit, nor make a will, because he can possess nothing as owner, 
He is inadmissible as a witness in any civil suit whatever. And if accused of 
crime, he is tried by a special tribunal, to which the safeguards of the common 
law are unknown. 

It has been suggested, that we may consider the objects expressed in the. 
the title of this Act of the Legislature as one, by reading the title thus: “am 
Act relative to colored persons, whether bond or free.” ' 

The first answer to this suggestion is, that it changes the idea of the legis 
lator, by, condensing into one class what he has said should constitute two 
classes. And, in truth, the proposed condensation is more specious than real. 
For if we say, ‘‘ colored perspns, whether bond or free,” do we not in sub ~ 
stance say, ‘slaves and free colored persons”? In both forms of locution we~ 
make a distinction ; and in making a distinction, we recognize a difference. sb 

It is evidently impossible for the court to say, that one of the objects com- 
prised in the title of the Act in question, was more in the contemplation of 
the Legislature than the other. We cannot undertake to select between the? 
two objects expressed in the title, and to sustain those portions of the statute 
which are applicable to the object thus selected, to the exclusion of the other: 
expressed object, not to speak of the various other and widely different objects | 
embraced in the numerous sections of the statute. The whole act is liable tor 
the same objection, and the whole must consequently be declared void for ui 
constitutionality. 18, 
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oe to this conclusion, we have the satisfaction of knowing, that we 
ye left no hiatus in the legislation of the State; as each and every one of 
“the ninety-nine enacting sections of this Act is ented, with trifling verbal al- 
"jgrations, from preéxisting statutes, with the exception of sections 71, 72 and 
n which treat of the mode of proceeding for the emancipation of slaves. 
as to its effect upon this cause, the conclusion at which we have arrived in 
; relation to the constitutionality of the Act of 1855, will not relieve the pris- 
Harrison from the sentence, which is the foundation of this appeal. For 
those sections of that Act, which relate to the organization of tribunals for the 
trial of slaves accused of crimes, are copied from an Act of June Ist, 1846, en- 
titled “an Act relative to trials of slaves.” Session Acts, page114. The pro- 
ceedings in the case at bar, were regular under that statute, which, in our 
yiew, is still in force. By the 14th section of that Act, no proceeding in ac- 
cordance therewith, shall be annulled or impeded.by any error of form. 

The judgment appealed from, is therefore affirmed, with costs. 

SporrorD, J., (with whom concurred Lea, J.) dissenting. The doctrine of 
all American courts is, that a legislative act should not be declared void, un- 
less its incompatibility with the paramount law be clear beyond a reasonable 
doubt. 

It is contended that there is a twofold defect in the Statute of 15th March, 
1865, “relative to slaves and free colored persons.” (Session Acts, p. 377.) 
First} that it embraces two or more objects; and, secondly, that it does not 
express its object in its title. The statute is therefore said to be doubly uncon- 
stitutional. 

The argument that slaves are one object, and free colored persons another, 
overlooks the fact, that both compose a single, homogeneous class of beings, 
|, distinguished from all others by nature, custom and law, and never confound- 

ed with citizens of the State. No white person can be a slave; no colored 

person can be a citizen. A slight change of phraseology, without any change 
of substance, will show that that there is unity in the object of the law in ques- 
‘tion, as indicated by its title; it is an Act relative to persons of color, whether 
bond or free. The division of this class of persons into bond and free, does 
not duplicate the object of the law which was intended to regulate the entire 
class. Every ‘‘ object” is infinitely divisible. Slaves are subdivided into statu 
liberi and slaves for life. Could it be successfully urged that an Act “relative 
toslaves for life and statu liberi” was unconstitutional and void, for duplicity 
in its title and object? The case before us seems to be a parallel one. 
Dismissing then the first objection, let us proceed to inquire whether the 
title of this law is not expressive of its object, in that reasonable sense in 
which the Article 1115 of the Constitution has hitherto been interpreted. The 
design of a title is merely to indicate the general subject of the law, and not 
to furnish a detailed exposition of its provisions. If the latter were the case, 
it would lead us to the absurd conclusion, that the title should be as long as 
the Act, unless indeed the Act abounded in tautology and surplusage. What 
good sense would dictate is what the Constitution exacts, namely, that by 
some general but concise expression at the head of the law, the attention of 
both legislator and citizen should be fixed on the main subject-matter to which 
all the details in the body of the statute are auxiliary. What have we here? 
“An Act relative to slaves and free colored persons.” What simpler or more 
comprehensive title could have been selected? What better fitted to strike the 
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eye and call the attention of a person seeking for information upon g 

the subordinate topics which fill up the one hundred sections of this 4 
various in their details, but yet so subservient to the one great purp 
Act itself, which is to regulate and keep in order all people of color, | 
crimes and offences, as well as the crimes and offences of others as 
them or in relation to them, their police, the emancipation of slaves, 9 
conversion into free people of color, and their trial and punishment for 
are subdivisions of the single object from which the statute never 
Although, for instance, section 74 fixes a fee for the District Attorney, 4 
is a fee for defending a suit instituted by the master for the purpose of @ 
cipating his slave, and is therefore strictly incidental to the object of thej 
And the same is true of every other section; they are all germain tothe 
ject indicated by the title. 

The Constitution of Louisiana is not singular or original in respect of i 
provision under discussion. An analogous provision is to be found inthe 
stitutions of many of our sister States. I think, in its origin, it.was j t 
as a guard against legislative coalitions for the purpose of carrying x 
in combination, neither of which could be carried singly. Indeed, 
declared to be its object in the State of New York, by the highest anth 
Mr. Chief Justice Ruggles, in Conner v. Mayor, &c., 1 Selden, 272, ‘ 
“The design of the constitutional provision was to prevent the uniting of f 
rious objects having no necessary or natural connection with each other, in 
bill, for the purpose of combining various pecuniary interests in su 
the whole, which could not be combined in favor of either by itself.” 

It is obvious that no such vice infects the law before us. Nor does this 
appear to be pregnant with any of the mischiefs sought to be prevented by 
the 115th Article of our Constitution, as expounded by Mr. Chief Justice i 
tis, in the case of Walker v. Caldwell, 4 Ann. 297, for its title affordsan 
clue to its contents ; it is not an Act private and local in its operation, conti 
ing important gencral provisions beyond its ostensible scope; nor does it 
join provisions touching matters of practice or judicial proceedings with 
ters entirely foreign to them. 

No portion of the statute could operate a surprise either upon legi 
student, as neither could be misled by the title. 

On tne contrary, the Act is truly an attempt to simplify and expedite 
task of searching after the law, by grouping in one general statute, unde 
title which challenges attention, all those legislative provisions relative to 
ple of color, which would really be less accessible to the public if they w 
dispersed through a multitude of statutes, although dissected and 
with scholastic skill. 

Being, therefore, of opinion that the law under which the pris 
tried and convicted, violates no provision of the Constitution, I think 
ment appealed from should be affirmed. 
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0. Foucer v. Manprvitte Maricny et als.—James Ross & Co., 
Garnishees. 





ney deposited by a Sheriff in his official capacity is not Hable to seizure in execution at the suit 
“ahs individual creditors. 


‘ | PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Ogden & Leovy, for plaintiff and appellant. Whitaker, for defendant. 
‘Las, J. The plaintiff having obtained a judgment against Mandeville Marigny 
sa] et execution upon a sum of mouey standing to his credit, as Sheriff of the 
‘hil Orleans, on the books of Jumes Robb & Co., bankers. The only 
n to be determined is, whether the moneys deposited by Marigny in his 
capacity as Sheriff, are lable to seizure in'’execution at the suit of his 
“plividual creditors. A statement of the case would seem to involve its solu- 
It is contended, however, that the Sheriff is not a depositary, and, even if 
je were such, that the identity of the several sums received by him was de- 
siroyed by their deposit as a common fund in the hands of James Robb & Co. ; 
that Marigny became the debtor of the several litigants whose funds he held, 
_ and that Robb & Co. in turn became his debtors for the balance to his credit as 
“Sheriff; and we have been referred to the decisions in the cases of Stetson et als. 
te ¥, Gurney, 17th La. 162 and Longbottom v. Babcock, 9th La., p. 50,as sustaining 
a ‘fhe plaintiff ’s position. 
ad 74 ~§6We do not consider those decisions as applicable to the issue presented iu 
> thiscase. In both the cases quoted, moneys had been placed in the hands of 
ia | agents to be disbursed; to use the language of the court : “ The money was not 
= 4 destined to be kept and restored, but to be employed.” All that was expected 
“4 from the agents by their respective priacipals was an account of the disbursments. 
‘Tn the case of Stetson v. Avery, (particularly relied upon,) the money was placed 
|} in Gurney’s hands by Robertson, to be employed in the purchase of cotton, 
"| This money, or a portion of it, was deposited by Gurney to his own credit in the 
+, } Canal Bank. The court held that money confided to an agent could not be fol- 
le “Towed and reclaimed in the hands of third persons without notice. To make the 
= | case analogous to that under consideration, let us suppose that Gurney had re- 
| ceived money not from Robertson, but from a third person to be transmitted to 
1 him, and that having so received the money he had deposited it to Robertson’s 
‘Gredit in bank, or to his own credit as agent of Robertson. We think that, under 
such circumstances, the fund would have been protected from any seizure at the 
“gait of the individual creditors of Gurney. 

Now, the Sheriff for certain purposes is constituted by law a public agent of 
the litigants in the several courts of which he is the executive officer. It is his 
duty to safely keep, as a public trustee, funds collected or otherwise received by 
him for the account of such litigants. It was not necessary that he should open 
a separate account in favor of each individual for whom he had collected money. 
In many cases this would be impracticable, as for instance : where the funds so 
held by him were in dispute. It is sufficient that he kept # separate account, as 
& public officer, for the benefit of the several suitors whom, in his official capa- 

city, he represented. It is shown affirmatively by the Sheriff that the whole of 
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the fund deposited with Robb & Co. consisted of moneys received for 
the several suitors in the courts of justice in which he exercised his 
and that no portion of the funds thus deposited belonged to him ind 
See 11th Annual, page 76, J. C. Beatty v. McLoed, tutor. 

Judgment affirmed. 
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or New ORLEANS. a 
£4 
The jurisdiction of the Supreme Court in cases of appeal attaches on the filing of the bond of - 
and the inferior court thereafter has mo authority to take any steps in such cases, except m . 
as are necessary to transmit the record. An order by the inferior court granting an vd 
time to prosecute the appeal, is a mere nullity. 


PPLICATION for a Mandamus. 

A Bodin, for plaintiff. "i 

Voornizs, J. The application for a writ of mandamus in this case is based 
on the following grounds set forth in the petition : 4 

The Fifth District Court of New Orleans having rendered a judgment in fayo, 
of J. Domingon, as curator of the estate of the late Louise Gérard, agains 
Pierre Candau, the latter obtained an order granting him an appeal therefrom, 
returnable to this court. The testimony of the witnesses was not taken on the 
trial of the cause in the inferior court. The relator, as the defendant's attorney. 
called on the plaintiff’s attorney to draw up jointly with him a statement of fa 
in the cause; but, in consequence of the departure of the latter a few days afte 
for Europe, it was not effected. Subsequently, the relator being prevented by 
sickness, or unavoidable causes, to meet the opposite counsel for that p 
obtained an order, ex parte, from the court below, granting him an extensionof 
time to prosecute his appeal. On the production of the certificate of the dem 
of this court, showing that the record had not been brought up, the order grant 
ing the extension of time was set aside by the court below, and the judgment 


ordered to be executed. A writ of fieri facias accordingly issued. The ny 


fendant thereupon moved the court for an order arresting the execution of the 
writ, and for a rule on the plaintiff’s attorney to show cause why a statement 
of facts should not be made out in pursuance of Articles 602 and 608 of the 
Code of Practice. 

We do not think the Judge erred in refusing to entertain the motion. Onthe 


filing of the bond of appeal the jurisdiction of this court attached, and the in 


ferior court no longer had any authority to take any steps in the case, exe it 
such as were necessary to transmit the record to this court. The order grai q 


the extension of time was therefore a mere nullity, this court alone having sah 


power. C. P. 883, 7 L. 448. 
It is, therefore, ordered that the application be dismissed at the 
costs, 
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is iuxer Revnowps v. Wruuiam N. Batson.—Sawe v. Jaues Brenrorp. 


bb g suit, instituted by a citizen of another State, to recover slaves from a citizen of this State, 
g which he alleges are fugitives from his service, the slaves have, in the eye of the law, no interest 
athe result of the suit. The 2d section of Art. 4th of the Constitution of the United States does 
iY “pot contemplate a case of this kind. Were the Constitution construed otherwise, it would apply 
to all questions of ownership in slaves, between citizens of different States. 
The maxim contra non ralentem agere non currit prescriptio, does not apply to relieve the plain- 
“iff in a case where the plea of prescription was set up by the defendants, acquirendé causa. It 
has been applied to prescriptions, Ziberandi causa, in three classes of cases: 
ist. Where there was some cause which prevented the courts or their @fiicers from acting or taking 


_ gognizance of the plaintiff’s action. A class of'cases recognized b Roman law, as proper for 
_ the allowance of the utile tempus. The cases of Querry’s Be itor Ea., 4 M. R. 609; 
y. Babin’s Heirs, 7 N. 8. 481, and Smith v. Taylor, 10 B. R 188, are of this kind. 

4. Where there was some condition or matter coupled with th ntract or connected with the pro- 
eeedings, which prevented the creditor from suing or acting. See cases of Landry v. L’Eglise, 
$L. R. 219; Flint v. Curry, 6 L. R. 69. 

$a. Where the debtor himself has done some act effectually to prevent the creditor from availing 
himself of his cause of action. The following are cases of this class: Boyle v. Mann, 4 An. 170, 
and Martin v. Jennings, 10 An. 558. 

Art, $444 C. C. and the Act of 1848, p. 60, declare that property in slaves is acquired by the prescrip- 
tion of five years, whether the parties reside in the State or any of them reside out of it. Pre- 
‘geriptions run against all persons unless included in some exception established by law. C. C. 
Art. 3487. 


4 PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiff and appellant. Cohen, for — Spring, 
Larue and H. D. Ogden, for warrantor and other parties. 
_ Merrick, C. J. These two actions are brought to recover three slaves, two 
inthe possession of the defendant Batson, and one in the possession of Bren- 
Sori. 
The slave in the possession of Brenford disappeared from the plantation of 
> the plaintiff, his then owner, residing in the State of Alabama, in the spring or 
beginning of summer, 1845, and the other two slaves disappeared in August of 
that year. Plaintiff, supposing his slave had run away, resorted to the usual 
means for their recovery, without effect. With all of his inquiries, it does not 
appear that he was able to hear of the slaves until he discovered them in pos- 
session of the defendants immediately before bringing his suits. 

The defendant Batson bought the two slaves in his possession at public auc- 
tion, at the Arcade, in this city, on the 16th day of September, 1845, and title 
was made by a person representing himself to be Richard Teral, of Marshall 
county, Alabama, and the act of sale was passed before J. B. Marks, Notary ~ 
‘Public; The slaves, since that time, it is shown, have been in the public pos- 
session of the defendants, who has employed them on the levee and as steve- 
dores, i. 

The slave George was sold by John M. Bach, on the 21st day of September, 

_ 1846, to 8. Gardere, the act recitingethat Bach had purchased the slave from 
Richard Terai, on the 16th day of September, 1845, the same day that Batson 
parchased. Gardere sold on the 27th day of August, 1849, to the defendant 
Brenford. The suits were commenced on the 20th January, 1856. The good 
faith of these parties, the defendants, has not been questioned. 

The plea of prescription of five years was interposed by the defendants and 
@stained by the lower court. 
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The plaintiff, having appealed, urges upon this court that prese 
not run against him, because the slaves were fugitives, and his p 
protected by the Constitution of the United States, and because, no 
ing all his diligence, he has been, until the commencement of the suit, 
to discover his slaves, and therefore the maxim “contra non valentem ag 
non currit prescriptio” shields him from the operation of the general ne | 
tablished by the Code. 

On the first of these grounds it is sufficient to remark that, in the ct 
fore us, there is no proof that the slaves were fugitives, and had escaped from 
service or labor. On the contrary, their first appearance here was eae 
subject to service, under the control of one apparently their master, who sold 
them as slaves to purchasers in good faith. The controversy between theg 
parties is one of property, in which the negroes owing service to one or the 
other of the contestants have, in the eye of the law, no interest in the result of 
the suit. There is no reason to suppose that a case of this kind was contem- 
plated by the second section of the fourth Article of the Constitution of the 
United States. Were it to be construed otherwise, the Constitution would 
apply to all questions of ownership'in slaves between the citizens of different 
States. it © 

On the second ground. The suspension of prescription in order to allow 
for the utile tempus has generally been held by the civilians to occur only in 
the short prescriptions. The long prescriptions, and those by which property 
was acquired, with the exception of the one hundred days and the yeer given 
by the preetor, in which to claim the possessio bonorum, were reckoned con 
tinuously. See 4 vol. Savigny, p. 421, ct seq., Berlin ed. 

We do not think there can be found any case in our Reports, where the 
maxim “contra non valentem agere non currit prescriptio,” has yet been ap 
plied to relieve the piaintiff in a case where the plea of prescription was set 
up by the defendants acquirendi causa. It has been applied to prescriptions 
liberandi causa in three classes of cases: 

1st. Where there was some cause which prevented the courts or their off. 
cers from acting or taking cognizance of the plaintiff’s action; a class of cases 
recognized by the Roman law as proper for the allowance of the utile tempu. 
See Digest, lex. 1, lib. 44, t. 3; Ibid, § 7, 8 and 9, lex. 1, lib. 49, t. 4. 

The cases of Querry’s Ex. v. Toussier’s Ex., 4 M. R. 609; Ayraud v. Babin's 
Heirs, 7 N. S. 481, and Smith v. Taylor, 10 R. R. 133, are of this kind. 

2d. The second class of cases are those where there was some condition o 
matter coupled with the contract or connected with the proceeding which pre- 
vented the creditor from suing or acting. See cases of Landry v. L’ Eglise,3 
L, R. 219; Flint v. Curry, 6 L. R. 69. 

8d. The third class of cases is where the debtor himself has done someact — 
effectually to prevent the creditor from availing himself of his cause of action. 
The following are cases of this class: Boyle v. Mann, 4 An. 170, and Martin 
vy. Jennings, 10 An. 553. 

Cases may arise to which it may be proper to apply the maxim, but we de 
not think the present a case of this kind. Certain it is, it is not embraced 
within the principles governing the classes of cases enumerated. Our courts” 
were always open to the plaintiff, and he was prevented by no agreement with 
nor acts of the defendants from suing. He can be in no better situation before — 
the courts of the State than our own citizens, The question among thes 

° ae | 
















8&3 _ 


ae” ee ie ee Fe 





oa 


Cow = = 









? § 


Ss @ Faeaescs sre 


-- 


aed eo 
APS Ms 


eRe F Fsess SEFF SS Las 








NEW ORLEANS, DECEMBER, 1856. 


‘Maaco ‘persons is, on whom shall the loss fall? It is answered by Art. $444 
“Of the Civil Code and the Act of 1848, p. 60, which together declare that pro- 
#y in slaves is acquired by five years, whether the parties reside in the State 
sny of them reside out of it. 


.§ r Article 8487 of the Code provides that prescription runs against all persons 


_ goles included in some exception established by law. The plaintiff has not 
brought to our notice any such exception in his favor, nor do we think he has 
ted a case of a character evidently intended by the Legislature to be ex- 
cepted from the operation of the general rule of law which it has prescribed. 
The judgment of the lower court is, therefore, affirmed. 


Same Case on a Re-HEaRING. 


Meraicx, C.J. In refusing the re-hearing, we take occasion to observe that 
we consider our reasoning equally applicable to the case, if it be conceded that 
the slaves were stolen, as upon the supposition that they first absconded from 
the plaintiff’s plantation, and were afterwards found in Zeral’s possession as 
ostensible owner. 

Re-hearing refused. . 


Jean Junex, Testamentary Executrix, v. L. F. Hezeav. 


Ajudgment was rendered by the Supreme Court, wherein it was ordered “ that the heirs of Jean Junek 
be recognized as entitled to one-half interest in the partnership established between their late father 
and L. F. Hezeau; that it be decreed that said partnership has continued since the death of their 
father, and still exists between the said Heseaw and the said heirs of Jwnek, and that said heirs 
are entitled, through their tutrix, to exercise all their rights, incident to their capacity as partners, 
for the protection and mfnagement of their interest in said partnership,” &c. The mandate of 
this court having been filed in the court @ quo, plaintiff obtained a writ of possession, by which 
the Sheriff was ordered to put her in possession of the premises, without reserve or exception, 
together with superintendence, &c., of the same. The defendant obtained a rule on plaintiff, te 
show cause why said writ should not be set aside. Held: Where a matter of defence is set up 

- against the execution of a writ regularly issued, it is, perhaps, irregular to proceed by rule, but 

. where the issue has reference to the regularity of the writ itself, the proceeding, being a mere inci- 
dent to the judgment, may be disposed of summarily. 

The judgment of ‘his court did not decree that plaintiff was entitled to the exclusive possession of 
the entire estab!ishment appertaining to the partnership, nor that she should divest defendant of 
his possession vor (so far as the partnership articles allowed it) his control over the business for 
which the partnership was established. Judgment affirmed, making the rule absolute. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Tissot and Filleul, for plaintiff and appellant. yma and Whitaker, for 
defendant. 

Lea, J. This case, as presented, involves the construction of a former judg- 
ment of this court, rendered upon the issue presented by the same parties in 
the litigation of which this proceeding is an incident. On the 28th of April, 
1856, this court affirmed a judgment rendered by the Second District Court of 
New Orleans, which is in the following words, viz: “It is ordered that the heirs 
of Jean Junek, viz: Jean Junek, Joseph Andre Junek and Antoine Junek, be 
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and the same are hereby recognized as entitled to one-half interest init 
nership established between their late father, Jean Junek, and L, B ] 
on the 8th May, 1844. That in accordance with the prayer of the 
be decreed that said partnership has continued since the death of tf 
and still exists between the said Hezeauw and the said heirs of Jj 
that said heirs are entitled, through their tutrix until they become of ag 
and after that individually, to exercise all the rights incident to their ¢ 
partners, for the protection and management of their interest in said part 
It is further ordered, that the defendant Louis Frangois Hezeau, do file in 
on or before the first day of December, 1854, a full and complete 


aj 


his receipts and disbursements, as manager and administrator of the cen tery 


of St. Vincent de Paul, and of his acts and doings as the surviving partng 
the partnership of Junek & Hezeau, established on the 8th May, 1844, 
further ordered, that the defendant Hezeau do pay the costs of this suit, ay 
that the reconventional demand made by the defendant be rejected.” 

The mandate of this court having been registered in the District Court, 
plaintiff applied for and obtained a writ of possession, in virtue of which 
Sheriff was ordered to put her in possession of the premises, without a y 
Serve or exception, together with the superintendence, administration, ¢ 
said cemetery, with all the utensils, articles and instruments necessary for! 
carrying on the business of said cemetery, &c. On the 9th May a rule} 


taken on behalf of the defendant upon the plaintiff to show cause why ie 


writ should not be set aside, on several grounds, only one of which it is 1 


sary to examine, to wit: that the judgment rendered did not entitle the: rs 


tiff to such a writ as was issued, and under which the Sheriff was proc 


to act. Exceptions were taken to this rule, on the ground that the p 


could not be held to answer to a proceeding by rule for the purpose of 
aside a writ of possession, and that the rule presented issues which had 
_.determined by the final decree of the Supreme Court. 

¥ ow herea matter of defence is set up against the execution of a writ 


Ty tested, it is, perhaps, irregular to proceed by rule; but where the is 
has refe ce only to the regularity of the writ itself, @s not being authoriag 


by the judgment, the proéeeding i is a mere incident to the judgment, 
be examined and disposed of summarily. In this case the question was 
the judgment authorized a writ of possession. 

It was competent, we think, for the Judge to entertain this inquiry as 
ting to one of the incidents of the judgment which it was his duty to see 
perly enforced. : 

Upon the merits, we find no error in the decree of the District Judge 
ing the rule absolute. The judgment did not decree that the plaintiff 
titled to the ‘exclusive possession of the entire establishment appertainin 
the cemetery ; it was not the intention of the court that she should divest 


defendant of his possession and (so far as the partnership articles allowed ) 


of his control over the business for which the partnership was establi: 
The decree recognized the right of the-heirs of Junek -to an interest in & 
partnership, and ordered that an account should be filed by Hezeau based 
this recognized right. The decree also recognized the right of the plaintiff i 
her representative capacity, to exercise all the rights incident to the cag 
of her pupils, as partners, for the protection and management of their i 
in said partnership. The manner in which these rights were to be e 
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d upon by the decree, but were left to be carried out by the Dis- > < 

s according to the necessity of the case, in conformity with the spirit ais. a 

x of the contract, as interpreted by the final decree of the Supreme ; 
We think the District Judge did not err in making the rule absolute, 
nt affirmed. 
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Crry or New Orieans v. Mascaro, 


‘fhe Mth section of an ordinance of the Common Council of New Orleans, approved December 
4 Sn aetore,- 1, that ‘‘ every manufacturer of cordials or syrups,” shall be taxed 
dollars,” is null and void, being in violation of a prohibitory law of the State. The 
stot April 25th, 1853, p. 185, reémacted im the revisory statute of March 15th, 1855, sec. 8d, p. 
having declared ‘‘ that it shall not be lawful, hereafter, for any municipal corporatiou within 
to levy any tax on persons engaged in —s articles of their own manufacture, manU- 
| factured within this State.” 
prohibition is not repealed, so far as the city of New Orleans is concerned, by the Act 
of March, 1856, entitled “an Act to consolidate the city of New Orleans,” &c. p. 186, and 
 qeawere it so, the repeal could not give vitality to an ordinance which was void ad énétio, 
fhe exemptions specified in the Act of 1856, as exclusive, are confimed to taxes upon property ; sec. 
% The subject of exemption from taxation upon Eee wh is left where it stood be- 
fore. 
repealing clause in the Act of 20th of March, 1856, leaves soe section of the Act of March 
1855, “ relative to municipal corporations,” in full f 














PPEAL from a judgment of the Fourth Justice of New Orleans. 
Laville, for plaintitf. M. Grivot, for defendant and appellant. 
Srorroxp, J. ‘the defendant has appealed from a judgment of the Fourth 
Justice of the Peace for the parish of Orleans, condemning him to pay to the nai 
©} plaintiff $78 75, as “‘a tax on the profession he exercises in manufacturing, 
j cordials and syrups within the city of New Orleans.” The appeal is taken 
|} directly to this court, under the 17th section of the Act of March 15th, 1800, hia: : 
} “relative to the Justices of the Peace for the parish of Orleans.” : : + 
] * fi his brief, the plaintiff’s counsel insists that the appeal should bé @is- B'S 
ftissed; but there is no motion filed to that effect. We cannot dismiss the beat 
> 4 case of our own motien, for it appears that the legality of the city ordimance . 
FT wder which the tax was assessed, is distinctly put at issue on the record, The 
© 4 wmeclaimed being under $300, our inquiry must be limited to that issue 
¥ The tax was levied under the 59th section of an ordinance of the conffnon 
souncil, approved December 29th, 1855. It declares that from and after the 
lstday of January, 1856, the taxes and licenses for professions, callings, and 
wher business throughout the city and parish, shall be fixed, assessed and col- 
lected, at the rates'and sums specially set forth in the following sections: 
“Section 59. Every manufacturer of cordials or syrups, vane dol- é : 
lars.” ° > 4 
Now the legislative Act of April 25th, 1853 (Sess. Acts, p. 185), reénacted 
inthe revisory statute of March 15th, 1855, sec. 3 (Sess. Acts, p, 326), de- 
cred, that “it shall not be lawful, hereafter, for any menicipal corporation 
Within this State, to lay any tax on persons engaged in selling articles of their 
0W0 manufacture, manufactured within this State.” 
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law of the State, is therefore null and void. 

But the appellee contends that this statutory prohibition was 
far as the city of New Orleans is concerned, by the Act of March 
amenda‘ory of an Act entitled “an Act to consolidate the city of 
leans,” &c. Sess. Acts, p. 136. “ 

If it were so, we do not perceive how the repeal could give Vitality ¢ 
ordinance which was void ab initio ; but we find no repeal of the former pp 
hibition in the latter Act. All its clauses can be made to harmonize with { 
previous exemption accorded to persons engaged in domestic manufactures, : 

The exemptions specified in the Act of 1856, as exclusive, are conf 
taxes upon property alone (sec. 36). The subject of exemption from 
upon particular callings or occupations is left where it stood before, 
no new “ or inconsistent provision” upon this subject-matter, and the ; 
clause in the Act of March 20th, 1856, leaves the 3d section of the Act g 
March 15th, 1855, “relative to municipal corporations,” in full force and yp 
tue. , E 
It is therefore ordered, that the judgment of the Fourth Justice of the Pg " 
in this case, be avoided and reversed; and it is further ordered and d a t poled 
that there be judgment for the defendant, with costs in both courts, 3 
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Marantz, Genre et al. v. Coartes G. Honrer etal. — 9 pot fi 


Colored persons, until they are recognized as free, or until they are emancipated, cannot maintaia 
asuit for wages It would be otherwise in the case of a free person illegally reduced to ae wage 
dition of slavery. 5% legall 

Decision in the case of the State v. Harrison, a slave, 11th Ann., respecting the constitutionaliyd | Ug 
the Act of 1855, relative to slaves and free colored persons, affirmed. unter 

An obligation to emancipate a slave twenty-five years hence, and to take all legal steps, and toe 
cur all necessary charges incident to such emancipation, has reference, not to such legislation ‘solut 
was in force at the date of the contract, but to such as might be in force when the contractish ‘it wo 
be carried into execution. 4 


PPEAL from the District Court of the parish of Point Coupée, Cooley, J. 
David, for plaintiffs and appellants. W. 4. Cooley, for defendant. x: 

Lea, J. The plaintiffs allege that they were the slaves of the late Jiulim 
Poydras, who died in the year 1825; that by the terms of the last will and 
testament of said Poydras they were entitled to their freedom, after having 
rendered faithful service as slaves for the period of twenty-five years subse- 
quent to the death of said testator; that they have faithfully complied with 
conditions of said will; that they are natives of the State, and have i 
the legal age to be em sadigtd: that they were purchased by the defendants | 
with the express stipulation on their part, that said slaves should be ~— 
pated by and at the expense of the putchasers; that the period fixed for 
continuance in slavery has long since elapsed, and that the defendants never. 
theless refuse to cause them to be emancipated, as in law they are 7 
do. Wherefore, they pray that they may be declared free. They 
claim remuneration for their services from the date of citation, and pray 
general relief. 
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demand, thus set forth in the petition and supplemental petitions, s«"ran> 
Jants have excepted, on the following grounds : 
. That under the allegations of the plaintiffs’ petition, they can maintain 

» only for their freedom. 

94, That by the Act of the Legislature of the 15th of March, 1855, all pre- 

ons laws on the subject of emancipation were absolutely repealed, and that 

, the terms of said Act, all suits for the emancipation of slaves must be 
eented by citation directed to the State of Louisiana, as represented by 
‘“Pproper officers, and that consequently the plaintiffs cannot prosecute this 
against these defendants. 
$d. That said Act of March 15th, 1855, so far as said defendants are con- 
(emed, is null and void, as imposing charges and burdens upon said defen- 
Gants, not assumed by them in their original contract to emancipate said 
‘paves. 
» for the purpose of determining the merits of the exceptions filed, it must 
eassumed that the facts set forth in the petition and supplemental petitions, 
getrue; that the defendants did assume at the expiration of twenty-five 
from the death of Julien Poydras to cause the plaintiffs to be emanci- ° 
and to pay all necessary and legal charges incident to said emancipa- 
tion. 

We think the first exception above referred to is well taken. The plain- 
tif? action must be restricted to a claim for freedom, or under the prayer for 
general relief to a demand that the defendants be ordered to take all the pro- 
per steps to cause them to be emancipated. See Delphine v. Guillet, 11 Ann. 
page—. Upon the face of the petition it is apparent that the plaintiffs are 
pot free, and can only claim to be emancipated. Until they are recognized as 
| | free,or until they have been emancipated, they cannot maintain a suit for 
ae wages. It would be otherwise in the case of a free person who had been il- 
| legally reduced to a condition of slavery. 
ality of Upon the second ground urged by the defendants we think the defense is 
untenable. Even on the assumption that the legislation of 1855 repeals ab- 
wid solutely all previous legislation on the subject of the emancipation of slaves, 
tise | itwould not follow that plaintiff’s action cannot be maintained. If the alle- 

Ps gations of the petition are true, the defendants have assumed the obligation of . 
i procuring the emancipation of the plaintiffs in accordance with the laws of the 
i State, whatever those laws may be. If the Act of 1855 were the only one in 
force, then it would be the duty of the defendants to proceed in accordance 
with its provisions. 

_ But by the recent decision of this court, in the case of the State v. Harri- 
wn, the statute of 1855, “relative to slaves and free colored persons,” has 
been declared null and void, as being unconstitutional. The exception, there- 
fore, that the plaintiffs should have instituted a direct action against the State, 
is without foundation. 

& This brings us to the consideration of the third exception, to wit: that by 
the Act of 1855 additional burthens ,and charges are imposed upon those 
Wishing tb emancipate their slaves, beyond those required by previous statutes, 
4nd beyond those assumed by the contract of the defendants, that they are 
‘Rot bound to incur such additional charges and obligations, as are imposed by 
this statute, and as all other statutes on the same subject have been repealed, 
‘that they are not bound to emancipate them at all. 
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re thd tearned Judge of the District Court, in an opinion which 
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ability and research, has maintained the affirmative of both of these » 
tions. Undoubtedly, no mere act of legislation can change a contract, 
pair its obligation. But the question in this case is, what was the 01 
An obligation to emancipate a slave twenty-five years hence, and 
legal steps, and to incur all necessary charges incident to such em 
has reference, we think, not to such legislation as was in force at the 
the contract, but to such as might be in force when the contract is to e 























ried into execution. We cannot suppose that it was contemplated te om 
parties, that a change in the form, or even the legal charges incident ¢ fe L 
emancipation, might deprive the plaintiffs of their ultimate right to fresdgp appe 
Whether the statute of 1855 be considered as constitutional or not, or 1 woth 
gulating exclusively, or concurrently with other statutes, the emaneij n Ts calle 
slaves, it would impose no new obligation upon the defendants, nor w dit ome 
relieve them, as they suppose, from those which they have alvenll ; A hat 
As, however, a majority of the court have concurred in the opinion and in an 
have decreed that the whole of the statute of 1855 was unconstitutional, iy am 
becomes unnecessary to consider the effect of the repealing clause. wt feasi 
It is ordered, that the judgment appealed from be reversed ; that the er | out t 
ceptions filed be maintained, so far only as relates to the dain of lain to th 
tiffs for wages; that upon said claim for wages, there be judgment as in ¢ fessi 
of nonsuit, and that in other respects the exceptions be overruled. Tt ig ‘ube 
ther ordered, that the case be remanded for further proceedings tg’ ' Il 
herein according to law ; and that the defendants and appellees pay ) 185% 
of this appeal. “A mig! 
a mer 
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Srare or Louisiana v. ADELINE, a Slave. on cap 
The confessions of the accused, being entirely voluntary, made to the officers who went om crit 
her, are admissable. 8 pro 
The jury found the prisoner guilty of manslaughter, and condemned her to the penitentiar tf ter! 

twenty-five years. Held: That there was no error in the period of time fixed for the eon | 
ment of the accused. The Act of 6th April, 1856, page 114, did not repeal the 7th section @ he as 
Act of 1848, page 92. , B53 sta 
i 11 
PPEAL from a special tribunal organized for the trial of a slave, pam b Ja 
of Orleans, Tappan, District Attorney. Clack, for defendant and a no’ 
pellant. bd ag 
Merrick, C.J. The accused was tried by a special jury, organized mo 
the Act “to provide for the trial of slaves accused of capital crimes in the 
ish of Orleans, approved 9th March, 1855, (Acts, p. 87,) for the murder of om th 
John Blakely. The jury found the accused guilty of manslaughter, and ob 
demned her to the penitentiary for twenty-five years. . th 
The motions for a new trial, and in arrest of judgment, proving una 1 re 
the accused has appealed. iki, im 
Her counsel urge in her behalf that the judgment of the lower couf#®} 


erroneous : 
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” ; Because the court erred in allowing the confessions of the accused to go 










‘a i the tribunal which tried the slave was without jurisdiction. 
Because the jury could not, after finding the accused guilty of man- 
, extend the punishment beyond the longest period affixed by law to 






crime. 

. Mth. Inasmuch as the court did not convict or acquit the accused of a crime 
" panishable with death, they could not inflict any other than corporeal punish- 
ment. 

L From the statement of the Judge, appended to the bill of exceptions, it 

that the confessions of the accused were entirely voluntary, and made 
to the officers who went to arrest her. Without being interrogated, or even 
called, she went to the officers and told them that she knew what they had 
come for; that it was to take her to the calaboose; that she knew very well 
what she had done, and if she had it to do over, she would do it again. Then 
in answer to a question, she said she had killed the deceased with a sword- 
cane, which she described, and said she had thrown it into the well. Her con- 
fessions do not appear to have been given under fear, or to have been drawn 
out by promises, and we see no error in the ruling of the Judge @ quo in regard 
tothem. We may add that it appears, by the bill of exceptions, that her con- 
fessions were corroborated by the discovery of a sword corresponding with the 
one described by her on searching the well. 

IL The Act relative to slaves and free colored persons, approved May 15th, 
1855, having been held unconstitutional, it removes any question which counsel 
might feel disposed to raise whether the subsequent statute repealed the for- 
mer. See case of The State v. Harrison, 11 An. 

Ill. The longest period affixed by law for the punishment of the crime of 
manslaughter, coupled with a discretionary fine of $2000, in the case of free 
- persons, is twenty years. But in the case of slaves, a less restricted discretion 
is conferred upon the tribunal organized for the trial of slaves. By the 7th 
{ section of the Act of 6th of April, 1843, it is provided that “In all cases where 
ie capital punishment or imprisonment at hard labor for life is inflicted for any 
" crime committed by a slave, the jury trying the same shall in its discretion 
he 
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pronounce sentence of death, imprisonment at hard:labor for life, or for a shorter 
term, in prison or in irons in the service of his master, or order that corporeal 
'} punishment be inflicted.” See Acts of 1848, p. 92. It has been held that this 
ba statute has not been repealed by the statute approved June Ist, 1846. See p. 
/§ li¢of Acts of 1846, and cases of State v. Slave Lewis, 8 An. 898; State v. 
4 Jackson, a slave, 6 An. 595, and State v. Slave Dick, 10 An. 461. There does 
if not, therefore, appear to be any error in the period of time fixed by the court 
(8 @quo for the imprisonment of the accused. 

* TV. It has just been shown that the 9th section of the Act of 1846 had not 
the effect of repealing the seventh section of the Act of 1843. The jury were 
therefore not limited to the two kinds of punishment mentioned in the fourth 
objection urged by the counsel for the accused. It is urged in substance, that 
: the policy of the Act of 1855, (and in consequence the Act of 1846, which was 
"4  eénacted by it,) was to make two kinds of punishment, viz: capital, including 
2 imprisonment for life, and corporeal punishment. Ip the one case the State 
makes a partial indemnity to the owner of the slave for its loss, in the other 
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= he is not deprived of its services, And it may be added, if imprisons 
a long period of years is resorted to as a punishment, the owner is depms 
his slave for the most valuable period of its life without any indemnity, 

As the punishment of imprisonment is more merciful, perhaps, 
corporeal punishment which the jury could inflict commensurate 

















offence committed, the argument appears to be more in the interest of a 

master than the accused, and one which could be addressed to the the def 
with more hopes of success than to this tribunal. . 
Judgment affirmed. cog 
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E. M. Gatensté et als. v. Seconn Municrpauity or New Orueang ps 
7] 

Question of prescription—Decision in the case of Remy v. The City of New Orleans, 11 Annual to the 

affirmed. 

sD we 

PPEAL from the Third District Court of New Orleans, Kennedy, J, . leans 

Bonford, for plaintiffs. Roselius and Livingston, for defendant and ap prope 

pellant. : laws 


Lea, J. The plaintiffs claim a portion of the batture in this city, under g New 
sale from Jean Gravier, dated in May, 1799. The act of transfer purported t Bers 
convey (up to the river line) the whole of the lot which is the basis of there - 
parian rights claimed in this case. ' plain 

The defendant relies upon the act of donation and compromise between the 
Mayor, Aldermen and inhabitants of New Orleans, Edward Livingston, and 
the supposed front proprietors of that portion of the city within which the 
property in dispute is situated. The testamentary executor of the succession 
of the late Manette St. Amand, has intervened in the suit, and joining the 
defendant, avers that after the death of Pierre Labatut, viz, in 1812, the or 
ginal lot alleged by the plaintiff to have belonged to him, the batture of which 
forms the object of their claim, was sold at public sale, and bought by the vem 
dors of his testator, and was sold in such a manner as to transfer all further 
rights of accretion with the lot itself. The original title of the plaintiff, viz; 
the sale from Jean Gravier, is recognized in the act of compromise, and indeed 
forms a part of the title under which the defendant claims ; and any outstané 
ing title to the property in dispute in the succession of St. Amand is disposed 
of by the decree of the court, dismissing the intervention of the represent 
tive of St. Amand’s succession, from which judgment no appeal has beer 
taken. We have searched the record in vain for any act of sale divesting the 
succession of Pierre Labatut of its title to the original lot, which is the basis 
of the riparian rights set up by the plaintiffs in this case. ? 

The only issue, therefore, for solution is, whether the plea of prescriptions 
available or not, and this question, we think, is controled by the ny) 


my 
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sion in the case of Remy v. The City of New Orleans. ‘Vhe possession of thy 
property in dispute by the city, was not of that character which can consti, 
tute a proper basis for the plea of prescription. 

The judgment appealed from, however, decrecs that the property in di, 
pute shall be delivered to the plaintiffs and possession given thereof. There 
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ce showing that the property in dispute is not required for the uses 


ht to be put in possession, should be restricted to such portion of the same 
ay be shown not to be requisite for the purposes of commerce. 
nt amended. 
‘Mis ordered, adjudged and decreed, that the judgment of the court below 
fe amended, and that there be judgment in favor of the plaintiffs and against 
the defendant, the city of New Orleans, decreeing that said plaintiffs be re- 
to be the true and lawful owners of the property claimed by them in 
their petition, viz, the batture, alluvion, or increase formed in front of a lot of 
d purchased by Pierre Labatvt from Jean Gravier, on the 4th day of 
May, 1799, and of all the future increase in front of said piece or parcel.of 
; said lot of ground being situated in the faubourg St. Mary, lately 
part of the Second Municipality of the city of New Orleans, having 60 feet 
front on the river, by a depth of 160 feet between parallel lines, the exact 
position of said property being more particularly fixed by the plan annexed 
to the petition of the plaintiffs herein, and included in the space designated 
by the letters A. B. C. and D. on said plan, reserving to the city of New Or- 
leans the possession, for the purposes of administration, of such portion of the 
property in dispute as may be subject to the servitude establisned by existing 
laws on land fronting on the Mississippi river, within the limits of the city of 
New Orleans. It is further ordered, that the petition of, intervention of £. J. 
Bernard, testamentary executor of Manette St. Amand, herein filed, be dis- 
missed, and that the defendant pay the costs in the District Court, and the 
plaintiffs the costs of this appeal. 





Tar Pouce Jury or tae Parish or Orveans, Ricut Bank oF THE 
Misstssiprt River, v. Pierre Noveves. 


The Police Jury aforesaid, by an ordinance adopted 29th D ber, 1855, imposed a yearly tax “ on 
each and every person keeping a dairy, within the limits comprised within the upper line of this 
parish and Verret Avenue, a yearly tax of two dollars for each and every cow, &c.” Under the Act 
of March 15:h, 1855, p. 395, the said Police Jury may impose a tax “ on all persons pursuing any oc- 
cupation, trade, or profession,” and, therefore, may impose a taxon dairymen. But, the tax must 
belevied on al/ dairymen. The ordinance in question, while professing to tax the occupation, really 
imposes a tax upon cows kept by dairymen within certain limits, Considered in that light it is 
equally inconsistent with a just interpretation of the statute which conferred the power of taxation 
on said plaintiffs. It is not a tax on personal property to be preceded by an assessment, nor even 
on all cows within their jurisdiction. This is not only repugnant to the principles of equality which 
govern the exercise of the taxing power by the State, but was, evidently, not within the scope of 

‘the authority conferred by legislation on the said Police Jury. 

The Sth section of the general Act “ relative to Police Juries,” approved 9th April, 1847, (see Sess. 

Acts, p. 82,) was not repealed guoad said Police Jury by the aforesaid Act of 1855. 





PPEAL from a judgment of the Sixth Justice of the Peace of the parish of 
Orleans, right bank of the Mississippi River. Durant & Horner, for plain- 

tif Collins for defendant and appellant. 
Srorroxp, J. ‘I'he defendant and appellant contests the legality and constitu- 
fionality of an ordinance of the Police Jury of the parish of Orleans on tlie 









The plaintiffs’ right of property should be recognized, but their 2p Monowsury, 
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right bank of the river Mississippi, under which he has been cond 
fifteen dollars as a semi-annual instalment of the price of a license: fork 

















a dairy with fifteen cows. ae a 
The ordinance in question was adopted on the 29th December, 1855, Dh 
provisions material to the present case are these : iawfal 
“ Resolved, that the rate of taxes for licenses on professions and oceupation patior 
for the year 1856 be as follows: age or by 
“On each and every person keeping a dairy within the limits comprised ‘be. pI 
tween the upper line of this parish and Verret Avenue, a yearly tax of two | fom 
lars for each and every cow, payable semi-annually and in advance $2 pereow® | gfth 
The legality of this ordinance depends primarily upon the proper interpre. | he 6 
tion of the Act “ relative to the Police Jury of the parish of Orleans on thy other 
right bank of the Mississippi river,” approved March 15th, 1855, (Sess, Acts, p, No 
395.) The special powers conferred upon the Police Jury of the right bam, oth J 
relative to taxation, are enumerated in the seventh clause of the 9th section of mem 
this Act, in the following terms : ° oak 
“To levy a tax on real and personal property and slaves, upon ships, vegeels anifc 
steamboats er other water craft, landing there for more than five days, exept “the § 
the ferry during the term of the privilege, upon all wood yards, carpenters W 
yards, dry-docks, livery stables, bakeries, slaughter houses, taverns, billiard table , 15th 
and upon all other objects liable to taxation.” “i Orle 
The “ objects liable to taxation” include “ all persons pursuing any coca ter J 
trade, or profession.” Const. Art. 123. othe 
Dairymen may, therefore, under the Act of March 15th, 1855, be taxed by the T 
Police Jury of the right bank of the parish of Orleans. But, the tax musth It 
levied upon all dairymen. Now the ordinance under examination, while profess. our 
ing to tax the occupation, really imposes atax upon cows kept by dairymen with 
in certain limits on the right bank of the river in the parish of Orleans, The 
tax is two dollars per cow. Indeed, this is admitted by the counsel of the ap 
pellees, who has defended the legality of the tax on the ground that it isa ta 
on property, not a tax on persons pursuing an occupation. 
Considering it in that light, it is equally inconsistent with a just interpretation 
of the statute which conferred the power of taxation upon the plaintiffs. Itis 
not a tax upon personal property to be preceded by an assessment, nor even 
on all cows within their jurisdiction, but upon the cows kept by certain ind: as 
viduals, whilst other individuals may keep cows without taxation. This is not : 
only repugnant to the fundamental principles of equality which governs the exer e 
cise of the taxing power by the State, but was evidently not within the scopeof ‘ 
the authority attempted to be conferred by the legislature upon the Police Jay ' 
of the right bank. 
It must be observed that this is a tax in its strict sense, intended to aid. in | 
filling the general treasury of the jurisdiction within which it was levied, andi 
defray the general expenses of that jurisdiction—not an assessment upon certaia to 
property, to be spent in improving the value of that property, or rendering is dr 
use more convenient to the proprietor. In such cases the same principle of pe 
equality and uniformity which natural justice dictates, which pervades all ou 
modern legislation upon this class of subjects, and which has been embodied and hi 
consecrated in Article 123 of the Constitution, would seem that the particular ti 
properties which are to reap the benefit should bear the burden. The opening a 
and paving of streets in towns, the building and repairing of levees, and the fi 
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marshes, are special objects for which we have sometimes held that rou: Joay 
“gecial assessment may be made upon the property to be benefited thereby. neon 

Mew Orleans Draining Co., 11 An. p. 388. Yeatman v. Crandall, do. 

"Phe object of the Police Jury in this case could only have been attained in a 
jgwfal manner, by enforcing a uniform tax upon all persons pursuing an occu- 
pation in the same class, or by taxing personal property in the ordinary manner, 
or by an income tax. 

‘This would probably have been our construction of the section already quoted 
from the Act of March 15th, 1855, even if it stood alone. But the 7th section 

‘ofthe same Act declared that the Police Jury of the right bank shiould “enjoy 

the same powers and be subject to the same duties as the Police Juries of the 

other parishes of the State.” 

| Now, the 5th section of the general Act “ relative to Police Juries,” approved 

§th April, 1847, (Sess. Acts, p. 82,) declared “ that a vote of a majority of all the 

members elect of Police Juries shall be required to levy any parish tax, or to 

make any appropriations; provided, that in levying parish taxes they shall levy a 

aniform per centum on every species of property, trade, or profession on which 

the State assesses a tax.” 
We are of the opinion that the repealing clause at the end of the Act of Mareh 

* 5th, 1855, dii not repeal the provision quoad the Police Jury of the parish of 

Orleans on the right bank of the river Mississippi, who, by the terms of the lat- 

ter Act, were subjected to the same duties and invested with the same power as 

other Police Juries. 

The law is decisive of the case. 

It is, therefore, ordered that the jadgment appealed from be reversed, and that 
ours be for the defendant, with costs in both courts. 
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P. N. Farsans v. Samvet Moore. 


Plaintiffs sued for the specific performance of a contract, by which defendant agreed to buy of him 
certain land free from incumbrances : Held, that plaintiff, in order to maintain his action, should 
have done all required of him by law to put the defendant in mora; C. C. 190T, 1908. Besides 
executing an act of sale of the land to defendant he should have procured the receipt of the Tax 
Collector and the certificate of the Recorder of Mortgages, showing that the property was free 
from incumbrances. 


— oe ea ae ae 


PPEAL from the Fifth District Court of New Orleans. 
St. Paul & Bouny, for plaintiff. Griffon, for defendant and appellant. 

Merrick, C.J. The plaintiff having in the month of July, 1853, contracted 
to sell to the defendant three lots of ground, within the district drained by. the 
draining company, for the sum of $1600, brings this action to compel a specific 
performance of the contract. 

He alleges that the price was to be paid in cash, that the defendant paid four 
hundred and twenty dollars, and the residue was to be paid at the signing of the 
title; that although the plaintiff has offered to perform the contract on his part, 
and demanded a compliance on the part of the defendant, yet the defendant re- 
fuses to make payment. 
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The defendant in his answer admits the contract for the property ¢' 
cumbrances and the payment of $420, but denies generally the otfer 
of the petitioner, and avers that there is a judicial mortgage on the y 
favor of the draining company, and avers his willingness to receive the title » 
soon as the mortgage in favor of the draining company is satisfied. 

The case appears to have been tried in the absence of defendant’s eo 

The judgment of the lower court decreed the defendant, upon the y 
satisfying the claim of the New Orleans Draining Company and all charges, 
cident thereto upon the lots, to pay to the plaintiff the sum of $1180 and j 4 
terest, with a proviso that the judgment should only take effect after g 
plaintiff shail have filed in court a full disclaimer of all the title to aul 
property. This judgment was signed on the 25th April, 1855. On the 80th 
of May this further order was entered on the minutes ‘‘ on motion of St, PB 
& Bouny, of counsel for plaintiff, and on filing in court a duly certified copy 
of a deed of sale from said plaintiff to’ Samuel Moore, defendant,made in confor. 
mity with the jadgment herein. It is ordered that said judgment be declared 
specifically performed so far as plaintiff is concerned.” 

The defendant appealed from the judgment rendered the 25th day of Apel, 
1855. 

He contends that he has not been putin default, the property being ines. 
bered with taxes and the mortgage in favor of the drainingcompany. _Conceg. 
ing that the indorsement upon the titles of Nov. 29, 1853, by which Le 
and Ross certify that they delivered the letter to the defendant, was su 
proof of such delivery ; still, we do not think the defendant has been put me 
fault. 

The only proof of the contract is the admission in the answer that the a 
fendant agreed to buy the property free of incumbrances, and his parol declare 
tions to the same effect, and his refusal to take the property on account of the 
privilege of the draining company. 

This being the evidence on which plaintiff must rely to prove his demand, it 
makes it incumbent upon him to show that the mortgage of the draining com 
pany has been extinguished. 

Moreover, to put the defendant in mora, the plaintiff should have done all 
that was required by law of him on his part; C. C. 1907, 1908. Besides si 
the act, the tuing to be done on his part was to procure the receipts of the Tax 
Collector and a certificate ftom the Recorder of Mortgages showing that the 
property was free from incumbrances. Acts 1848, p. 79, See. 1; C. C. 3328, _ 

It is, therefore, ordered, adjudged and decreed by the court that the judgment 
of the lower court be avoided and reversed, and that there be judgment in fa , 
of the defendant, as in case of a non-suit, and that the plaintiff pay the costs o 
both courts. 
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Boarp or Heatran or Lovistana v. Pootey, Nicot & Co. 



































This suit was brought to recover the amount of certain drafts, drawn by the captains of certain 
schooners, for the inspection, at sundry times, of said vessels at the Rigolets, the Atchafalaya and 
the Mississipp! river, during the time the quarantine regulations were inforced in the year 1855. 
“qhe defence rests on the ground that the Act of March, 1855, p. 47, did not contemplate the pay- 
ment of fees for the inspection of vessels at the Rigolets and the Atchafalaya river; that the Board 
of Health were only authorized by the statute to claim fees for the inspection of vessels in the 
Mississippi river, and that only one of said vessels was inspected in the Mississippi river, and for 
that defendants had deposited the money in court. ' 
By the court: There is not drawn in question the constitutionality or legality of any tax, toll or 
impost whatsoever, or of any fine, forfeiture or penalty imposed by a municipal corporation, and 
the amount in controversy is under $300. The case is, therefore, not within the provisions ef Art. 
$2 of the Constitution of 1852, which confers on this court its jurisdiction. 
Gonceding that the fee imposed by the Act of the Legislature is a tax, toll or impost, upon which no 
opinion is expressed, the only question this court can consider is the constitutionality of the laws : 
or ordinances under which the tax, fine, toll or impost is levied, and not its application to the facts 
or the construction of such law by the inferior court. 
The “fee” exacted of vessels undergoing inspection in time of quarantine, under the Act of 1855, 
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- isatax. The question in this case is purely one of law, touching the legality of a tax, toll or im- 

|. post, and as such this court is compelle. to take jurisdiction of it, and to construe this law for the 

" parties. SporrorD, J., dissenting. 

4 The tax, toll or impost levied upon the defendants’ vessels was a legal exaction. Sporrorp, J., dis- 
senting. 

. The “fees” claimed by plaintiff are sanctioned by law, and the law imposing them is constitutional. 
Lua, J., dissenting. 


aie from the Fourth District Court of New Orleans, Reynolds, J. 

H. D. Ogden, for plaintiffs. Mott & Frazer, for defendants and appel- 
lants. 
Merrick, C.J. This suit is brought to recover of the defendants one hun- 
8 dred and five dollars, alleged to be due for certain drafts drawn by the captains 
of the schooners Southern, West Florida and Emma De Russy, for the inspec- 
tion, at sundry times, of said vessels at the Rigolets, the Atchafalaya and the 
: Mississippi river, during the time the quarantine regulations were inforced in 
the year 1855. 

The defendants, by their answer, deny that they owe the plaintiffs anything 
: except $15, which they aver they deposited in court. They deny that the 
Board of Health had any right to claim any fees or charges of defendants’ 
' vessel, and aver that the Act of the Legislature and the regulations of the 
j Board of Health under which said claim is made are unconstitutional and 
illegal. 

The defendants in this court rest the defence to the action on the ground 
bs that the Act of the Legislature of the 15th of March, 1855, did not contemplate 
! the payment of fees for the inspection of vessels at the Rigolets and the Atcha- 
falaya river; that the Board of Health were only authorized by the statute to 
claim fees for inspection in the Mississippi river, and that only one of their 
a vessels was inspected in the Mississippi river, and for that inspection they have 
deposited the money ia court. 

We have no jurisdiction of this case. If the lower sourt has erred at all, it 
is in applying a law constitutional in itself to a case to which it was not appli- 
cable. Here, then, there is not drawn in question the constitutionality or 














744 SUPREME COURT OF LOUISIANA, 


Soapeaeeinnes legality of any tax, toll or impost whatsoever, or of any fine, 
Poorr. penalty imposed by a municipal corporation, and the amount in cont 
under $300. The case is, therefore, not within the provisions of Article 69 
the Constitution of 1852, which confers on this court its jurisdiction, — 
ceding ,that ,the fee imposed by the Act of the Legislature is a tax, toll or 
post, (upon which we express no opinion,) it has been settled by this eg 
the only question which the court can consider is the constitationality of 
law or ordinance under which the tax, fine, toll or impost is levied, and 
application to the facts or construction of such law by the inferior court, 
the case of the Third Municipality v. Blane, 1 An. 386, it is said: 
“The concluding part of this Article of the Constitution limits the aaa 
tion of this court in criminal cases to.questions of law, and the conclusion, 
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the case of a petty fine, a greater privilege should be held to be secured the an 
citizen than in a prosecution involving liberty or life, must rest on something sation 
more definite than a mere implication. q pocke 

“« Another conclusive reason against adopting the interpretation of the dlaug Th 
of the Article contended for by the counsel for the defendant is, that the dete, tional 
minations of questions of fact which occur of this kind would be impossible tation 
under the present organization of the court.” Th 


In the case of the Second Municipality v. Corning, 4 An. 407, the question or ill 


raised was the construction of an ordinance, precisely what is sought to by chafa 
done in the present case in regard to an Act of the Legislature. The cout Act 0 
said: tectic 

“ The tax we find to be lawful. Corning has been condemned to pay a tay that 
which he did not owe; not that the tax itself was illegally imposed, butbhe Th 


cause it did not apply to him. The amount is not sufficient to enable this to eb 
court to take cognizance of the appeal; the only decree we can make is todie but « 
miss it.” x Missi 
These decisions were rendered prior to the adoption of the Constitution of Th 
1852, and as the Constitution of 1852 adopts substantially the provisiong@ toll, 
the Article No. 63 of the Constitution of 1845, we must suppose it was the im it, at 
tention of the framers of the Constitution to adopt, with the Article in quem pute 
tion, its judicial construction. By 
Again, if we have jurisdiction of the question of fact by which this lawis the | 
applied to the inspection of vessels at the Rigolets, we have jurisdictiond the | 
every other fact and our jurisdiction is no longer confined in this class of cages the 
to the constitutionality or legality of the law or ordinance levying the tax, tél 
orimpost, but extends to every question of fact which may be raised oe 
cause to which the statute may be applied. 
It is, therefore, ordered, adjudged and decreed by the court, that the nail 
in this case be dismissed, and that the appellant pay tlic costs of the appeal 
Lea, J., dissenting. I think the fees claimed by the plaintiff are such agate 
sanctioned by law, and that the law imposing them is constitutional. Tama 
the opinion, therefore, that the judgment should be affirmed. 
Sporrorp, J., dissenting. Lord Coke’s definition of a tax has been accepted 
in this court on several occasions: “a burthen, charge, or imposition set 08 
persons or property for public uses; exactions to fill the public coffers for 
payment of the debt, and the promotion of the general wilfare of the cou 
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; The “fees” exacted from vessels undergoing inspection in the time of quar- ee 
ie under the Act of March 15th, 1855 (p. 471), seem to come within the Pootey. 
“terms of Lord Coke’s definition ; they are an imposition set on persons or pro- 
perty for public uses; for observe, they do not go to the resident physician 
68 compensation for his work ; in effect, they go to the State; the State es- 
the quarantine not for the benefit of the quarantined vessels them- 
but for the benefit of the State at large, by guarding it against the im- 
tion of pestilence by the vessels. The officers employed receive fixed 
salaries from the State. The fees, through the machinery of the Board of 
Health, are expended for the public benefit under the supervision of the State, 
because they are required to be deposited in bank, and the statement thereof 
by the Auditor of Public Accounts. I see no analogy between such 
gn imposition as this and the fees paid to notaries, &c., which are a compen- 
gation for services done to the party paying them, and go directly into the 
pocket of the party who renders the services. 

The jurisdiction of this court extends to “ aut cases in which the constitu- 
tionality or legality of any taz, toll, or impost, whatsoerer, shall be in contes- 
tation.” Constitution, Art. 62. ; 

The sole question presented by the appellant in this case is, the legality or 
orillegality of the fees exacted from vessels arriving at the Rigolets and At- 
chafalaya quarantine stations, and there inspected under the provisions of the 
Act of Mareb 15th, 1855, entitled “an Act to establish Quarantine for the pro- 
tection of the State.” Sess. Acts, p.471. It is conceded by the argument, 
that the law is constitutional. 

The appellant contends, that this Act does not authorize the Board of Health 
to charge fees for the inspection of vessels quarantined at those two stations, 
but only upon such vessels as are inspected at the quarantine ground on the 
Mississippi river. 

This is, to my mind, purely a question of Jaw touching the legality of a tax, 
toll, or impost ; and as such, I think, we are compelled to take jurisdiction of 
it, and to construe this law for the parties, irrespective of the amount in dis- 
pute between them. 

By the seventh section of the Act in question, the quarantine stations of 
the Rigolets and the Atchafalaya, were established; but it was declared that 
the provisions of this Act should apply to the station at the Rigolets, only from 
the day of the issuing of the Governor’s proclamation, as provided by section 
thirteen, and should continue in force there until suspended by a vote of two- 
thirds of the members of the Board of Health; and further, that the provisions 
of the Act should apply to and be enforced at the quarantine station on the 
Atchafalaya river, from the first of May to the first of November of each year, 
and also when the Governor shall have issued his proclamation as provided by 
} | the thirteenth section, and in such case should remain in full force until sus- 
j pended by a resolution voted for by two-thirds of the members of the Board 
| = of Health. 

», Lunderstand these provisions to extend the rule as to fees of inspection at 

the quarantine ground on the Mississippi river to the two stations at the Rego- 

| lets and the Atchafalaya, whenever a quarantine is kept up there in pursuance 

of the Act. I therefore think the tax, toll or impost, levied upon the defen- 

dants’ vessels) was a legal exaction, and that the judgment appealed from 

should be affirmed. 
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H. Guy v. F. Rovarev. 





Where an agent, whose authority having been revoked, rendered his account, showing ¢ 
in his hands belonging to and a balance of money due his principal, and having offéred 
same on being released from all his liabilities on account of his agency, which was ref 
tuted suit against the principal, to compel the homologation of his account and his a 
all his responsibilities as agent, on delivering the assets and money, due according thereto: J 
that the principal was entitled toa judgment on a rule taken by him, for the money 
due him. 

It is no objection to the judgment on the rule that a part of the case was left open for trial. 

While the mandatary is compelled to render his account, he has the right to retain only a 
amount out of the property of the principal in his hands, to satisfy his expenses and coals 
may eveao retain, by way of set off, what the principal owes him, provided the debt be ve, 
©. OC. 2973, 2992. 


| 










wa 
PPEAL from the Fourth District Court of New Orleans, Reynolds, J, 
Filleu/, for plaintiff. Hunt & Denegre, for defendant and appellant, 7 

Merrick, C.J. The plaintiff in this action transacted the business of the de. 
fendant for some time, as his general mandatary in this city. He was in ty 
habit of making remittances to his principal at Bordeaux, France, ‘by the pay 
chase of cotton. His accounts show that he usually had from three to fig 
thousand dollars balance in his hands to the credit of his principal. “ 

Shortly before the commencement of this suit the principal revoked his power, 
of attorney, and appointed Messrs. Gratiaa, Commagére & Co., a firmin “— 
as agents. 

They called upon the plaintiff for an aecount and for the assets in his 
consisting of evidences of debts, bank stock and cash, &c. * 

The plaintiff rendered the account, tendered the balance in his hands 7 
notes and obligations belonging to his principal to the new agents, and de 
a receipt and discharge, and also notified them that he would cause an 
to be made out according to law, and have the same homologated by the Distrid 
Court. . 

Gratiaa, Commagére & Co., obtained from the plaintiff his account and voudb 
ers, promising to settle the account after examining the same, and grant s de 
charge to the plaintiff, but they returned the account te plaintiff saying “a 
wished the account to be homologated by the court. 

The plaintiff detailed the foregoing facts in his petition, (from which, ae 
purpose of this trial they are taken,) and annexed an account thereto, § 
the assets in his hands and a balance in money of $3787 62, after dedueti 
commissions and $150, the fee of his counsel for preparing the accouaay 
suing for jts homologation. 

Plaintiff concludes his petition by praying that his account be decreed 
exact and correct, that it be homologated, that he be discharged from all 
sibilities on his delivering up the balance, $8687 62 cash, together 
titles, notes, accounts, bank stock, &c., and that said defendant be deci 
pay petitioner $150 for his trouble and expense incurred in obtaining a 
settlement, and to pay the costs. 

The answer admits the agency, and the removal of the plaintiff therefre 
admits the receipt of defendant ’s funds, but avers that plaintiff refuses to @ 
liver the same, and unjustly withholds them from defendant. It admitet® 
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NEW ORLEANS, DECEMBER, 1856. 
Pa owes, the $3637 62, together with the titles, notes, &c., and avers that 





therefor through his said agents, but said plaintiff refuses to de- 
‘iver the same, and has instituted these proceedings with a view to withhold the 
ssid property and money still longer. The defendant further denies that the ac- 
ount is a correct account of the administration of said agent, and that he is 
; by the same from a further demand against said plaintiff, and that the 
gourt has no power to homologate the account and discharge the plaintiff, as 
prayed for, and reserves the right of demanding any property or sum of money 
helonging to him which may be now or hereafter in the hands of the plaintiff. 
Defendant prays that the plaintiff’s demand for $150 be dismissed, and that 
there be judgment in defendant’s favor, for the sum of money, titles and notes 
which plaintiff admits he owes the defendant. - 

After filing the answer the defendant took a rule upon the plaintiff to show 
cause why there should not be judgment in the defendant's favor, for the 
$3687 62, and notes and titles, &c., admitted by the plaintiff to be due the de- 
fendant. 

The plaintiff excepted to the rule, on the ground that the court could not try 
apart of a case, and that the trial could not take place on any other day than 
that fixed by the court when the case is called in its turn. 

The rule was tried and made absolute, and judgment was rendered against 
the plaintiff for $3637 62, and the notes, titles, bills, &c., admitted by the plain- 
tiff in his petition and acccount to belong to the defendant. 

The plaintiff has appealed from this judgment. P 

He contends that he has a privilege for advances and a right of detention upon 
the effects in his hands ; that the contract of mandate is synallagmatic, and pro- 
duces mutual obligations which are to be performed-at the same time or the one 
after the other; that the mandator is bound to warrant and indemnify the man- 
datary, and to give him a release and discharge when the mandatary renders the 

account. 

That in this case the defendant was not authorized to require of plaintiff the 
funds and assets in his hands, until he should tender the receipt and discharge 
on his part. 

We see no error in the judgment of the lower court. The plaintiff, in the ac- 
count which he has rendered, admits that he has in his hands $3637 62, cash, 
after retaining his commissions, one hundred and fifty dollars to pay his lawyer 
for. making out the account, and one hundred dollars to pay costs. The law does 
not contemplate that the mandatary or agent shall, on account of a dispute about 
asingle item, retain in his hands the balance due his principal, however large the 
tame maybe. Were this the case, it would be a premium offered to the agent to 
taise difficulties with his principal in order to retain the funds. The code is 
sufficiently explicit on this subject. While it compels the mandatary to render 
am account, (No. 2973,) it gives him the right to retain only a sufficient amount 
out of the property of the principal in his hands to satisfy his expenses and costs, 
and he may even retain by way of offset what the principal owes him, provided the 
debt be liquidated ; C. C. 2992. Here the plaintiff has in his hands his expenses, 
his commissions, and two hundred and fifty dollars to pay his lawyer’s fees and 

¢osts of suit, and it is only for the balance after theseydeductions have been 
made for which judgment was taken against him on his judicial admissions, 
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It is no objection to this judgment that a part of the case was 
trial. Municipality No. 2 v. Corning, 4 An. 407. ao 
The question, whether the agent can tax his principal, with the cost 
out his account, and whether the word “costs” used in Article 2999 of the ¢ 
means eosts in the rendition of account, are questions which have not’ 
cided by the lower court, and are not before us for examination under 
pellate jurisdiction. The only question we have considered is that 

the correctness of the judgment appealed from. 
Judgment affirmed. 


ar " 
Perer Marcy et al. v. Toe Sun Mutvat Insurance Company, - 


Plaintiff sued on a policy of insurance, upon a floating dock, containing the clause : “ Instiranes wa 
against all risks.” Held: That testimony, offered to prove that the terms “ harbor risks” and 
“ river risks,” included the only risks covered by said policy of insurance, and that they hayes 
definitive and settled meaning in the law of insurance, and comprehended only risks from 
from collision, from extraordinary losses arising from extraordinary perils of the winds and waten, 
from external accidents only, and not from defects in the thing insured, is inadmissible. Inthe 
absence of a custom in regard to “ floating docks,” by which the terms used in the poliey hay 
acquired a particular signification, the construction is one of law, for the courts, upon the instra, 
ment itself. The opinion of witnesses upon the evidence, as it did not appear that a sa 
wrights, or had any experience in building docks, was properly excluded. 

That the terms “all risks” includes all river risks and harbor risks, so far as these risks were ap- 
plicable to floating docks. 

That there was a warranty on the part of the insured that the dock was seaworthy, well’ 
staunch, and capable of the business in which it was employed, and fitted with machinery g 
well protected against aecidents arising from the ordinary effects of the elements in which it wa} 
employed. saa 

That where a loss oecurs without any known or apparent cause, the presumption is that 
was occasioned by the unseaworthiness of the dock; yet this presumption ney re 
sufficient positive proof, by disinterested witnesses, of its seaworthiness. 


te 


PPEAL from the Sixth District Court of New Orleans, Cotton, J , 
Gilmore, Bonford and Roselius, for plaintiffs. Maybin and R. Hunt, fer 
defendant and appellant. 

Merrick, C. J. The defendant, through its agent in this city, on the 244 
day of August, 1854, renewed a policy of insurance upon a floating dock called 
the “Old Dry Dock.” vw 

The policy was for one year. The premium paid was 1} per on 
the amount of interest insured was $4500. 

The policy was a printed marine policy, with such blanks filled as wen 
proper to be filled, and with a clause in writing that “insurance was again 
all risks.” te 

In March, 1855, the ship Boynton was received within the dock, whenit 
attempted to raise the ship by throwing off the water by the pump — 
to the engine of the dock. Either from the defects in the dock itself, a ape 
leak, the breaking of one of the pumps, or some obstruction to the valves 
drift wood, the machinery became insufficient to raise the dock. The shipwm 





removed ; nevertheless, with all the exertions of those in charge of the dod, 
it gradually sunk, put out the fires in the furnace, and, going under, 
total loss. 
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~ iadefendant resisted the payment of the sum insured, on the ground that 


the loss was occasioned without any apparent external cause, and by 


risk not insured against. 
Mhe-ease was tried by a jury, who found for the plaintiff, and the defendant 


_ There are two bills of exception in the record which require our notice. The 
defendant offered to prove, by Capt. Pollock and other witnesses, that, accord- 
ing to the well established usage in New Orleans on the terms “ harbor risks” 
and “river risks,” the perils by which the plaintiffs allege they suffered the loss, 
and for which they seek to recover in this case, were not included in such risks, 
which were the only risks covered by the policy offered in evidence: that those 
are well known terms, and though ambiguous in themselves, have a definitive 
and settled meaning in the law of insurance, and comprehend only risks from 
fire, from collision, from ‘extraordinary losses arising from extraordinary perifs- 
of the winds and waters; from external accidents only, and not from defects in 
the thing insured. ° 

The court refused to admit the testimony, and the defendant excepted. 

The court did not err. The covenant in the present policy is “against all 

risks.” It is not pretended that any custom has been established in New Or- 
jeans in regard to insurances upon floating docks, by which the terms used 
have acquired a particular signification. In the absence of such custom, the 
construction is one of law for the courts upon the instrument itself. 
- On the second branch of the bill of exception, we observe that it does not 
appear that Captain Swain and Robertson were shipwrights, or had any ex- 
perience in building docks. Their opinion upon the evidence was properly ex- 
duded. Indeed, in the conflict of testimony in this case, a decision of the 
question by the experts, whether or not the loss was occasioned by the defects 
in the dock insured would have been, if credited by the jury, a decision of the 
case itself. 

The court was also requested to instruct the jury that the written words, 
“all risks,” in the policy, must, on account of the nature and employment of 
the dry dock, be considered by the jury as meaning all river risks and harbor 
risks, This instruction the court refused, on the ground that it was in the 
province of the jury to say what was the intention of the parties, and what 
effect was to be given to the terms of the policy. 

We think the court ought to have instructed the jury that the insurance did 
include the risks named, viz: so far as applicable to the object insured; that 
the dock was not intended to run from one point on the river to another, or to 
tarry freight, but to be moored to the wharf; that the manner of its use re- 
quired it to be partially submerged to raise the vessel entering the dock; that 
as the sinking and raising the dock occasioned its greatest risk, the policy 
covered all risks from external injuries while in action or use, as well as when 
entirely afloat. 

That the jury ought to have been informed that, although the policy pro- 
tected the insured against losses from such risks; nevertheless there was a 
warranty on the part of the insured that the dock was seaworthy or well built, 
staunch and capable of the business in which it was employed, and fitted with 
efficient machinery and well protected against accidents arising from the ordi- 
nary effects of the element in which it was employed ; that if the jury believed 
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ge dock was not seaworthy, and had not a capacity sufficient for the Boynton, sux Ins. ©6. 

























Mancr —_—_ that the accident was occasioned by the inherent defects in the do J 
Sen fxs. Co. weakness or rottenness of the timbers and works, or the insuff 
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machinery, or the defective construction of the valves, &., the in 
liable ; that if, on the contrary, the jury should be of the opinion that , 
and its machinery were in all respects staunch and well fitted for th 
in which it was employed, and not used in this instance beyond its, ' 
and that the accident was occasioned by the unusual and extraordinary of 
of the drift wood forced by the current into the valves, by which their a 

was prevented, they having been properly made and secured, or if the |g 
occasioned by any other unusual action of the winds, waves or currents of, 
river, that the plaintiffs would be entitled to recover under the policy, a) 

otherwise. ‘ 

The defendant further requested the court to charge the jury that the she 
tiffs were not entitled to recover unless they showed the cause of the sj 
the dock, and if no cause be shown to the satisfaction of the j jury, they ar 
bound to presume the dry dock unseaworthy ; the court charged that, — 
the principle is true, it is not altogether applicable to this case. 

We think the charge should have been given with the qualification th 
although where a loss is occasioned without any known or apparent cause, the 
presumption is that such loss was occasioned by the unseaworthiness of the 
dock, yet that this presumption may be rebutted by sufficient positive proof 
by disinterested witnesses, of the seaworthiness of the dock. Snether v, Mem. 
phis Insurance Company, 8 An. 474; 7 An. 279. 

In the conflict of testimony in this case it is impossible to ascertain what 
principles of law governed the jury in their conclusions. We think it, there 
fore, our duty to remand the case for a new trial. 

Judgment reversed, and a new trial ordered, with instructions to the lei 
court to be governed by the views herein expressed, and otherwise to proceed 
according to law; appellees to pay costs of appeal. . 
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Wim H. Nixon v. W. B. Bozeman et al. 4 


Plaintiff sued for the rescission of the sale of a slave, and for restitution of the price paid the 
dant, on the ground that the slave was afflicted with a redhibitory disease, to wit, fits. The 
was tendered to the defendants, and disappeared the following morning, and could not be 
Held : The rule embodied in Art. 2511 C. ©. is but the embodiment in the Code of the maxim 1 
perit domino. Until the thing is shown to have perished, the presumption exists that it may be 
recovered, and that there is still a property in the thing which may be divested by the rescission. 

There is no force in the objection, that because plaintiff has alledged one ground of redhibition, be 
shall not be permitted to show his inability to deliver the slave to the defendant, on account 
defects, in the nature of a second ground of redhibition. By the force of the judgment rescind 
ing the sale, the property in the slave, wheresoever he may be, is in the defendant. a 

PPEAL from the Second District Court of New Orleans, Lea, J. Bs 

Semmes & Edwards, for plaintiff and appellant. Elmore & King, nee 
fendant. Hunton & Bradford, for warrantor. 

Merrick, ©. J. (Sporrorp, J., absent.) This suit is  erought to nal 
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back the price paid by the plaintiff to the defendants for a slave, and “ 








¥ 





eas Gils 
































NEW ORLEANS, DECEMBER, 1856. 


of the sale and the recovery of damages. As the basis of the action, ogg 
that the slave “‘ was afflicted with a redhibitory disease, to wit, Borruax. 
sh has rendered his use so inconvenient and imperfect, and has so 
; paired his value, that had petitioner known of the existence of the 
| Mesege. he never would have purchased him.” The demand was against the 
f -efendants as bound in solido, it being alleged that they were partners in buy- 
selling slaves. The answer admits the partnership. The defendants 


iad 








ion qalled in warranty Mazmurdo, their immediate vendor. 

it - ‘The case was tried by a jury, who rendered a verdict in favor of plaintiff 
‘the peseinding the sale, and awarding plaintiff $950, the price of the slave, and 
Mo $250 damages, and the return of a note of $25. The jury also dismissed the 
fc) demand in warranty. 


lain. The plaintiff having remitted $25 of the verdict, judgment was entered 
thereon accordingly. The defendants have appealed. 

Since the case has been pending in this court, the plaintiff having died, and 
the defendant, Matilda Kendig Bushy, having gone into insolvency, C. De 
Ghoiseul, as curator of the vacant estate of the one, and John M. Bell, as 
syndic of the creditors of the other, have been made parties in their respec- 
tive capacities to this suit. 

No motion was made in the lower court to obtain a new trial. 

The appellants urge as grounds of reversal in this court, that the judgment 
ig erroneous : 

Ist. Because it is a judgment in solido. 

9d. Because there is no proof that the plaintiff sustained damages to the 
extent of $250. 

8d. Because the judgment does not order the plaintiff to restore the boy to 
the possession of the defendants. 

L. On the first point, the petition charges that the defendants are bound in 
solido, and alleges that they were partners in buying and selling slaves. The 
defendants, in their answer, “admit the partnership alleged.” ‘Ihe act of sale 
was made by the defendant Bozeman alone to the plaintiff, without any allu- 
“a sion to the fact, that he had a partner interested in the sale with him, although 
their immediate vendor had made conveyance to Mrs. Bushy only and not 
to Bozeman. As no application was made. to the lower court to set aside 
the verdict of the jury, we do not think we are called upon to revise the 
, Verdict in this particular, there having been evidence before them from 
" which they might infer the solidarity of the obligation of defendants. 2 
Ann. 876. 

Il. The observation we have just made, applies with equal force to alleged 
excessive damages allowed by the jury. 

III. It appears that the slave was tendered the defendants on the 2d day of 
March, 1853, and he disappeared on the following morning. It is further 
shown, that notwithstanding every reasonable exertion was used to recover 
the slave, he has not yet been found, although there were rumors of his pres- 
ence in New Orleans after the tender. On this third point it is urged, that 
“the boy has been lost to the plaintiff, and cannot be returned to the defen- 
dant in consequence of—not the vice alleged in the petition or complained of — 
but of something else, his disappearing. That the Civil ode, Art. 2510 declares, 
if the thing affected with vices has perished through the badness of its quality, 
the sellers must sustain the loss. Art. 2511. If it has perished by a fortui- 
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tous event, before the purchaser has instituted his redhibitory 
must be borne by him.” 

We do not think the law cited applicable to this case. The reload 
in Article No. 2511, is but the embodiment in the code and limi 
maxim, ves perit domino. Until the thing is shown to have per 
presumption exists that it may yet be recovered; that there is still a 
in the thing which may be divested by the rescission. Moreover, thereig » 
much force in the objection, that because the plaintiff has alleged but 
ground of rehibibition, he shall not be permitted to show his inability to, 
liver the slave to the defendants on account of defects in the nature ofa 
or third ground of redhibition. The judgment rescinds the sale of thegl 






































and by the force of the judgment, the property in the slave, wherever hes > and th 
be, is in the defendants. the ins 
So far as it respects the defendant in warranty, it is shown that it, the i eed 
from Maemurdo to Mrs, Bushy, warrants the title only. It is sm as tru 
that Maemurdo expressly refused fully to guarantee the slave, and he gaveag. os 
his reasons that he suspected that the slave had stolen money, and pt ig 
pretended to be sickly, which he, Macmurdo, did not believe to be the al , a 
The jury, by their verdict, must have found that it does not appear that Me — . -' 
murdo knew that the slave was subject to fits, nor that his statement f ties o 
did not believe the slave was sickly, was untrue; and they have further found eh 
that it does not appear that Macmurdo was guilty of fraud in making the sale od 
to Mrs. Bushy. C. C. 2523, 2526. We are not prepared to say that ‘bay dismi 
erred in their conclusion on this branch of the case. 
We do not think this a case in which damages should be allowed as in cup = 
of a frivolous appeal. ne ” 
It is therefore ordered, adjudged and decreed by the court, that the judg. got 
ment of the lower court be affirmed in favor of C. De Choiseul, the curatord 
the succession of William H. Nixon, deceased, and the warrantor, John R met 
Macmurdo, and against the said Bozeman and the sydic of the creditors of pat 
said Matilda Kendig Bushy ; and that the said defendants and “Peer ‘ih 
the costs. . 
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R. J. Davis v. Witttam Ropertson.—Same v. Same. Oh the 
Under the statutes of Mississippi, the trustees of insolvent banks are not restricted to the colle. B 
tion of such assets as are necessary to pay the debts of the corporation, but they have oa of ti 





to collect all the assets and, after payment ef debts, distribute the surplus among the 
holders. 

In ordinary cases the decisions of the State courts, upon the construction of State laws, not 3 
ing questions under the Constitution of the United States, are authoritative. But ina case 
this, where there is difference of opinion between the Supreme Court of the United States ¢ 
Court of Errors of Mississippi, it is a good reason for following the former, that it is more in ka u 
mony with the jurisprudence of Louisiana. ic 









PPEAL from the Fourth District Court of New Orleans, Reynolds, J. ~ 
Clarke & Bayne, for plaintiff. Mott & Fraser, for defendant and 
venor, appellant. 
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C.J. On the first day of March, 1845, the Commercial Bank of 
commenced suit, in the Circuit Court of Madison county, Mississippi,  Boserrsos. 
" sninst 2 J. Davis and his sureties, upon a promissory note for $2647 44, due 

ae. Yet day of March, 1839, with eight per cent. interest. 

4 On the twelfth day of June of the same year, 1845, the charter of the Com- 

percial Bank was declared forfeited, and the defendant, William Robertson, 

appointed trustee. In April, 1847, Robertson, suggesting the dissolution of the 

corporation, obtained an order reviving the suit in his name as trustee, and ob- 
tained, at the same time, a judgment of default against the defendants. 

This judgment by default was set aside, and on the motion of the defendants, 
and the production of a writ of injunction, showing that, at and previous to 
the institution of the action, the Commercial Bank had been injoined from the 
collection of its debts, the suit was dismissed. In February, 1850, Robertson, 
as trustee of the Commercial Bank, sued out his writ of errors upon this de- 
eree to the High Court of Errors and Appeals of the State of Mississippi. 

From August, 1859, to June, 1852, the writ of error still pending, the par- 
ties were treating for a compromise on a proposition of Davis and his sureties. 

In the month of June the compromise was agreed upon. One of the sure- 
ties of the defendant was to give, in discharge of the debt, his two drafts, pay- 
able the first day of October, 1852, for the amount of the face of the original 
note sued on, without interest, and pay the attorneys fees and costs. The 
drafts were given accordingly, payable in this city, and the writ of error was 
dismissed on the 6th day of December, 1852. 

Before the maturity of the drafts, Davis informed the attorney of the trustee, 
at Canton, Mississippi, that the payment of the drafts would be stopped, and 
that he wished him to proceed as before in the prosecution of the suit. 

On the fourth day of October, the maturity of the drafts, the present suit 
was commenced by attachment to arrest the collection of the drafts by Robert- 
gon, but failing in this, the plaintiff was afterwards enabled to perfect his pro- 
cess by personal service. Judgment was rendered against Robertson in the 
District Court, and the defendant has appealed. 

The charter of the Commercial Bank of Natchez was declared forfeited under 
an Act of the Legislature of Mississippi, approved 26th of July, 1843. This 
Act provided for the liquidation of the affairs of the banks whose charters 
should be declared forfeited, by the appointment of a trustee, who was required 
to give bond and empowered to collect the debts due to the defunct corporation, 
and distribute the proceeds according to law, to the payment of the debts of 
the corporation. 

By a subsequent Act, approved February 28th, 1846, it was made the duty 
of trustees, appointed or to be appointed, to distribute the funds to the credi- : 
tors of the bank in the order therein laid down, and the surplus, if any, ratably 
among the stockholders. 

The High Court of Errors and Appeals of Mississippi, shortly after the 
maturity of the drafts, decided that the trustee had no authority to collect of 
the debtor of the bank any more funds than were sufficient to pay the debts. 
It being admitted that the trustee had already contributed more than suffi- 
cient to pay the debts, as a necessary consequence he was, under that 
decision, incompetent to collect, on their original contracts, anything fur- 
ther from the debtors of the bank. Since the decision, by the High Court of 
Errors “ Appeals, of the case of Coulter and Richard's Executors v. W. 
: 9 
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Robertson, Trustee, the question has been considered by the Supreme 
the United States, in the case of Bacon et al. v. Robertson et al., 18 He 
U. S. Reports, 480, wherein the latter court hold directly the reverse e: 
former. 2 
In ordinary cases we are accustomed to consider the decision of the ic 















tribunals, upon the construction of their own laws, not involving co oe 
questions arising under the Constitution of the United States, as the: moet _ chars’ 
authoritative exposition of them, and decisive of the meaning of such st in ma" 

But there are two reasons which induce us to adopt the decision of the Sa. : vot 
preme Court of the United States as controlling our conclusions in this cage exces 

Ist. The first is, that the decision of the Supreme Court of the United Statg 
is more in accordance with what we conceive to be the settled jurisprudence of pes 


Louisiana. Under our legislation we believe that the debtor of a corporation 

has never been considered discharged from his obligation by the forfeiture of A” 

the charter of such institution. Indeed our courts have, under their equitable 

powers, appointed (when necessary) a receiver to collect the debts due to such appel 

defunct corporation, for the purpose of paying the debts due by it. 8 
2d. From the principles announced by the Supreme Court of the Unite in Ne 

States, we infer that the courts of the United States have taken, or will take, the 6 


jurisdiction (at least of the funds in the hands of the trustee) in a suit brought, q 
or to be brought, by the non-resident stockholders against those residing in nota 
Mississippi and the trustee. And as a legitimate consequence of the Teasoning Ie 


of the Supreme Court of the United States, we have reason to suppose that selv 
the sum of money now in controversy, being in the hands of the trustee, wil pres 
be subject to distribution, to be ordered by that or the Circuit Court. reat 

Moreover, equity does not require that the stockholders who now appear t be « 
have possesion of that fund by their agent and trustee, and who, in their cor mex 
porate capacities, furnished the consideration of the original note, the subject leas 
of the compromise, should be compelled to return to the plaintiff their money, . 
which he has held for so many years without paying interest. go 

In conclusion, we observe that it is by no means certain that, under the law tot 
as settled by the courts of Mississippi, the plaintiff would be entitled to recover, 
It is very questionable whether the plaintiff is not estopped by the compromise the 
from contesting the plaintiff's capacity to receive or retain the money. Fora 
compromise at common law appears to us to be as conclusive upon the parties the 
and somewhat more comprehensive in what it embraces than the transaction pr 
under our own Code. Error of law is not a ground for its rescission, and it . 
can only be set aside where there has been fraud or misrepresentation. Tit 38 
Bouvier Inst. 309; Bellée v. Lumly, 2 East. Rep. 469; 1st Comyn on Contains 18 
35, (88); C. C. 1824, 3046, 3047. th 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- th 
ment of the lower court be avoided and reversed, and that there be judgment 
against the demand of the plaintiff and in favor of the defendant, and -— 
plaintiff pay the costs of both courts. 
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F. P. Bourré et al. v. Dusors & Misn. 
. 
Construction of the following clause in a contract of lease : 
“i. ‘Phe State and municipal taxes, over and above the amount now paid by the lessors, shall be 
to and reimbursed by the lessees to the lessors.” 

‘Ta: That the lessor was entitled to annual reimbursements of whatever sums he paid for taxes, 
above the amount fixed in said clause. No reference was made in the contract to a final adjust- 

, ment in 1861; no estimation was given of an intent to keep up a debtor and creditor account of 
excess and deficiency eaeh year through the term of lease. No account was to be taken of the de- 
ficiency, What was “ over and above” was provided for. The deficiency was not to benefit the les- 
sees in any case ; the excess was to be chargeable to them and was therefore exigible as soon as 

~ paid by the lessors. 

















PPEAL from the Second District Court of New Orleans, Morgan, J. 

Martin und Forstall, for plaintiff. Upton and Roselius, for defendant and 
appellant. 

SrorrorD, J. in 1851 the defendants, by notarial act, leased certain premises 
in New Orleans to the plaintiffs for eight years to be computed from and after 
the 6th July, 1853, to end with the 5th July, 1861. 

The following are the first three clauses of the agreement as articulated by the 


Beater Feeeit ef: 


Ist. The said Dubois & Mish, for them, their heirs and assigns, bind them- 
selves to pay regularly at the end of each and every month of said lease, on first 
presentation of the simple receipts of said lessors or their agent, the monthly 
rent of three hundred dollars. The first payment thereof to become due and to 
be effected on the 6th day of August, 1853, the second on the 6th of September 
pext ensuing, and so on from month to month, during the continuance of said 
lease. 

94. All costs, charges and expenses whatsoever for repairing and keeping in 
good condition said premises, remain now and until the expiration of said lease, 
to the exclusive charge and account of the lessees. 

8d. The State and municipal taxes, over and above the amount now paid by 
the lessors, shall be chargeable to and reimbursed by the lessees to the lessors. 

The present controversy involves the construction to be given to the third of 
the foregoing clauses. The amount of State and municipal taxes paid on the 
property by the lessors, for the year 1851, (the year the contract was made,) 
is admitted to have been $552 50. These taxes for the year 1852 having ex- 
ceeded that sum by $251 50, and for 1853 by $302 20, this suit was brought in 
1854 by the lessors against the lessees, under the third clause of the contract for 
the reimbursement of these two sums,amounting together to $553 70, for which 
they recovered judgment against the lessees, who have appealed. 

_ The appellants contend that, by the clause in question, no reimbursement 

could be called for until the expiration of the whole period of the lease, in July, a 
1861, and then only in case the average amount of State and municipal taxation 

upon this property for that term should exceed $552 50 per year. 
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The appellees, on the contrary, insist that as soon as they are compelled to 
: pay for any one year’s taxes upon this property to the state and city, exceeding 
b in amount the sum of $552 50, they have an action against the lessees for the 
reimbursement of this surplus ; and that the surplus they may be compelled to 
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pay one year is not to be offset by the deficiency of another year, should . 
happen that the taxes fall below the sum stated. a 

It was well known to thé parties that taxes were annually imposed, 
they referred to the taxes “ now paid,” it is conceded they meant the taxes for 
current year. If the sum paid the next year should exceed that paid ford. 
current year, it was agreed that such sum should be “ chargeable to the ” 
As soon as the lessors had paid in excess of the stipulated sum forthe yeu § 
taxes, they had a charge against.the lessees. And as the subject, in the mink _ 
of the contracting parties, was an annual tax, we may suppose they contemplated 
an annual reimbursement for excessive payments. For no reference was made 
in the contract to a final adjustment of the matter in 1861; no intimation wy 
given of an intent to keep up a debtor and creditor account of excess and def. 
ciency each year, through the term of the lease. Indeed, no account whateyg 
was to be taken of the deficiency. What is “‘ over and above” is provided for; 
what is below is not provided for. The State and city might remit the taxes 
altogether, and yet the lessees were not to have the use of the leased A” 
on less onerous terms. The defieiency was not to benefit them in any case; Ps | 
excess was to be chargeable to them, and was therefore exigible as soon as paid ff de 
by the lessors. Spo 

It is thus we read the contract, conceiving it to be the most natural constray! son 4 
tion of the terms used by the parties, the most congruous to the subject matter BA. 
of the particular clause in question, and the most consistent with the rool the t 
tenor of the instrument in which it is found. mont 

As we concur in the views of the District Judge, upon this point, his judy not a 
ment is affirmed with costs 


















APPENDIX. 







The following cases were accidentally omitted from the Monroe decisions. 



































M. S. Carson v. M. Jounson, Sheriff. 


fimulated sale. 


pPEAL from the District Court of the parish of Jackson, Richardson, J. 
Defreese, Gray & Thompson, for plaintiff and appellant. Rives and Stubbs, 
for defendant. 

Sporrorp, J. (Merrick, C. J., dissenting.) In May, 1855, Tennent, Denick- 
son & Co. had a suit pending in the District Court of Ouachita parish against 
RB. A. Carson, for about $1900. 2. A. Carson had formerly been a merchant in 
the town of Vernon, parish of Jacksgn, but had been unsuceessful, and in the 
month of May aforesaid was, by his own acknowledgments, insolvent. It does 
not appear that he had then any other visible property, except four town lots 
and an undivided half of about twenty-five acres of land in the parish of Jack- 
80D. 

On the 11th May, 1855, about two weeks before the final judgment against 
him, in favor of Tennent, Denickson & Co., was signed, R. A. Carson made a 
notarial conveyance of all the landed property just mentioned to the plaintiff, 
his brother, a young man who had but recently attained the age of majority, 
then living in Union parish. The conveyance professes to be a sale for the con- 
sideration of $550, “cash in hand paid,” and was recorded in the Recorder’s 
office of Jackson parish, on the 14th May, 1855. 

Tennent, Denickson & Co. afterwards directed the Sheriff to seize the lots and 
land aforesaid, under their judgment against R. A. Carson. M.S. Carson sued 
out the present injunction against the Sheriff to restrain the sale, on the alle- 
: gations that he was the true owner of the land, having bought it for $550 in 
® cash. 

Tennent, Denickson & Co. came in and denied the reality of the sale from their 
i" debtor R. A. Carson to M. 8. Carson, averred the same to be a fraudalent sim- 
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‘ ulation, and prayed for a dissolution of the injunction, with damages in their 
favor. After a hearing upon the merits, the District Judge dissolved the injune- . 
| tion with damages, and the plaintiff has appealed. 


It cannot be pretended that there was any truth in the averment of the plain- 
tiff’s petition, that he bought the land in question for $550, cash in hand paid. 
No cash was paid. The contract sought to be proved by the plaintiff is not a 
sale, but a remunerative donation from his brother for services rendered him as 
clerk three or four years before, when he was able to pay his debts. The only 
proof that there was an actual debt for such services is made by a third brother, 
who testifies that sometime in the month of May, 1855, (the time of the pre- 
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tended sale,) “‘he heard R. A. Carson admit that he was indebted to » 
M. 8. Carson, in the sum of $550, for services as clerk in the town , 
non.” 7 
Now, it is shown that all the services that were rendered dated bach é 
years 1850 and 1851, when the plaintiff was a lad of seventeen or eighteen y 
of age, inexperienced in business. Nor does it seem that the plaintiff ever elah 
or his brother R. A. Carson ever acknowledged the existence of such a. 
until the month when this conveyance was made, and it was thought n 
to fix upon a consideration for a conveyance made on the eve of insolveney, . 
fact, the evidence leads to the conclusion that the idea of compensation was al 
after-thought which never occurred to the parties till aclaim for Wages Was pre 
scribed, and the pretended debtor found himself in insolvent circumstances, with 
a large suit impending overhim. One of the plaintiff’s witnesses, a fellow det 
says that Moses Carson, in reply to his enquiry what was he getting as ' he sh 
said he did not know what he was getting. | allth 

One of the defendant’s witnesses, a man who bought out R. A. 

January, 1852, when the plaintiff’s services terminated, testified, without 

tion on the part of plaintiff, that 4. A. Carson told him he had written on to hy 
brother to come out here, and that he was not giving him anything for clerkiag 
the first year. This was in 1850. When the witness bought out BR. A. 

the latter desired him to retain his brother as clerk, and said that he had bel 
attentive, that he had got nothing for his services, and that he would not ask 
much ; witness retained him for three months at ten dollars a month. Does aot 
think there was any contract between plaintiff and his brother about wages ; his 
brother supported him. This witness further states that in the spring of 1865, 
he sold some horses to R. A. Carson, and he asked for a receipt in his wif 
name, stating that he did not own any property. 

The land would seem to have been worth more than the pretended price, 
One witness swears that Carson's interest in it was worth between $800 am 
$1000. A witness introduced by the plaintiff puts it lower, but still estimates 
it at $650. x: 

It is not pretended that there was any actual possession by the plaintiff, a com 
structive possession by simulated notarial title is nothing. The record seems 
support the views of the District Judge, who said that “the facts and circom 
stances of this case are irreconcilable with the reality of the transfer, while they 
are consistent with the hypothesis that it is a mere paper title.” 

It is, therefore, ordered that the judgment be affirmed, with costs 

Merarics, C. J., dissenting. I do not concur in the conclusions of the ma. 
jority of the court in this case. There is no better settled rule of law 
that the declarations of third parties cannot prejudice another. * 

The declarations of R. A. Carson, out of the presence of his brother, cannét 
prejudice the plaintiff, although in the revocatory action they may be evidentt 
for the purpose of showing the sale was fraudulent on his part. To bind 
plaintiff, his own admissions alone could be offered against him. 

The testimony of J. C. Jones, himself also a clerk and apparently nok 
lated to the plaintiff, proves the indebtedness of R. A. Carson to the plaintiff. 
He says: That the plaintiff “ was clerk for R. A. Carson ; commenced in the 
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j fall of 1849, and continued as his clerk to January, 1852, and about that time 
Carson sold and I (Jones) was also one of his clerks, and left January, 1868, 
In 1850, my salary was $300, and in 1851, $350, and an interest in the pre 
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pe post office. Moses Carson’s services during the years 1850 and 
tee worth $250 per year.” .It is true that the plaintiff told him he did 
nr how much he was to receive. But the want of a contract would 
s nt the plaintiff rocovering the value of his services. I know of no 
Be which refuses to a minor his wages. Were there any reason to doubt the 
testimony of James H. Carson, the brother of the plaintiff, it is fully corrobo- 
rated by the preceding testimony of Jones. Now, conceding that R. M. Car- 
; wn was embarrassed, (and that would account for the delay in paying plain- 
© T  iffsas well as defendants,) or even insolvent, and it does not follow that the 
Z ale made in this case was not intended as a real sale. If the intention of the 
parties was to give the plaintiff a preference over the other creditors, or to let 
him have the property at an inadequate price, or even if it was intended that 
he should hold the property for his own use, although in fraud of creditors, in 
all these cases, the sale is a real one, and the party attacking it is driven to his 
socatory action. ©. C. 1978, 1974, 1976. Itis only in those cases where no 
title was intended to pass for the benefit of the transferee, or where it is but 
mere cloak or mask, that it may be treated asa nullity, and the property 
geieed in the first instance. 1 Ann. 299. Even in these cases the burden of 













simulation. 10 A. R. 691. 

Under our law the consideration specified in a deed is not conclusive. The 
cash specified in plaintiff’s deed, being the precise amount of the acknowledged 
indebtedness of R. A. Carson to him, may, under the proof in the record, be 
considered, without violating ordinary language, as identical with such indebt- 
edness. The law declares that the immovable was delivered to the plaintiff by 
the notarial act of sale. ©. C. 2455. There has been no attempt to rebut 
this legal presumption. On the contrary, the proof shows that R. A. Carson 
resided in the parish of Ouachita, where defendant’s judgment was rendered 
against him, whilst the plaintiff resides in the parish of Union, where the no- 
tarial act was passed, and where the land lies, the ownership of which the 
plaintiff claims. I think, therefore, in the absence of all proof to the contra- 

; ry, that the land must be held to be in the possession of the plaintiff. 

As it respects the pleadings, I think the allegation of the plaintiff, that he is 
the owner and that the Sheriff has illegally seized his property, is a sufficient 
affirmance that the plaintiff had possession under his title, which was 
disturbed by such seizure. Now, as the presumption of possession has not 
been rebutted by the defendants, the burden of proof is vpon them to show 
that the sale was simulated, and not upon the plaintiff to show that it is bona 
fide. ©. C. 1915, 2456. No principle of law is better settled than that fraud 
and simulation must be clearly established by proof. They are not to be pre- 
sumed, . I cannot see any other safe rule of proceeding, than to follow these 
positive requirements of the Code. They are the only sound basis upon which 
titles to real estate can rest with any security. If bad faith in the transfers 
of real estate, were to be presumed instead of good faith, few would be secure 
in their possessions. For there are but few who would be able to prove all 
the circumstances of the payments for their slaves and immovables. 

I think, therefore, that the judgment of the lower court ought to be revers- 
ed, and that the seizing creditors should be left to their Yevocatory action. 


PRR SRFSRSS SEF & 


Oe 


on 


2 Re te eee 





proof on the injunction appears to be upon the seizing creditor to show the 


Carson 
Jouwson. 
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Winirrep Woop v. Wiitiam Harpy. 


As owner of one-half and usufructuary under the will of the other half of the note 
plaintiff had the right to maintain an action to enforce payment. 
























pn from the District Court of the parish of Claiborne, Land, J. v4 
McGuire & Ray, for plaintiff. Watkins, for defendant and appellant 
Bucuanan, J. There are two questions presented in this case: 
Ist. The right of the plaintiff, as holder of the note sued upon. 
2d. A plea of compensation. 
The note is dated Minden, 1st May, 1851, signed by defendant, and pay 
to Robert Baldwin, or bearer, twelve months after date. It appears to hare 
been the property of Martin Wood, who died in 1851. The plaintiff is the 
widow of Martin Wood, who left a will, made in 1849, which has been 
bated, and contains the following clauses : r 
“T give and bequeath unto my wife, Winifred Wood, the plantation and al 
. the land belonging to the Home Farm, some nine hundred acres or mom 
whereon I now reside, with all the negroes and their increase, say about fifty 
negroes in number, and the stock of horses, mules, cattle, wagons, and all 
household and kitchen furniture belonging to the place, during her natural fife 
then, if it can be done by my executors, all of the negroes to be set free, and 
carried to the near part of Mexico, beyond the river Rio Grande. T also set 
aside the sum of three thousand dollars to accomplish the same. The balance 
of my money and debts I give to my wife, Winifred Wood, during her life, I 
, give and bequeath to Nancy Doles a tract of land called the Thompson Pla 
and all the improvements thereon, containing eight hundred and eighty 
more or less, also one hundred dollars to purchase her a horse. This I ging 
her in consideration of the number of years she has resided in the house with 
us, and during said time she became a cripple for life. It is my wish that 7 
Red River land, called Goshen, lying part in Caddo and part in Bossier 
be sold as my executors may deem to the interest of the legatees of my estate; prop 
said tract of land contains some nine hundred acres more or less. After the legal 
decease of my beloved wife, Winifred Wood, it is my desire that the remaining T 
sold 
and 
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surplus of my property be sold by my executors, and equal division made be 
tween my nieces and nephews [naming them]. I do hereby appoint my friends, 
William Hardy and James M. Morrow, both of Minden, my executors, tomy fy 
out this my last will and testament.” ae én 

The note now sued upon is to be reckoned among the debts mentioned ia” 
this will, and of which the usufruct is given to plaintiff by its terms. The debt 
evidenced by that note was property of the community of acquets, and | 
longed, for one-half, to plaintiff at the dissolution of the community. As ownet 
of one-half, and usufructuary under the will of the other half, the plaintiff has 
an undoubted right to maintain an action for the recovery of this debt. FS 

There is no seizin in the warranty under the will, at least during plaintiffs” 
lifetime, of anything but the Goshen tract of land. a 

A partial payment of the note, and credited on the same, in the year fall 
ing Martin Wood’s death, is inconsistent with defendant’s present preten 
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. m of three thonsand dollars, in his capacity of executor, if defendant 
< sal arge it at all during plaintiff's lifetime, (which is more than donb*fal,) 
"dap clearly not be pleaded as an offset against a debt due by him personally. 
The prayer of appellee for damages for‘ frivolous appeal is entitled to favor- 
"ble consideration. 

Jadgment of District Court affirmed, with seventy-two dollars damages for a 


frivolous appeal, and costs. 
SporrorD, J., recused himself. 













E. Witurams v James Ciark. 





A judgment, based upon a defective citation, and an attachment that was set aside, is an abso- 
jute nullity, which may be urged as matter of defence by any one having an interest. 

Apurchaser ata Sheriff's sale, made without a previous seizure, acquires nothing, at least as against 
athird party in possession. 





PPEAL from the District Court of the parish of Jackson, Richardson, J. 
Rives, Rankin and Thompson, for plaintiff and appellant. McGuire & 
Ray, for defendant. 

Lea, J. The plaintiff in this case claims a tract of land in virtue of an ad- 
judication made on the 5th July, 1851, at a Sheriff’s sale, under an execution 
issued in the case of the present plaintiff against John W. Rountree. The 
petition sets forth that, on the i5th October, 1850, Avarida Ansley, wife of . 
John W. Rountree, acting for herself, and pretending to act as attorney in fact 
for her said husband, transferred to the defendant the land in controversy, 
hich sale, the petitioner avers, is fraudulent, and made without authority. 

The plaintiff avers that the defendant, Clark, took possession of said pro- 
perty on the 15th October, 1850, and that he, the plaintiff, is entitled to rent at 
the rate of $150 per annum from the date of his purchase. He also claims 
$150 as damages for counsel fees. We deem it unnecessary to refer to the 
suit instituted on the 8th April, 1850, by the plaintiff*for the annulment of the 
jadgment obtained by Mrs. Rountree against he husband for a separation of 
property, as we do not consider that it has any necessary connection with the 
legal questions involved in the issue between the parties. 

The defendant avers that judgment, on the exccution of which the land was 
sold, is a nullity, having been brought against an absentee who was never cited, 
and having no other basis for the jurisdiction of the court than an attachment, 
which was dissolved; that neither the person nor the property of the defen- 
dant was before the court, and that all proceedings based upon the judgment 
are null and void. The defendant further alleges that no actual seizure was 
made of the property sold; that theré was no legal notice of seizure to Roun- 
tree, or notice to appoint appraisers, nor was there any appraisement. 

The case was submitted to a jury, who found a verdict for the defendant. 

The position assumed by the plaintiff’s counsel, that the defendant cannot, 
a8 against the plaintiff, avail himself of irregularities in the proceedings anterior 
to the judgment, nor indeed after judgment, is correct, so far as it relates to the 
omission of formalities which are intended for the protection of the judgment 
debtor, in which a third party is without interest; but the rule cannot be held 
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to extend to such omissions as are the basis of absolute nullities. In this 
it is urged : e. 
ist. That the judgment is a nullity for the want of a citation or ay 
attachment. ‘ 
2d. That the plaintiff acquired no title under the adjudication under wha, 
he claims, there having been no seizure of the property sold. be. 
It appears from the record, and from the allegations of the petition that » 
the time the suit against Rowntree was filed, he had “ permanently lef the 
State of Louisiana.” A negro boy was seized by virtue of a writ of attach. 
ment, but as this writ was set aside, the seizure conferred no jurisdiction on thy : 
court ; no curator ad hoc was appointed to represent the defendant, and had 
such appointment been made, the curator would have been without 
to represent the defendant after the attachment was dissolved. The citatig, 
issued in the case could not be served personally upon the defendant, 
appears from the Sheriff’s return, it was served upon one Gilbert D. 
“living in the house with the defendant,” said house being situated in the 
parish of Jackson. It does not appear at what place the service was 
upon Ansley, and he could not at the time have been living with = 
who had permanently absconded from the State, and who had not then, : 
so far as we are informed, at at any time since, returned. The judgment | 
therefore, being based upon a defective citation and an invalid a 
which was set aside, was an absolute nullity, which nullity might be 
matter of defence by any one having an interest to call in question the validity 
.of the judgment. 

It is clear, also, that no valid seizure was made of the property adj 
The defendant, at the date of the constructive seizure, and ever since, has bets 
in actual possession of the property; no attempt was made to dispossesg bin, 
The defendant cannot be held to a constructive notice of an invalid geigg 
A purchaser at a Sheriff’s sale, made without a previous seizure, 
nothing, at least as against a third party in possession. See Stockton vy, 
ney, 6 An.; Gaines v. Merchants’ Bank, 4 An. 871. 

Entertaining these views with reference to the foregoing points, it oul 
cessary to enter into any discussion of the other questions presented in he 
pleadings. * tc 

Judgment affirmed. g 
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a Where a reference is made under any head, the figures refer to the corresponding figures in the 
aa Index, and also to the paging of the volume. This plan has been adopted in order to enable the 
ew der to turn at once to the case, should he so prefer, without previously consulting the Index. 





“Ay ACTION. 

1. The defendant has no right to complain of the mode in which this suit is 
brought, [by plaintiff for the use of W. & H.,] for it gives him the op- 
portunity of pleading any defences he may have against either the 
nominal or the real plaintiff. Williams vy. Hood, 113. 

9, Action to recover back money paid on an altered bill of exchange. 

Bullitt v. Hewitt, 327, 

8 The object of the possessory action is to enable the person clothed with 
possession to maintain that possession, and compel his adversary to ex - 
hibit and recover on his title. Brack v. Wood, 512. 

4, The rule in Article 44 C. P., that plaintiff must recover on strength of his 
own and not the weakness of his adversary’s title, applied. Ibid. 

5. The plaintiff to a petitory action must not only make his case probable "a 
but legally certain. Jn pari casu potior est conditio possidentis, 

‘ Ibid. 

6. An action will not lie against third parties in possession of lands derived 
by regular conveyance from plaintiff’s ancestor, without first impeach- 
ing, by direct action, the conveyance made by such ancestor. d 

Calvit v. Muthollan, 681. 

t 7. The whole of the property surrendered by the plaintiff baving been sold 

and distributed among the creditors, he, as syndic, took a rule on the 

creditors to show cause why certain judicial mortgages should not be 

erased, on the ground that they fell by the surrender and final settle- 

ment of the insolvent’s estate: Held: that the rule was properly dis- 

charged, the syndic being functus officio, and therefore incapable of 

standing in judgment. Laforest v. His Creditors, 714. 


} AFFIDAVIT. 
See Pamecrat anp Acent—Schneider v. Vercker, 274. 


%] AGENT AND AGENCY. 


See Principal AND AGENT. 


“)} ADMINISTRATOR. 
. See Executor AND ADMINISTRATOR. 
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APPEALS. 


1. A record was offered in evidence, but not filed, and therefore not, 
by the clerk in making up the transcript for the Supreme Court, | 
transcript was brought up by the appellee, who moved to dj , 
appeal. By the Court: It was the duty of the appellant to preser 
case in such a shape that this court could pass upon the corree 
the judgment appealed from. It is true the appellee has brought upiy | 
appeal, on the failure of the appellant to do so. But the deficiency 
the record is plainly the fault of the appellant, which should not me 
judice appellee. Appeal dismissed. Murray v. Walker, 3 

2. Motion to dismiss appeal, on the ground that W. & H. had not joined iy 
the appeal bond. By the Court: The order of appeal is in favor of’ * 
plaintiff generally, and it was not necessary that the appeal bond shoulj 
be signed by W. & H. The signature of the surety is sufficient, _ 

Williams v. Hood, 118, 

8. The fact that the tutrix of P.’s children made herself a party to the uj 
is no evidence that W. & H. have abandoned the appeal. The tutriziy 
a proper party, for the legal title to the bill sued on is in the successig: 
of P. Tid, 

4. It is not necessary that there should be a technical contestatio litis, iy 
order to give the Supreme Court jurisdiction. 

Succession of Clarke, 1%, 


. A judgment rendered on the 22d December, and not signed until the gh § © 16. 
of January, may be treated as rendered at the term at which it was pa 
fected by the signature of the Judge, and an appeal, by motion, mayty 
made at that term. Sacket v. Attaway, 181, 17. 
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6. Appeal dismissed for want of proper parties. Robert v. Ride, 409. 


7. The practice of the Supreme Court is to notice ez officio, and without amy 
. 
motion to dismiss having been made, the want of proper parties forg 
final decree. Ibid, 


8. A curator ad hoc, whose appointment is superseded before trial, hasm 
capacity to take an appeal, and the subsequent filing of an appeal band AT 
by the proper agents of the party in interest, without a petitionaly ~ 
citation, or motion for an appeal, will not constitute a valid appeal. 

Spencer v. McDonogh, 


9. Articles 880 and 890 C. P. contemplate an amendment of the jud a 9 
in favor of the appellee, under an answer, only as against the appellait 
and not as between one appellee and his co-appellees. ° If either of 
appellees is dissatisfied with the judgment, he should appeal again t 
co-appellee. Fields v. His Creditors, 





10. The appellee is entitled to three judicial days in which to moves a 
missal of the appeal, unless he waives the right by some action om 4 
part. Filing an answer to the merits, without tendering a me 
dismiss, would import such a waiver, but the act of the court, ¢ 
prio motu, setting down the cause for a trial, could not deprive} 
party of a legal right. Barham v. Livingston, 1 
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EALS ( Continued.) 
af, The Clerk's certificate, which states that the record contains a full trans- 
(cript of all the documents filed, all the proceedings had, and all the evi- 
~ dence adduced on the trial, as on file and of record in his office, is insuf- 
7 ficient. Ibid. 

ae It is imperative on this court to grant to the appellant who claims it, an 
| order to postpone the trial, that the Clerk may have an opportunity to 
T  qmend his certificate, if he can truthfully do so. Ibid. 

















“e An appeal was filed on the 11th July, 1855, the court being then in ses- 
sion, and the cause was continued on the 20th July, 1855. A motion , 
made by the appellees, on the 16th July, 1856, to dismiss the appeal for 
jrregularities in the transcript, namely, the want of an order of appeal, 

Of the "f° comes too late. Temple v. Marshall, 613. 

oul 14. Where no term of the court was held at Monroe in Uctober, 1855, though 

the record of an appeal was returnable at that term, it was held to be 






























18. a sufficieut compliance with the law to file the record at the subsequent 
e Suit term. State v. Loans, 626. 
Be 15. The certificate of the Clerk stated that the “foregoing pages contain a 
— full, true and complete transcript of all the proceedings had and docu- 
at ments filed on the trial in the case of P. v. P., as on file in my office. 
i in Held: that this does not answer the requirement of Art. 896 C. P. It 
is not certified that the transcript contains all the evidence adduced on 
24. the trial. Appeal dismissed. Pargoud v. Pace, 644. 
14% 16. Where a party whose interest is affected by the judgment is not made one 
per of the obligees in the appeal bond, the appeal will be dismissed on 
y be motion. Hamilton v. Phillips, 676. 
iL. 17. It is unnecessary for the Judge to fix the amount of a suspensive appeal 
, bond, nor is it necessary for the appellant to execute bond in favor of a 
party who has no interest in maintaining the judgment so far as appealed 
aay from. Rachel v. Rachel, 687. 
fora See Serzure anv Satr—Mathe v. McCrystal, 4. 
a, See Constirution—Kathman v. New Orleans, 145. > 


See Executor 4Np ApMINIsTkaToR—Succession of Pettis, 117. 


al} ATTACHMENT. 
- 1, The validity of an attachment cannot be drawn in question collaterally, 
except in cases where there is an entire want of citation. 
Goodman v. Allen, 246. 


! 2. An affidavit alleging that the defendant attempted to depart permanently 
z= from the State, that he concealed himself to avoid being cited, and that 
re § he is about to remove his property out of the St&te, is insufficient for an 
attachment. The allegations refer indefinitely to the past, make no 
allusion to the present or future, and are too vague to form the legal 
;: foundation ot an attachment. New Orleans v. Garland, 488. 


$ An attachment will issue in favor of a vendee against the property of a 
non-resident vendor, to secure a claim in warranty. 
Bash v. Lakin, 489. 















INDEX. 


ATTACHMENT ( Continued.) 


4. The Code of Practice, in prescribing the conditions upon whi 
ment may issue, requires an oath of the existence of the debt a 
to exclude the exceptions of payment, compensation, &c., onda ‘ 
ance with its requirements is equivalent to an averment that the, 
has not been so extinguished. Elam v. Heirs of Barr, 09 


5. Writs of attachment are to be satisfied out of the proceeds of the pp 
perty attached, according to the order of date in which the respaein. 
seizures thereof are made. Seizure secures a lien. ; 


Eien v. Froth 


See Husraxp anp Wire—Henry v. Bryce, 691. tT 











See PrincipaL ann Surstr—Doane v. Telegraph Co. 504. 
ASSESSMENT. 4 
See Taxzs. 
ATTORNEYS AT LAW. Ag 


1: The five per-cent. allowed by statute to the Assistant City Attorney oy 
the amount of all fines and penalties collected, in full compensation fy 
his services, has reference to his services anterior to the collection, and 
to the general understanding of the profession, that an attorney hy 
earned his fee when he has prosecuted or defended a case to Judgment; 
so that the Assistant City Attorney who obtains the judgment, is entifiel 
to the commission, although the actual collection of the debt mayy 
made by his successor. Hiestand v. Labatt, 9, 

2. Where the counsel for plaintiff and defendant have an agreement to take 
testimony without a commission, and submit the cause—and this with 

“¢ the knowledge of plaintiff, who made no objection—and afterward plain. 
/ tiff, without discharging his counsel, set his cause for trial, in thea 
sence and without the knowledge of the opposite party or either com 
sel, it was held that a judgment obtained under such circumstancy 
might be annulled under Article 607 of the Code of Practice. 
' Lacoste v. Robert, %8, 
8. Such an agreement is within the discretion of counsel. Ibid, 


4, The instances of “ill practices,” mentioned in Art. 607 of the C. P, an 
given exempli gratia, and are not to be viewed as excluding other cass 
Tid. 
5. Under Article 172 of the Code of Practice, the signature of the.advocal 
or of the party may be affixed to the petition through the agencyd 
another. Martin v. Moore, 1%, 
6. Counsel who made a certain admission on the minutes of the court, net 
permitted to lessen its effect by his own testimony, showing that it wa 
not authorized by his client, and that he made it from the statement d 





a witness whom he believed, and by whose affidavit, produced, it a 
peared that the witness did not state quite so much as was covered by 
the admission. Perkins v. Douglass, an 
See Usurr—Race & Foster v. Bruen, 34. 
, See Insoivent Procespines—Matthews & Finley v. i> Grea 
See Jupcment— Brooks v. Cavanaugh, 183. $ 
See Insunotion—Grey v. Lowe, 391. 
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- “Anil 0. P. 228 relates to an arrest for debt simply, where there is an 
ension that the debtor will leave the State or the jurisdiction of 
the court. The arrest of an applicant for the benefit of the insolvent 
} laws is provided for by the Act “relative to the voluntary surrender of 

* property and mode of proceeding,” approved March 15th, 1855. 

a Figuiere v. His Creditors, 557. 

> 9, There is no authority in that Act which authorizes a change in the order 

of arrest, by requiring a bond to be given with other conditions than 
those imposed by the District Court. Tdid. 

) f AUCTIONEER. 

See Sate— Bodin v. McCasky, 36. 

| BAILMENT. 

1, Gratuitous bailees are not liable except for fraud or gross negligence. 
Boyd v. Estis, 704. 

i BANKRUPT ACT. 

a) 1, A debtor of the bankrupt, garnisheed by the bankrupt’s creditor, can- 

fie not, under the Bankrupt Act, plead the bankrupt’s discharge—nor as- 

ail sert the rights of the assignee—nor dispute the creditor’s right, on the 
rhs ground that the creditor has proved his claim under the fifth section. 

eat Frasier v. Banks, 31. 

itled BANKS’ AND BANKING. 

yi © 1, Sale of mortgage stock of the bank, bought by the bank. Sale sought 
to be set aside on the ground that the stock could not be sold apart from 
the real estate upon which it was secured. By the Court: We can 
see no good reason why the bank might not seize and sell any property 
of their debtor fer the satisfaction of their debt. Certainly the objec- 
tion is one which cannot be raised by the debtors, whose acts in the 
premises gave a sanction to the proceedings, and who are without in- 
terest in the enforcement of the supposed prohibition which they in- 
voke. Bermudez v. Union Bank, 64. 

%, The bank had a right to make purchases of this character under the pro- 
visions of the Act of 1843. I bid. 

$8. The general banking law, approved April 30th, 1853, in regard to the 
privileges and immunities granted under it, isas much a contract with 
the individual corporations formed under the Act, as would be a special 
Act of incorporation containing the like provisions. 

New Orleans v. Southern Bank, 41. 

4, The 35th section of the general banking law is a guarantee to the capitalist 
that, if he invests in the stock of the banks created under this law, his 
stock shall not be taxed in any other manner than other personal pro- 
perty ; and thus far is an obligation binding on the State and all munici- 
pal or other corporations deriving their authority fromthe State. J bid. 

5, The provision of the lst section of the Act of 1842, which authorizes 
the city of New Orleans to fix the rate of licenses for “ all other call- 
ings, professions or business,” not enumerated therein, includes corpora 
tions as well as natural persons. Voorsies, J.(with whom concurred. 
Bucuanay, J.), dissenting. s I bid. 

6. The 35th section of the Free Banking Law, which provides, “ that bank- 

ers and banking companies doing business under this Act, shall be 
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BANKS AND BANKING (Continued.) 


taxed upon their capital stock at the same rate as other perso 
perty under the laws of this State,” is applicable only to the ‘ 
stock, and not to the calling or business of those institutions, Ve 
J. (with whom concurred Bucnanay, J.), dissenting. 2 


7. Under the statutes of Mississippi, the trustees of insolvent banks are not 
restricted to the collection of such assets as are necessary to : 
debts of the corporation, but they have the right to calle 
sets and, after payment of debts, distribute the surplus among the stock. 
holders. Davis v. Robertson, "59, 

See InsoLvencr—Davis v. Robertson, 752. 
BATTURE. < 

1. The several Acts of the Legislature giving to the city police powers over 
the batture, were never intended to disturb the rights of property, and 
had such been the object of the statutes, they would to that extey 
have been nullities. Remy v. Municipality No. 2, 148. 

2. On the 10th of September, 1820, M. & G. entered into an act of compre. 

mise, by which G. conveyed to M., with a warranty against his om, 
act, all his right in a portion of the batture, in the faubourg St, 
By the terms of the act, the batture conveyed extended to the waters 
edge. On the 20th of September, 1820, G. made an act of donation 
the city of New Orleans, by which the batture previously conveyedty 
M. was created locus publicus. Under the facts of the case, it washeld, 
that for the purpose of the donation, G. was to be regarded as the np 
gotiorum gestor of M., who was bound by the act granting the battur 
to the public. In 1851, the act of donation of September 20th, 182), 
was, by agreement, rescinded. This action was brought by the hein 
of M. against the heirs of G. to recover the proceeds of the battur 
sold by G. to M. in 1820, which proceeds were received by the heirs of 
G. under the Act of 1851, rescinding the donation of 1820. Held; 
The contract of 20th of September, 1820, so long as it endured, seemed 
to have been viewed by M. and by his heirs, as binding upon them; 
but when that donation was rescinded in 1851, and the locus publiow 
created by the contract of 1820 was again made the subject of private 
ownership, the warranty contained against their own acts in the cm 
veyance of the 16th of September, 1820, unquestionably forbade the 
heirs of G. to put into their own pocket the proceeds of the land em 
braced in that conveyance to M. Michon v. Gravier, 596. 

8. The course of the side lines of property, in front of which alluvion 
formed, is of no consequence in the division of the alluvion formed sub 
sequently to the conveyance or grant. The line of such division must 
be drawn in such manner, as that each of the contiguous riparian pr 
prietors shall have such proportion of the alluvial soil as the total ex 
tent of his front line bears to the total quantity of the alluvial soil 
be divided. C. C. 508. Heirs of Delord v. New Orleans, 699. 

4. The mere omission to figure on the plan of the Delord estate the alluvion 
that may have existed in front of it, and to divide it among the heirs, 
cannot be construed into an abandonment of the ownership in favor df 
the public. ; T bid. 
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P Mgrte: the post-office, by letter directed to “the parish of St. Charles, opp>- 
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' INDEX. 
ts OF EXCHANGE AND PROMISSORY NOTES. 
certified that notice to the defendant, endorser, was given through 


site the Red Church.” There was no post-office at that place, but it 
~~ was proved that a letter addressed to defendant, and directed as above, 
©" would have been sent to Taylor's post-office, some eight or ten miles 
from the Red Church, and seven miles from defendant’s house, where 
most letters directed like this were sent. Held: That the notice was 


sufficient. Barker v. Fullerton, 25. 
9, Demand of payment at the place where note is payable is sufficient. 
Ibid. 


8. The certificate of the Notary did not show in what post-office the notice 
to the endorser was placed, but the protest being dated at New Orleans, 
it was held that the only reasonable inference was that the notice was 
placed in the post-office at New Orleans. Ibid. 


4. Demand of payment of a check made in business hours, on the day suc- 
ceeding that on which the check is dated, is a sufficient presentment. 
Ocean Tow Boat Co. v. Ship Ophelia, 28. 


5. Plaintiffs were directed to apply to the agents of defendants for payment. 
The agents gave plaintiff’s a check which was dishonored. Held: That 
the defendants were not discharged. Ibid. 


6. The court will not presume that a note not dated, and bearing ten per 
cent. interest on its face, was executed on or before the day when the 
rate of interest was limited by law to 8 per cent. 

Gautreau v. Verret, 78, 


7. Objection by drawer of a bill of exchange of insufficient demand of the 
acceptor. The notary went to the place of business of the acceptors, 
(Wm. Laughlin & Co.,) and finding it shut, made protest for non-pay- 
ment, without making inquiry for the residence of the acceptors. By 
the Court : We consider the demand, within the usual business hours, 
at the commercial domicil of a partnership, for the payment of a note 
or bill due by the firm, a sufficient presentment. It was not necessary 
to make a further demand at the private residence of the individual 
partners. The place of business is the domicil of the firm, and it is 
their duty to have suitable persons there to receive and answer all busi- 
ness demands. We express no opinion as to the degree of diligence 
requisite, where the obligation is that of one doing business alone, and 
where the debtor has both a domicil and place of business, the latter 
being closed at the time of the presentment. 

Watson v. Templeton, 187. 


‘8. Notice by the notary to the last endorser exclusively, is a strict compli- 
ance with commercial usage, especially if he be ignorant of the resi- 
dence of the other parties. Ibid. 


9. Where the distance is such as to require the interval of several days for 
the purpose of communication, then “the day” which each endorser is 
allowed, within which to give his notice in turn, will commence with 
that on which he himself receives notice. Ibid. 














INDEX. 


BILLS OF EXCHANGE AND PROMISSORY NOTES cul 


10. The Act of 1827 has not disturbed the well-settled rules of ¢ 
law on the subject of notice of protest. Its object was to p 

new and convenient mode of proof. 2 
Farmers’ Bank of Kentucky v. Stevens, 199 

11. Nor is the form of notice material where the date, amount and nap 
the drawer and payee are mentioned. Tid, a 









































12. It is sufficient if the party to whom notice is sent is enabled to ascertain 
therefrom the nature and extent of the obligation which has become 
the subject of protest. Ibid, 


18. As holders and absolute owners of a negotiable bill, the plaintiffs had, , 
right, without qualification, to enforce payment from any of the parties 98. 
to the instrument. Ibid, 


14. The rule is well settled that where the maker of a promissory note can. 
not be found, payment must be demanded at his domicil, if within the 
State. Penn v. Watts, 205, 


15. No notice of protest is necessary where the drawer of the bill hasgg BON 
j funds in the hands of the drawee, and made no provision for its payment, 
. * nor had any right toexpect that a bill for the amount would be 

cepted. Anderson v. Folger, 269, 


16. The maker, or endorser, in an action on a note, in the absence of 
. equity existing against the payee, cannot question the title of the holder, 
Ran v. Latham, 276, 


17. The equities which defendant is entitled to plead, are such as operate in 
his own favor, not those which belong to a party to a he i 
liable.-—Lea, J. ua 


18. Plaintiffs sue to recover back the amount of a bill of alii which ‘J 
they had accepted and paid. By the Court: Plaintiffs, having paid the 
bill to defendants, cannot recover, unless they have established their 
allegation that there was a material alteration in the bill, by which they 
were defrauded out of their money. A mere alteration is not enough, 0 
They must show that it was such a fraudulent alteration in the sub- 
stance of their contract as, per se, to destroy the obligation resulting 
from it. Bullit v. Hewitt, 827, 


19. Where the notary, having no knowledge of the residence of the drawer, 
made enquiry on the subject, of the acceptor’s factor, (who was also 
factor of the drawer,) and received for answer, that the drawer lived at 
F., for which place he mailed notices of the day of the protest, addressed 
to the drawer ; and, a few days after, having received other information 
in relation to the drawer’s residence, dispatched another notice to the 
place designated. Held: That the notary used such reasonable dik 


gence as to excuse the want of notice. Eager v. Brown, 625, 
20. This was an action against the drawer of a draft. It was held that the 
notice of protest was insufficient to charge him. » a 


! 
Curry & Person v. Herlong, 634. 


21. Although the drawer may have no funds in the hands of the acceptor, 
yet, if upon taking up the bill he would be entitled to sue the drawee # 








tg OF EXCHANGE AND PROMISSORY NOTES (Continued). 
any other party on the dill, as if he be an accomodation drawer for the 
_ © Grawee or payee, or any subsequent indorsee, then, and in every such 

ae case, he is entitled to strict notice of the dishonor. Ibid. 


2. G. transferred the negotiable note of N. to M. B. & Co., and took from 

them their written agreement to hold the note as collateral security for 

"the payment of a debt due by G. to them, and G. transferred that 

agreement to S.—all having been done before the maturity of the note. 

» MLB. & Co. having been paid the debt due them by G.—Held: That 

» &, by virtue of the transfer of said agreement, took the note unaffected 
by “" equities, in relation to it, existing between G. and N. 

Nott v. Watson et als. 664. 
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ee 98. As owner of one-half and usufructuary under the will of the other half 
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of the note sued on, the plaintiff had the right to maintain an action to 
enforce payment. Wood v. Hardy, 760. 
See Pieapinc—Langstaf v. Lees, 271. 
See Sequestration—Horne vy. Belcher, $21. 
eg 
See Insunorion— Whitehead v. Tulane, 302. 


BOND TO MAKE TITLE. 


‘ 1, Bond to make title to a lot of ground on which a church was being erected 
7 but in which the dimensions of the lot were not stated, and there being 
: no proof from which it could be inferred what the dimensions were to 
be. Held: Defective as the foundation of title. 

Short v. Methodist Epis, Ch., 174. 


BOUNDARY. 


‘1, Where there is a discrepancy in the boundary lines, as shown by a public 
act on the one hand, and a plan attached to the act on the other, if the 
description be clear and unambiguous in the former, it will prevail. 

Michon et als. v. Gravier et als, 596. 


(GASES COMMENTED ON, DOUBTED, AFFIRMED, OVER-RULED, &c. 


1, Decision in Hubgh v. The New Orleans and Carrollton Railroad Company, 
' 6 An., 495, affirmed. Hermann v. Carrollton Railroad Co. 5. 


2. Walton v. Beauregard, 1 Rob. 301, is of doubtful authority. 
Jackson v. Williams, 98. 


* 8, Decision in Purvis v. Harmason, 4 An., 422, and T'homas v. Phillips,7 An., 
546, affirmed. Farmer's Heirs v. Fletcher, 142. 
4. Decision in State v. Johnson, ante p. 422, affirmed. State v. Kennedy, 479. 
5. Cook v. Morehouse, 6 An., affirmed. Bartels v. Their Creditors, 488. 
6. Decision in the case of Holmes v. Wiltz affirmed. 
Guzman v. Walker, 692. 


7. Decision in Kennedy v. Municipality No.2, 10th An.; Remy v. The City ; 
and Heirs of Gaiennié v. The Same, 11th An. affirmed. _ 
Heirs of Delord v. The City of New Orleans, 699. 


a ee ee = Ss 

















(Continued). 


8. Liability of maker of guarantee notes to the Merchants’ and Plant 
Mutual Insurance Company, fixed according to the principles laid @& 
in the case of McIntosh and the same company. Culbertson y, B 


9. Question of preseription—Deeision in the ease of Remy v. The City of Me 


Orleans, 11 Annual, affirmed 


Gaiennié v. 2d Municipality of New Orleans, 998, 


10. Lea v. Drarmond, 4 L. 
11. Walton v, Beauregard, 1 Rob. 


12 Saul v. His Creditors, 5 N.S. 
18. Desler +. His Creditors, 2 L. 
14, Canizo’s Syndicv. Cuadra, 2 tL. 
16. mone syndic, v. Newton, 5 L. 


16. Benton street case. 
1%. Cumming v. Police Jury of Rapides. 


18. Spaiding v. Taylor, 1 An. 
19 Verdier v. Splane, 6 Rob. 

20. Meilleur v. Coupy, 8 N. 8S. 
21. Ned Baker v. Tabor,'7 An. 


22. Janin v. His Creditors, 10 L. 
23. Cazeau v. His Creditors, 6 Rob. 
24. Montouchet v. Terrand, 18 L. 
25. Dreux v. His Creditors, 7 N. 8. 


CITATION. 


1. Action to remove administrators, domiciled in Mississippi. Exeeption— 
By the Cowrt: This objeetion may be 
considered not only as waived by the other reasons urged for the dis 
missal of the action, but by the appearance of the appellees, whereby it 
became unnecessary to make serviee on the eurator ad hoc, on whom 
alone it could be made, as the sien were domiciled out of the State. 


that there had been no citation. 
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CASES COMMENTED ON, DOUBTED, AFFIRMED, OVER-RU 


ARTICLES REFERRED TO AFD APPLIED BY THE COURT. 






















Mathe v. Mc Crytal,4, ° 





Jackson v. Williams, 93, 


Brother v. Saul, 293, 


Yeatman v. Crandall, 220, 


Eulalie v. Long & Mabry, 463. 


Devron v. His Creditors, 482. © 


Succession of Penny, 197. 
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j. The clerks of the several courts do not continue to hold their offices after 
a general election until the new Governor enters upon the discharge of 
his duties. Article 149 of the Constitution only provides the day of their 
election, and does not fix the period when they shall cease to perform 
their duties. Wiltz v. Derbes, 50. 


QOMMON CARRIERS. 


1. Action for non-performance of contract to deliver molasses “ at the port of 
Louisville,” etc. The molasses was landed at Portland, whence it was to 
be carried to Louisville under a contract made by defendants with steam- 
boat Envoy. The molasses remained at Portland some time, and was 
there much damaged. By the Vourt: As Portland is shown not to be the 
port of Louisville, we think the obligation of common carriers rested upon 
the defendants until the goods were delivered at Louisville, and if the 
Envoy, or any other boat, neglected to take the molasses on board, it was 
the neglect of their own agents, for so much of the voyage as remained 
unaccomplished between New Orleans and Louisville. Neither could 
the plaintiffs be charged with the transportation of their freight through 
the locks to Louisville. Watts v. Sbi. Saxon, 48. 

%. The common carrieris bound to the most exact diligence as much to avoid 
danger, which may be reasonably apprehended, as to rescue the property 
from present and imminent peril. Ibid. 


$. The measure of the carriers’ liability is the value at the port of destination 
of similar goods, delivered in good order. 
Quadras v. Sir. Daniel Webster, 208. 


4. Where, by the fault of the shipper, there was no bill of lading on board 

the vessel, so.that the ship’s agent did not know to whom to deliver the 

‘ goods, and notice was published in a newspaper (taken by plaintiffs) that 

the ship was discharging, and subsequently the goods were stored with 

the ship’s agent, where they were destroyed by fire, the ship will not be 
responsible. Medley v. Hughes, 211. 

5. In an action against a common carrier, alleging non-delivery of goods, the 

plaintiff must give some evidence in support of the allegation. 

Humphreys v. Switzer, 320. 

6. The measure of the carrier’s liability is the market value of the goods at 

the port of destiuation. Grief v. Switzer, 324. 








INDEX. 


COMMON CARRIERS (Continued). 


7. Action to recover damages for injury caused to goods by the burs 
casks containing chloride of lime. By the Court: Where the com 
carrier is unable to make good his defence upon some of the om 
which form exceptions to his liability, it is clear he must pay the he 
though not chargeable with any negligence whatsoever ; and in fast ou 
where he has exercised every possible diligence to prevent the loss, # 
is also liable for a luss' occasioned by an accident arising from any 
nuisance in the course of his navigation. 
Brousseau v. Ship Hudson,ag 


8. As the damage in this case wis not caused by superior force, (force mg, 
jeure,) or by accident, (cas-fortuit,) defendants are liable. Ibid, 
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9. Where hay was shipped, according to the bill of lading, in good order an gat 
’ condition, and on its delivery, at the place of destination, was ‘ 
it is incumbent on the owners of the vessel to show that the damage wy 

not caused ‘by bad stowage or want of care. 


Ship Rappahannock v. Woodruff, 698, 
10. A package of bank notes was delivered by the agent of plaintiff on boa 
a steamboat for transportation, the amount of which was specified on th. 
face of the package and the attention of the officers called to its valug 
Held: That gross negligence is fairly to be inferred, from the fact thatthe 10, 1 
officers of the boat could give no account whatever of its disposition, 
Boyd v. Estis, 704, ooM! 
COMMUNITY. 

1. Where the community is dissolved by the death of the husband, the su. 
viving wife is presumed to have the intention to accept the community, 
and her right to renounce is subject to the same rules as govern th 
beneficiary heir. + Herman v. Theurer, 70, 

2. But a different rule prevails where a divorce has been pronounced, Unies 
the wife accepts the community within the delay allowed by law, and ob 
tains from the Judge a prolongation of that delay, she is supposed ta 
have renounced the community. Ibid. 


3. The omission to inventory the community property, will not annul or sum 
pend the usufruct established in favor of the surviving spouse, by the Ad 
of 25th March, 1844. Succession of Viaud, 297. 


4. The community is entitled to the enjoyment of the property and-effects 
belonging to the husband at the time of the marriage, and owes nore 
compense for the diminution in value of such effects by reason of such 
enjoyment, Ibid. 


. Furniture and other movables brought into marriage, if they still exist ia 
specie, may be taken out at the dissolution of the community by the hus 
band who brought them, but he is not entitled to credit for their value at 
the date of the marriage. If they have perished, the husband must beat 
the loss. If they have been alienated, upon showing that the proceeds 
went into the community, the husband can charge the sum to the com 
munity. Ibid. 


or 
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MUNITY (Continued). 

"a “The legal presumption is that a slave, bought by the plaintiff pending the 

~~ eommunity of acquests, is community property, and the unsupported de- 

) daration in the act of sale that the purchase money was given to the 

al plaintiff by her father, cannot conclude creditors who were not parties to 
‘the act. Forbes v. Forbes, 326. 







A When a judgment of separation from bed and board is rendered, the husband 
| geases to be the head of the community, and one undivided half of the 
property thereof vests immediately in each of the spouses, who thereby 
become joint owners ; the wife having in this case continued to possess 
nomine communi, is accountable for the fruits of the property. 

Dorvin v. Wiltz, 514. 
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§ Aclaim, by the wife, for expenditures prior to the dissolution of the com- 
. spunity, is inadmissible—it being neither alleged or proved that those 
expenditures were made with her separate or paraphernal funds. 

I bid. 

9, Where the wife bore all the charges of the support of the family and the 
education of ‘the children, she is entitled to claim one-half of the amount 
from the husband, on a settlement of the community. Bucnanan, J., dis- 
senting. Ibid. 


a *~ A282” 
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10, The income of the separate estate of one of the spouses belongs to the 
community. C.C.2371. Bucnanan, J., dissenting. T bid. 


COMPENSATION. 


1. Defendant held a sum of money belonging to W., and refused to pay it 
over, under wholly unfounded pretences, for three years, when he 
acquired a protested note on which W. was endorser—which he pleaded 
in compensation of the debt due to W. By the Court: The allowance 
of the plea, under all the facts of the case, would be subversive of that 
good faith upon which the doctrine of compensation reposes. 

Bogert v. Egerton, 78. 


re 


OONFLICT OF LAWS. 


1, An infant, or minor born out of wedlock, son of a resident of Arkan- 
sas, was, by an Act of the Legislature of Arkansas, legitimated, or put 
upon the same footing, as if his parents had been married at the time 
of his birth. The question was, whether he could inherit, as a legiti- 
mate child, property in Louisiana.—Held: The heritable quality of 
legitimacy which W. E. had received from the Legislature of the State 
of his residence, accompanied him when he changed his domicil. 

° Scott v. Key, 282. 
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2. A general law of the place of domicil, changing the status of its citizens 
according to circumstances, is a personal statute, accompanying the 
party to every other country ; provided the circumstances which operate 
such change, have occurred before the change of domicil. So, a special 
law, removing a disability from a particular citizen by naine is such a 

personal statute.  Tbid. 














CONSTITUTIONAL LAW. 


INDEX. 


CONFLICT OF LAWS (Continued). 

8. The Legislature of Arkansas gave to W. E. the status of a 
of S. E., and this status accompanied W. E. into whatever conn 
might go. 










4. W. E. came hither with his status. He inherited, by our law, 
father S. E., because he was, to all intents and purposes, a 
son, having become so by the law of the domicil of his origin, aes 
in fraud of our law, nor in violation of its policy. bid : 







5. The statute of Arkansas must have as much effect, and NO more, ie 
general law of that State would have, wherein it should be dec red 
that all natural children born, or resident in the State of Arkanm 
should be considered as legitimate and inherit from their fathers the 
same as if born in wedlock. Were such an Act allowed to bave any 
extra territorial effect, another State would be permitted to provides 
new class of heirs for immovables and successions in Louisiana —Mg. 4’ 
RICK, C. J., dissenting. Did, 







6. Foreign jurists class statutes in regard to legitimacy or illegitimacy, ay 
personal, But, in principle, such statutes should have effect only when 5. 
they cure some want of formality in regard to the marriage of parsons 
who have really lived together as husband and wife, and not wherea 
most they create a purely fictitious statws.—Mernick, C. J., dissenting, 

Tid, 

7. Conceding the statute of Arkansas to be a personal statute, it is agningt 
the policy of our laws to enforce it to the exclusion of the heirs at lay, 
as regulated by the Civil Code.—Merrick, C. J., dissenting. Jbid — 


8. There can be no safe rule except to consider those only as legitimate-chib 
dren whose parents have at some time lived together as man and wife 
Hares et filius est quem nuptie demonsirant. The Civil Code designates 
what persons shall inherit, and when a person presents himself, whohas 
not the qualities required by our iaw, except in an absolute fiction 
created by the statute of another State, the real facts of the case should 
be looked at, and the inheritance given to those entitled under ow 
own laws.—Menraick, C. J., dissenting. Ibid. 


9. In ordinary cases the decisions of the State courts, upon the construction - 
of State laws, not involving questions under the Constitution of the 
United States, are authoritative. But in a case like this, where ther 
is difference of opinion between the Supreme Court of the United States 
and the Court of Errors of Mississippi, it is a good reason for following 
the former, that it is more in harmony with the jurisprudence of Lou 
siana. Davis v. Robertson, 752. 


See Hussaxp ann Wire—Bone v. Sparrow, 185. 





1. The Act of 1853 is entitled “an Act to provide for the removal of certaim 
public records from the Fourth District of New Orleans to the Parish of” 
Jefferson,” and the Act of 1854 is entitled an Act amendatory thereof 
Each section in both of these Acts has direct reference to the subject 
matter of its legislation, or its necessary incidents. It certainly was 
not necessary to meet the requirements of the Constitution, for the 
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sin JTIONAL LAW (Continued.) 


Legislature to pass two separate Acts for the purpose of accomplishing 

iy _. one object—the first in order that a thing should be done, and the 

second to indicate the manner in which the expense should be defrayed. 
Arnoult v. New Orleans, 54. 


: on The title of the amendatory Act not only refers to but includes the title 
' ‘of the first Act. The Constitution does not prohibit any designation of 
. qn amendatory Act by a reference to the title of the Act amended. 
$. The object of the Constitution was to prevent the amendment or revival 
of laws merely by reference to their title. It was intended that each 
amendment and each revival should speak for itself and stand inde- 
pendent and apart from the act revived, or section amended. bid. 
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4 The license tax imposed on keepers of coffee-houses is imposed upon all 
persons of the same class, and is therefore constitutional. 
New Orleans v. Staiger, 68. 


5. The reasons for the judgment rendered by the District Court were: ‘This 
case having been regularly taken up according to assignment, and after 
the testimony adduced, and argument of counsel, it is ordered,” ete. 
By the Court: This, it is apparent, is as much a reason for rendering a 
judgment in favor of the defendant as plaintiff, and does not meet the 
sapewemtents of the Constitution. Article 72, Constitution. _ 
West Baton Rouge v. Bozeman, 94. 


6. The 41st section of the charter of the city, which dispenses the city 
from furnishing bond and security in all judicial proceedings, “ where, 
by existing laws, bond and security are required of litigants,” is not 
unconstitutional, as being without the terms of the title of “the act to 
consolidate the city of New Orleans, and provide for the government 
and administration of its affairs.” The 41st section does "not revive or 
amend any law by reference to its title. It refers to laws in general 
terms without any indication of the title of such laws. 

Kathman v. New Orleans, 145. 
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7. Article 127 of the Constitution of 1845, and 123 of the present Constitu- 
tion, refer to State taxation in its proper sense, for general or State 
purposes. When it says that taxation shall be equal and uniform 
throughout the State, it points directly to its object, which is to regulate 
the mode of filling the State Treasury. It does not take away the 
power of making local assessments for local improvements, upon the 
equitable principle that he who reaps the benefit must bear the burden, 

Yeatman v. Crandall, 220, 
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8. The power of the legislative department of the government is supreme, 
except where restricted by the Constitution. 
New Orleans Draining Company praying, &e., 388, 


‘ 


9. The Legislature has the power to drain the swamps in the rear of the 
city of New Orleans, directly, er by its own agents, and so it has the’ 
power to drain them through the intervention of a company created for 
that purpose. Ibid. 
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CONSTITUTIONAL LAW (Continued.) 7% 


10. Article 124 of the Constitution, guaranteeing to the city of 
leans the election of its own officers, was not intended to 
manner in which contractors for works of public improven 
be selected, nor to abrogate contracts already made. It is the righ 
appointing the several public officers necessary for the admini 
the police of the city that is secured to the citizens of New Og 
The kind of officers intended is shown by the proviso to Article 19 
An incorporated company taking a contract for the draining of agwam, 7 
cannot be called a public officer necessary for the administration of the | 
police of the city. Ibid, 













11. It was within the power of the Legislature to require the proprietors of 
the marshy lands in the rear of the city themselves to drain them, It 
had the power also for sufficient causes, of which the Legislatare along — 
was the judge, to cause the work to be done and charged to the propr. 
etors respectively, and all this would not be the levying of a tax in the 


sense of that word as used in the Constitution. The money wagng 


intended to go into the treasury, and become subject to the rules by 
which alone it could be appropriated annually. ; Ibid. 


12. The property drained has been benefited in amount greater than the 


cost of the assessed work. Were not this the case, the property of” Z 


each proprietor, to the extent of the difference between the increased 
value and the cost of the work assessed to him, would be taken forg 
purpose of public utility without adequate compensation previously 
made, and consequently there would be a violation of the provisions gf 
Article 105 of the Constitution. Ibid. 


13. Under the charter the estimate that the company was required to make 
of the probable cost of the work, did not limit the lien to the amount 
of the estimate, should the cost of the work exceed the estimate, 


Tid. 
14. It is in the power of the Legislature to determine in what manne 
parties are to be brought into court. Tid. 


15. If the estimate of the cost of the work was irregular, such irregularity 
has been cured by a judgment of a competent tribunal, which has not 
only become final, but has been acquiesced in by the parties, who daily 
saw the work upon their own land in progress, and who made no objer 
tion or remonstrance. Ibid. 


16. By the charter of the company the cost of drainage was levied, nots 


@ personal tax upon the individual proprietor, but as an assessment 


against the property benefited by the labor of the company, andi 
repay the company, not to go into the public coffers. And for the | 
benefit which it was supposed the city would derive in point of sala 


brity from the improvement, the municipalities were required to keep — 


the draining machinery in perpetual operation, without any extra tax 
on the lands. Sporrorp, J. Ibid. 


17. All the rights of the company were acquired under the Constitution of 
1812; these were reserved by the schedules of the Constitutions of 
1845 and 1852, so that the clauses in the Constitutions of 1845 and 
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») have no bearing upon these rights. Sporrorp, J. I ua 
18 To go behind the Constitution of the State and of the United States, in 
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TTIONAL LAW ( Continued.) 


Pie 1852, which are not to be found in the Constitution of 1812, rid 


éyested rights” and the “equality and uniformity of taxation,” 


search of an unwritten bill of rights, which is said to lie at the founda- 


» tion of every free government, and there to find a principle on which 


the legislation in question may be declared null and void, would be to 
prostrate the plainly declared will of a co-ordinate department of the 
government, not because it contravenes any provision of the organic 
law, which the court is to expound, and all are to obey, but because it 
contradicts the notions of justice that the court may entertain. Spor- 
rorD, J. Ibid. 

19. Perhaps the court has such a power; like the right of revolution, it is 
sometimes obscurely hinted at in judicial opinions. Conceding that the 
court has the power to protect the citizen against encroachments from 
the legislative power which are not specially, or by necessary implica - 
tion, inhibited by the Constitution, it is obvious that a flagrant case of 
wrong and hardship should be made vut to justify a judicial tribunal 
in thwarting the legislative will, without a direct warrant for doing so 
to be found in the Constitution itself. Sporrorp, J. Ibid. 


90, The charter of the New Orleans Draining Company is unconstitutional 
in this, that it levies a tax only upon the owners of the property drained, 
for an improvement intended for the benefit of the whole city of New 
Orleans, and so declared to be in the preamble to the charter. Buca- 
ANAN, J., dissenting. Ibid. 

21, The power conferred upon the Draining Company by the Act of 1889 is 
a power of taxation, which it is unconstitutional for the Legislature to 
delegate to a joint stock company, and is inconsistent with the taxing 
power vested in the Municipal Corporation by the various acts incorpo- 
rating the city of New Orleans, which are not repealed. Bucuanan, J., 
dissenting. I bid. 

22, The inscription of a mortgage and privilege for an undefined amount, in 
favor of the Draining Company, against each and every proprietor of 
land embraced within the company’s operations, seems to be a divesti- 
ture of vested rights, because it must render all property thus situated 
unsaleable in the interval between the inscription of the decree cre- 
ating the mortgage and privilege before the work is undertaken, and 
the homologation of the assessment and tableau of contribution after 
the work is completed. Bucnanay, J., dissenting. Ibid. 


28. The superiority which is given by the Act of 1839 to the mortgage and 
privilege of the company on the lands embraced in their operations, 
over all mortgages, conventional, legal, or judicial, is a provision divest- 
ing vested rights and impairing the obligation of contracts. BucHanan, 
d., dissenting. Ibid, 

%. The 4th section of the Act of 12th March, 1838, re-enacted in 1855, 
which provides that managers and lessees of theatres shall pay $500 
perannum for the benefit of the Charity Hospital, is not unconstitu- 
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tional; nor is it repealed by the Act of 1853, taxing m 
lessees of theatres $200. Charity Hospital v. De Bar, 
25. An assessment on property in New Orleans, in front of which g 
has been done, of a portion of the cost, is not forbidden by the 
4th May,'1847, section 1; such an assessment is not opposed to th ; 
letter or spirit of Article 497 of the Constitution of 1855, and: aa 
123 of the Constitution of 1852. Surgi v. Snetchman, $0 ; 


26. However specious the argument that the Governor should, if 
seek to avail himself of the assistance of his constitutional advisers, the 
Senate, in making appointments to office, and to avoid an independent 
nomination, which would only have effect until the end of the Next seg 
sion of the Legislature, it is plain that an appointment thus made by 
anticipation, has no other basis than expediency and convenience, and 
can only derive its binding force from the supposition that there wi) 
be no change of person, and consequently of will, on the part of the 
appointing power, between the date of the exercise of that power by 
anticipation, and that of the necessity for the exercise of such power by, 
the vacancy of the office. Toy v. Lusk, 486, 

27. It is entirely inadmissible to pretend that the Governor and Senate aid 
forestall the action of their own successors in office, upon executive ap 
pointments to the offices, of which the term shall expire during ther 
possession of the reins of government. Ibid. 





28. An Act of the Legislature, directing the sheriff of a parish to assessand 
levy a tax within a school district of the parish, to pay a judgment 
against the school directors of such district, is not unconstitutional, 

Bassett v. Barbin, 672, 


29. The Act of 15th of March, 1855, entitled “‘an Act relative to slaves and 
free colored persons,” is unconstitutional, because its title expresses two 
distinct objects, to wit: slaves and free colored persons, and because 
many of the sections of the Act embrace objects not expressed in the 
title. The State v. Harrison, a slave, 722, 


80. Slaves and free colored persons embrace two classes, which it is impos 
sible to confound in legal parlance ; for in the eye of the Louisiana lay 
there is, with the exception of political rights, social privileges and the 
obligations of jury and militia service, all the difference between a free 
man of color and a slave, that there is between a white man anda 
slave. Ibid. 

81. This court cannot say, that one of the objects comprised in the title of 
the Act in question, was more in the contemplation of the Legislature 
than the other, nor select between the two objects expressed, and to 
sustain those portions of the statutes which are applicable to the object 

. they selected, to the exclusion of the other expressed object, not 


speak of the other and widely various objects embraced in the numer 


ous sections of the statute. The whole Act is liable to the same ob 
jection, and the whole is void for unconstitutionality. Ibid. 


| 82. The doctrine of all American courts is, that a Legislative Act should not 
be declared void, unless its incompatibility with the paramount law be 
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~ gear beyond a reasonable doubt. Srorrorn, J., (with whom concurred 
Lza, J.,) dissenting. Ibid. 

33. The argument that slaves are one object, and free colored persons ano- 
ther, overlooks the fact that both compose a single, homogeneous class 
of beings, distinguished from all others by nature, custom and law, and 

\ never confounded with citizens of the State. No white person can be a 
slave ; no colored person can be a citizen. A slight change of phrase- 
ology without any change of substance, will show that there is unity in 
the object of the law in question, as indicated by its title ; it is an act rela- 
tive to persons of color whether bond or free. The division of this class 
of persons into bond and free, does not duplicate the object of the law 
which was intended to regulate the entire class. Sporrorp, J., (with 
whom concurred Lza, J.,) dissenting. I bid. 

#4, The design of a title is merely to indicate the general subject of the law, 

and not to furnish a detailed exposition of its provisions. If the latter 
were the case, it would lead us to the absurd conclusion that the title 
should be as long as the act, unless indeed the act abounded in tautol 

ogy and surplusage. What good sense would dictate is what the Con- 
stitution exacts, namely, that by some general but concise expression 
at the head of the law, the attention of both legislator and citizen should 
be fixed upon the main subject-matter to which all the details in the 
body of the statute are auxilliary. Sporrorp, J., (with whom con- 
eurred Lea, J.,) dissenting. Ibid. 

85. In a suit, instituted by a citizen of another State, to recover slaves from 

a citizen of this State, which he alleges are fugitives from his service, 
the slaves have, in the eye of the law, no interest in the result of the 
suit. The 2d section of Art. 4th of the Constitution of the United 
States doés not contemplate a case of this kind. Were the Constitution 
construed otherwise, it would ‘apply to all questions of ownership in 
slaves, between citizens of different States. 


2 
ey 





i 


= feb 


SAT SSITVRES . See 


Tee 


s&s & 


Reynolds v. Batson, 729. 
See New Orteans—Arnoult v. New Orleans, 54. 
‘ See Levers anpD Roaps— Yeatman v. Crandall, 220. 
See Rattroaps—Pontchartrain R. R.: v. Carrollton R. R., 258. . 
See Suerntrr—Bell v. Hufty, 808. 


CONTINUANCE. 

1. The non-attendance of jurors who had been summoned, but not excused, 
is not good cause for a continuance. State v. Johnson, 422. 

2. Where a bill of exceptions, taken to the refusal of a judge to grant a 
continuance in a criminal case, shows that there were matters of fact 
known to the judge, which, though they do not appear, may have had 
an important bearing on the decision of the question of continuance, 
the Supreme Court will not interfere. State v. Ballerio, 81. 


CONTRACTS. 
1. A right of way for a railroad was granted by the owner of land on the 
Mississippi to a proprietor in the rear, and an acre of ground leased for 
a depot, etc. Subsequently, by order of the proper parochial authorities, 
a new levee was constructed, and the greater portion! of the land for the 
depot was thrown outside of the levee, and consequently the public road, 
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CONTRACTS (Continued.) 


and so rendered useless for the purposes for which it was hi 
was brought to compel a surrender of an additional piece of. 
used for a depot in lieu of that rendered useless. By the Court : "Nye 
contract in question is not so much a lease as the Creation ofa ger “ 
tude, or right of way from plaintiff ’s plantation to the river's bank for 
term of years—a predial servitude in favor of plaintiff’s estate, and day 
by defendant’s estate. This right of way is of a particular ¢ } 
railroad, an indispensable part of which is a depot at the landing, ‘Thy 
dimensions of the depot are precisely defined by the contract, ang 
the lessee has the right to a depot of that size to the expiration of the 
term, fronting on the public road, and running back from that road for. 
quantity. Smith v. Buhler, 9, 

2. The caving of the bank of the river, and hence the necessity fora new 
levee, ete., might nave been foreseen (as shown by the evidence) andthe 
parties must be supposed to have contracted with reference to guchy 
contingency. Tid, 

3. In commutative contracts the party who seeks to put the other in defanlt, 
must, on his part, perform all that which is incumbent on himself to pe. 
form. Lafourche v. Rossi, 103, 

4, If the intention of the parties to a marriage contract cannot be discovered 
by the ordinary rules of interpretation, the contract must be decland 
void for uncertainty. Stratton v. Rogers, 880, — 


5. Plaintiff was liable on certain notes on which M. was primarily bound, ¥ 
died; and plaintiff having applied for the curatorship of M.’s estate, was 
induced to withdraw his application at the instance of defendant—who 
having an interest in the estate of deceased——agreed to deliver a certain 
quantity of lumber to plaintiff, at certain designated times, equal to the 
amount of the notes. Held: there is nothing immoral in such a cop 
tract ; and defendant having failed to deliver all the lumber within the 
stipulated period, his liability to plaintiff is absolute for the amount of 
the notes, less the value of the quantity of lumber actually delivered, 

Woodworth v. Wilson, 40% 

6. Quere. Whether it is not against the policy of the law to enforce any 
contract which directly or indirectly has for its consideration the with 
drawal of the applicant for the office of Executor, Curator, or Adminis 
trator of a succession, in order to secure the appointment to another?— 
Merrick, C. J. Ibid. 


See Damaces—Vanhorn v. Templeton, 52. 
See Ramroaps—Pontchartrain R. R. v. Carrollton R. R., 8. 















CORONER. 


See SHerirr. 
COSTS. 


1. A liability for judicial costs is solidary. By Art. 2082 it was notconiem 

plated that a distinction should be drawn between the liability of plain 
tiffs and of defendants for costs. : Dunbar v. Murphy, 718. 

2. Art. 3508, C. C., refers exclusively to the fees of Parish Judges, Sherifls, 
Clerks and Attorneys—compensation due to experts is not included. 
Ibid. 
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J 4 It is impossible to lay down any definite rules limiting the discretion of a 
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» gourt in ordering or maintaining such steps as may be necessary for the 

tion of the persons or property of minors. Cases may arise for 
which the law has made no specific provision, and in such cases, it is the 
duty of the court, in its discretion, to order such steps as may afford 
effectual protection; but for all the ordinary purposes of administration, 
the interests of minors are placed under the control of tutors and under- 
tutors, acting under the supervision of the court. 

Succession Landry, 85. 

9, All cases are excluded from the jurisdiction of the First District Court of 
New Orleans, which do not come within the definition of criminal cases, 
as found in the sixth section of the Acts of 1853 and 1855—* prosecu- 
tions for crimes, misdemeanors and offences committed within the limits 
of the First Judicial District.” * 

State v. The Judge of the First District, 187. 

§. The 42d section of the Act of 1855 does not give the First District Court 
of New Orleans jurisdiction to try a contested election of District Attor- 
ney of the parish of Orleans. Ibid. 

4, If the 42d section of the Act of 1855 applies to the parish of Orleans, the 

section would be satisfied, without conflicting with previous statutes, by 

filing the petition contesting the election of District Attorney for the 
parish of Orleans in any of the five district courts of general jurisdiction 
in the parish of Orleans. Ibid. 


5. The First District Court, being a court of limited powers, any extension 
of its jurisdiction must be strictly construed, and should not be stretched 
by implication to cases not named. Ibid. 


6, Courts will not lend their aid to foster, circuitous,idle and wasteful litigation. 
The only real complaint plaintiffs have, is that they anticipated the payment 
of what afterwards became a debt. As the debt was due when they 
brought their suit, there was no equitable ground for repetition, in the 
fact that they paid it under a mistaken belief that they owed it before 
they really did. Hyde v. New Orleans, 191. 

7. As between two executors, the action of the court cannot be invoked for 
the purpose of assessing their proportionate shares of a liability growing 
out of a joint fraudulent administration. Girod v. Pargoud, 329. 

8. A State Court may enjoin the United States Marshall from seizing the 
property of one person under an execution against another. 

Mock v. Kennedy, 525. 

9. An action for the revendication of immovables is a real action, and an action 

to compel a conveyance of lands falls within this category. 

The State courts of Louisiana have no jurisdiction to compel a con- 

veyance of lands situated in Texas—and, by the Court: When the plain- 

tiff entered into a Texas partnership in Texas land claims, he impliedly 
submitted himself to the Texas laws and tribunals. His attempt to 
bring those titles before the courts of Louisiana for adjudication, either 
directly or indirectly, is not to be favored, as it is not necessary for the 
due enforcement of our own laws, nor for the suppression of fraud 
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within our borders, Aside from matters confided to the Federal Ban 

ment by its Constitution, the relation of the States of this Union 

is that of foreign States in close amity. Each is sovereign in its pes 

domain. If we would secure respect for our own sovereignty, we shou 

pay respect to the sovereignty of others. = 

Mussina v. Alling et als,, 568, 

10. Plaintiff claims to have been a joint owner with two of the defendant 

certain lands in Texas. He charged a combination of his 

to defraud him of his interest in those lands, and brought this uit 
damages resulting therefrom. But held that, so far as the record di 

there was a title paramount to that under which plaintiff claimed, 

also, that there was no proof that he was entitled to damages. Ibid, 


See Practice—Julia Haughton v. Her Husband, 200. 


(For Appointment of Liquidator) See Partyersaip—Prait y, Mc Hatton, 
See Evipence—Anderson v. Folger, 269. 
_ See ConstituTionN—-¥. O. Draining Co., praying, etc., 388, 


CRIMINAL LAW. 


1, A bench warrant need not be signed by the Judge. The entry cnt, 
minutes is the judicial order; the affixing the seal and signature of the 
Clerk are merely ministerial. State v. Martinez, %, 
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. “Selling liquor to slave8, without the consent of their masters,” is a penal 
offence under the statute of 1852. bid. 


8. In a bail bond it is not necessary to describe an offence with the certainty 
required in an indictment. Thid. 


4, The statute of 1852 punishes the offence of “selling liquor to slaves, 
without the consent of their masters,” by fine and imprisonment. The 
State has the right to the presence of the accused on the trial for such 
offence, and the accused cannot plead, or be tried by attorney, at least 
without consent on the part of the State. Ibid. 


5. Where a bill of exceptions, taken to the refusal of a Judge to grant a com 
tinuance in a criminal case, shows that there were matters of fact know 
to the Judge, which, though they do not appear, may have had an im- 
portant bearing on the decision of the question, of continuance, the Se 
preme Court will not interfere. State v. Ballerio, 81. 


6. The accidental omission of some names from the jury-list will not farnish 
a sufficient ground for challenging the array; to make a perfect list 
would be impracticable, and to construe the law so as to require it, would 
operate an indefinite suspension of the trial by jury. hid. 

7. A party under indictment has not the right to move for attachments agnind 
absent persons, whose names are found on the jury list, in order to bring _ 
into court a greater number of jurors, when there are enough in atte : 
dance to complete the panel. Ibid. 


8. It is good cause of challenge in capital cases that a juror has conscientious 
scruples against finding an unqualified verdict of “guilty.” Ibid. 
9. In determining the guilt or innocence of a party indicted, the jury are the 
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judges of the law as well as the facts, but not in exactly the same sens. © 
Under our statute, they are the exclusive judges of the facts; they at ~ 
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gubordinately, judges of the law, because the statute proceeds upon the 
: assumption that they are not familiarly conversant with it, and there- 
fore requires the presiding Judge to “give them a knowledge of the law 
Ba applicable to the case.” They have power to decide against the J udge’s 
? opinion of the law—nay, they have power to pervert or ignore the law 
itself by their decision, and no penalty awaits them. But as they can- 
not trample on the law without spurning the obligation of their oaths, 
so they cannot in general overrule the authoritative exposition of the 
law given by the Judge, without endangering the cause of justice, and 
forgetting the theory upon which its administration is based. The theory 
is, that the complicated duties of a criminal trial should be so parcelled 
out amongst various officers as to give to no one man or set of men un- 
qualified and arbitrary control over the life and liberty of the citizen and 
the welfare of the State. After hearing the arguments on both sides, 


im, the Judge, unbiassed by ititerest or passion, is expected to declare the 
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law; the jury to apply it to the facts which they find. They may safely 
take the law from the Judge, for, if he mistakes it to the prejudice of 
the prisoner, the latter is not without remedy: his exceptions may be 
heard in another tribunal, after the excitement of the hour is past. But 
the error of the jury is subject to no such revision. Ibid. 


10. The following charge to the jury was asked and refused : “ In all criminal 
ceases the jury are the judges of the law as well as the facts. The pro- 
vince of the judge is to explain the law, and they are bound to listen to 
and weigh such explanation with due care and attention, although not 
bound to admit it as conclusive of the law, should they differ in opinion 
from the judge.” By Merrick, C. J., dissenting : I think the instrue- 
tions should have been given the jury as prayed for. Ibid. ‘ 


11. Appeal from a judgment overruling a motion in arrest of judgment after 
conviction of murder, on the ground that the words “ then and there” 
were omitted in the concluding sentence of the indictment. Held: 
That if such indictment were defective at common law, it is aided by the 
statute of 1855, which provides that it shall not be necessary to state 
any venue in the body of an indictment; and that no indictment shall be 

é held insufficient for want of proper or perfect venue. 
State v. Wilson, 163. 


12. Under the same statute any formal defect apparent on the face of the in- 
dictment must be taken by demurrer or on motion to quash before the 
jury is sworn; and every court before which objection is taken for such 
formal defect, may, if necessary, cause the indictment to be forthwith 
amended, whereupon the trial may proceed as if no such defect had existed. 

I bid. 


~ 18. Objections to the admissibility of the prisoner’s confession, and to the 
instructions of the court, must be taken by bill of exception, and not by 
assignment of error. And where the Justices who presided at the trial 
of slaves, were of opinion that they had no power to sign bills of ex- 
“say evidence of this should appear of record. 
State v. Bob, 192. 
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CRIMINAL LAW (Continued.) 


15. Itis good ground of challenge in a capital case that the juror has 


16. The court has a right to discharge the jury in a capital ease, when ads 


17. The jury empannelled and sworn to try the prisoner on an indictment for 


18. On a trial for murder the Judge told the jury that “ murder is of very fre 





INDEX. 


14. Assignment of error, “that the tribunal who convicted said slave 
formally and illegally constituted.” By the Court: This 
entirely too vague and has not been made more explicit by any 
tion, even in argument, in this court. 


? : 


tious scruples against capital punishment. State v. Costello, 283, 





discharge is of evident necessity; and by necessity is not meant that 
which is physical only, but it has application to cases of moral 

as where the ends of justice would of necessity be frustrated, or where 
it arises from the impossibility of proceeding with the case, without pro. 
ducing evils which ought not to be sustained. Ibid’ 


murder, before the indictment was heard or evidence received, was, on 
the suggestion of prisoner’s counsel, and -with the written consent of 
the prisoner, allowed to separate—the District Attorney reserving his 
right, with the consent of prisoner’s counsel, of making his objection the 
next day, should he think it important to do so, and to move for the dis 
charge of the jury. On the next day the District Attorney, considering 
the separation of the jury illegal; moved for the discharge of the jury, 
which was accordingly ordered. Another jury was subsequently em 
pannelled for the trial of the prisoner, when his counsel filed a plea in 
bar, alleging that having been once put in jeopardy of his life, he could 
not be tried by a different and distinct jury. There was a verdict of 
guilty. On appeal—Held: the separation of the jury, under the juris 
prudence of this State, would have vitiated the verdict they might have 
rendered. The motion to discharge the jury was made in good faith; 
the discharge of the jury was without prejudice to the prigoner’s rights; 
the prisoner stood before the second jury with every advantage he 
enjoyed when the first jury was empannelled. The conviction was valid 


Ibid. 


quent occurrence in this community, and when a jury has a case of murder 
which is clearly made out, the court believes it necessary for a jury t 
bring in an unqualified verdict in order to deter others from crime.” By 
the Court: Such a charge was calculated to impress upon the mind, of 
the jurors that in all cases of murder they were not at liberty, or, at 
least, could not with propriety exercise that discretion which is ex 
pressly conferred by the statute of 1846, which declares that in all cases 
where the punishment demanded by law is death, it shall be lawful for 
the jury to qualify their verdict by adding thereto, “ without capital pum 
ishment.” We think the discretion of the jury should not have been” 
trammelled by the instructions which were not only calculated to secure 
an unqualified verdict, but might have been construed by the jury into an 
intimation of the opinion of the court as to the guilt or innocence of the 
prisoner. State v. Shields, 395. 
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QUMINAL LAW ( Continued.) 

49, Generally speaking the Supreme Court is inhibited by the restraints of the 
© +> @onstitution from entering upon such inquiries as are necessary to de- 
© termine a question of continuance in a criminal case. In such cases its 
jurisdiction is limited to questions of law alone. The propriety of grant- 
ing or withholding a continuance in most criminal cases, depends wholly 
upon facts within the knowledge of the District Judge, but not cogniza- 
ble in the Supreme Court. The only proper mode of bringing the sub- 
ject before the Supreme Court, is by a bill of exceptions which will show 
affirmatively upon its face that the ruling of the District Court was 
predicated exclusively upon a matter of law in which the court erred. 

State v. Johnston, 422. 


90, A bill of exceptions was taken to the refusal of the District Judge to grant 
a.continuance because the prisoner had been served with a list of jurors, 

upon which were the names of three jurors who had been excused for 
the term, prior to the service of the jury list. By the Court: Although 
in these matters affecting life and liberty, the clerks of courts cannot be 
too particular in the discharge of their duties, and should be held to strict 
accountability for their negligence, still. we are not prepared to say that 
the accidental insertion of the names of three jurors who had been ex- 
cused for cause in a list of eighty two, could have confused or embar- 
rassed the prisoner in regard to his challenges. Before the trial he 
knew that those three were excused. He averred no surprise. He did 
not allege that the absence of the three jurors entailed any embarrass- 
ment upon him in getting an impartial jury. We have no reason to sup 

pose that he was surprised or confused by the failure of the clerk to 
omit the names of three excused persons. All the jurors who had been 
summoned, aud none who had not been summoned, figured upon the 
list; and we think the statute requiring a list of the jury who are to 
pass upon his trial to be served upon the prisoner, was sufficiently com- 
plied with. Ibid. 
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21. Bill of exceptions to the refusal of the court to charge that “the jury are 
not the judges of the law and fact in a criminal case, but must take the 
law as laid down by the court”—Held : The charge asked for was erro- 
neous. Dy the Court: In both civil and criminal cases, the jury are 
judges of the law and the fact ; otherwise it would be impossible for 
them to render a general verdict in any case. 

State v: Scott, 429. 


22. It isin general safe, as it is in conformity with the theory and the pre- 
sumptions of our criminal jurisprudence, for the jury to regard the ex- 
position of the law given by the court as correct and decisive—but they 
are under no compulsion to doso. They not only have the physical pow- 
er to disregard the instructions of the court, but there might be extreme 
cases where it would be right to exercise the power. Still the statutes 
require the Judge to expound the law to the jury and, in general, they 
will do well to heed it as authoritative. « Ibid. 


28. When the prisoner provokes an inquiry into the character of the deceased’ 
he cannot complain that the State, on re-examination, seeks ,to obtain 
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CRIMINAL LAW ( Continued.) 


from the same witness evidence of a general character calew 
but the unfavorable impression produced by the answers of the » 


ness to the prisoner’s questions. State v. piers fi 3 








24. The prosecuting officer always has the right to open the argument of th 
cause. If the prisoner offer no evidence, it seems that it is usual for the 
argument to cease with the reply of his counsel to the argument of the 
prosecuting officer. But the prisoner’s counsel is not entitled to 





the argument upon the merits before the jury, in any case, as & matter 


of right. Tid, 
25. Bill of exceptions to the order of the judge directing the clerk to com 
mence calling the jury list at No. 70. By the Court: The industry of 
counsel has not furnished us with any adjudged case, nor have we beep 
able to find any, in which it has been held that it was error if the jury 
were not called to the book in the order in which they were placed on 
the list served upon the accused. There is nothing in the statute which | 
directs the order in which the jury are to be called to be sworn, nor 
which requires the names to be set down on the list in the orderjy” 
which they are drawn, although that is the more regular and natargl 


mode of transacting the business. The statute which provides that the 


accused shall be furnished with a list of the jury who are to pass upon 
shis case, at least two days before his trial, does not require that the lig 
should be numbered. Yet, we believe the practice is almost universal, 
(and it ought not unnecessarily to be departed from) to number the list, 
and in capital cases to call the jurors in the order of their nember, It 
is not sufficient for the accused to show a mere irregularity in the mgm 
ner in which the jury is called—he should show that he has been preje- 
diced by the action of the court in that particular. 
State v. Kennedy, 479. 


26. The Act of May 29, 1856, authorizing juries, in capital cases, to qualify 
their verdicts of guilty by adding “without capital punishment,” did | 
not change the pre-existing jurisprudence which held it to be goo 
cause of challenge on the part of the State in such cases, that the juror 
had conscientious scruples about inflicting capital punishment. 

State v. Melvin, 585. 


27. The following bill of exceptions was taken to the charge of the Distriet 
Judge. ‘Be it remembered that on the trial of this cause, the Judge, 
in his charge to the jury, and at the beginning and in the course of bis 
said charge, stated to the jury that cases of murder were fearfully ae 
















merous in this city ; that a conviction on a charge of murder had ceased” 
to be a cause of excitement,and had become a common affair of almost 
daily occurrence ; that confinement in the State penitentiary for lift 
was no adequate punishment for the crime of murder, and that jure 
had no right to qualify their verdict unless there were mitigating cit 
cumstances ; that convicts in the penitentiary seldom served out their 
term, when confined there for life; that a late Governor of this State 
had pardoned almost every body, and that convicts were always in the 
hope that aftera few years they would appeal to a clement executive, 

and that none but capital punishment would put a stop to the —— 
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LAW (Continued.) 
Ps pow common of man and woman killing ; that he, the Judge, on alate visit 
_ to the penitentiary, had been told by parties sentenced by him, inmates 
_ of the State prison now, that they hoped in a short time to come out; 
to which charge the counsel for the defendant objected, &c.” By the 
*  Gourt : It is obvious that the charge as above detailed embraced several 
~” matters of fact within the personal knowledge of the Judge, which would 
not have been admissable in evidence, had they been offered on the 
‘trial, which did not contribute in any way to the elucidation of the law 
applicable to the case, and which yet hada tendency to influence the 
” finding of the jury by motives extraneous to the cause before them. 

Ibid. 

ya } 96. Under the statutes of this State, the Judge should carefully avoid giving 
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= the jury any indication of his own opinion touching the facts of the case, 

He or the guilt, or innocence of the prisoner. Ibid. ’ 
ia’ 99, The qualification of the verdict in capital cases should be left where the ‘ 
Doe __ law has left it, to the sound discretion of the jury, upon the facts of the 

er case, guided by a sense of their solemn responsibility—which is to do 

tural their whole duty to the State as well as to the accused. I bid. 

t the 90. A simple appearance is not sufficient to entitle a party to relief from a 

upon judgment forfeiting his recognizance. There must be an effective ap- 


list 7 pearance—an appearance that finally disposes of the case. 
The State v. Grice et al., 605. 


$1. If it is ever allowable for the accused to procure relief from such a judg- 
ment, it must at least be a case where he has done all in his power to 
procure a trial without effect. Ibid. 


82. Where a person states, when examined on his voir dire, that he has 
formed and expressed an opinion relating to the guilt or innocence of 
the prisoner, and that it might bias him in forming an opinion after 
having heard the testimony—that direct evidence only would change 
his opinion—that circumstantial evidence would not—he should be re- 
jected as incompetent to act as a juror, although he should further state 
that the opinion he has formed is not so fixed that it could not be 
changed by the evidence which might be adduced on the trial—that he 
thought he could do justice between the State and the prisoner—and 
that the opinion he had formed would not influence his mind as a juror. 
As to the appointment of triors, when there is a challenge to a juror, 
although such a request is unusual in this State, it should be allowed on 
the request of the prisoner. The State v. Bunger, 607. 


38. The power to grant a change of venue is confided to the District Courts 
exclusively, and the exercise of it is not subject to revision by the Su- 
preme Court. I bid. 

34. Where the accused is not called at the courthouse door to receive his 
sentence, nor his sureties called to produce his body, there is no forfei- 
ture of the bond obligating him to appear and receive his sentence. 

State v. Hoans, 626. 
_ 85, The statute against carrying concealed weapons does not contravene the 
second article of the amendments of the Constitution of the United 
States. State o. Smith, 683. 
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CRIMINAL LAW (Continued.) 


86. A partial concealment of the weapon, which does not leave it in 
view, is a violation of the statute. 





87. An indictment which charges the selling liquor to a slave without 
written consent of the master does not necessarily charge any 


by the Acts both of March 18, 1852, p. 225, and of March 15, 1 Ks | 


880. It is of the essence of the offence that the selling to the slay 
should be “without the consent in writing, of the owner, overseer gp 
employer of such slave.” Selling liquor to a slave, without the writte, — 
consent of the owner, is no offence, if the slave has the written consent 
of the overseer or employer for the time being. 


The State v. Delerno, 648, 


88. Such a defect in an indictment is one of substance and not of form. The 
Statute of March 14, 1855, p. 171, to “regulate the mode of procedure 
in criminal prosecutions,” did not debar the accused from moving to 
arrest the judgment for such a material omission in the indictment. 

Ibid. 

89. Section 17 of the same Act relates only to formal defects, © Ibid. 


. 


40. The court, on a trial for murder, may rightfully reject as incompetents 
juror who has conscientious scruples against finding an unqualified yer. 
dict of guilty ina capital case, even after he was accepted, both by the 
State and by the defendent, if he has not been sworn. 

State v. Reeves, 685. 


41. Where the whole of the regular panel of jurors has been exhausted, 
without securing a single juror, the prisoner has no right to require the 
service upon him, two days before the trial, of the list of the jury de 
talibus which is summoned. In such case the court may proceed with 
the trial instanter. Ibid. 


42. The confessions of the accused, being entirely voluntary, made to the offi- 
cers w ho went to arrest her, are admissable. , 
State v. Adeline, a slave, 786. 


48. The jury found the prisoner guilty of manslaughter, and condemned her 
to the penitentiary for twenty-five years. Held: That there was no 
error in the period of time fixed for the imprisonment of the accused. 
The Act of 6th April, 1856, page 114, did not repeal the 7th section of 
the Act of 1843, page 92. Ibid. 


See Evipence—Shea v. Wedemeyer, 49. 
See Supreme Court—State v. Bass, 478. 
See Supreme Court—State v. Kennedy, 479. 


DAMAGES. 


1. The assessment of damages to the wife and children from the homicide 
of the husband and father, can only be the balancing of probabilities 
and chances. Herrman v. Carrollton Railroad, 5. 


2. The Statute of March Ist, 1855, (Acts of 1855, p. 271,) having been passed — 
since the Act complained of, can have no effect on thiscase. Ibid. 
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— INDEX. 
i” 
DAMAGES ( Continued.) 
4 ‘Action of damages for non-performance of contract. Defendants agreed 
to convey plaintiffs from San Francisco to New Orleans, in about twen- 
by ty-four days, connecting at San Juan, whence they were to be taken 

"py the steamer Daniel Webster to New Orleans. The D. W. did not 
appear at San Juan for ten days after the arrival of plaintiffs. A vio- 
lent storm at sea prevented the defendants from having a steamship at 
San Juan in time. Held: This was an inevitable accident and over- 
powering force, which exempted defendants from responsibility. 

Van Horn v. Templeton, 52. 


4, Any other steamship, equally fitted to transport passengers with comfort 

and safety as the D. W., would have been a compliance with the con- 
_ tract. Ibid. 

5. Defendants contracted that the only extra expense of passengers would 
be for their board in crossing the Isthmus; and that on their arrival at 
San Juan they should immediately go on board the steamer. After 
their arrival at St. Juan they were not permitted to go on board the D. 
W. for about ten days. Held: That plaintiffs were entitled to recover 

_their expenses for that length of time. Ibid, 

1 6. Action for the value of a slave killed by the unskilfulness and fault of 

; , persons who were in the employment of defendant. The evidence 

showed that the defendant had contracted with the undertaker to put 

up the iron front on a building, and that afterwards defendant made a 

| special contract with T. for T. to do the same work, with assistants 















































and laborers employed and paid exclusively by T. The work fell to 

the ground and killed the slave. Held: That T. was not the servant 

or overseer of defendant, and consequently defendant was not liable. 
Peyton v. Richards, 62. 


7. A runaway slave, supposed to belong to defendant, was concealed in de- 
fendant’s fodder house, among the fodder. Two slaves of defendant 
were sent to capture him. They thrust a broadsword into the fodder to 
frighten him out, and in so doing, inflicted a wound of which he died. 
By the Court : It was a grossly negligent and wanton act on the part 
of the defendant’s slave to thrust a dangerous weapon like a broadsword 
into the fodder where they believed a fellow-slave was concealed. It 
matters not that they did not intend to kill him. The master is liable 
for the damage done by this inexcusable negligence and barbarity, to 
the extent of being compelled to pay for the slave killed or to abandon 
his own guilty slaves to the person injured. 

Griffin v. Routh, 135. 


8, Action against the proprietor of a newspaper for damages for a libel. In 
actions of this character malice is often implied. At common law, if 
the words spoken or published are themselves actionable, (as if they 
import an accusation of an indictable offence,) malicious intent is an 
inference of law, and therefore needs no proof. In this case malice 
does not mean a spite against the individual, but malus animus, a wan- 
ton disposition, grossly negligent of the rights of others. 

Tresca v. Maddox, 206. 
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DAMAGES ( Continued.) tt 
9. The defendant had a right to report the fact that the plaintiff 
arrested and held for examination on a particular charge. _ But hy 

no right to go beyond this, and assume the guilt of the plaintiff g 

an ez parte charge, heap accusations of other crimes upon | i ae ; 
without any foundation, and villify his character, except he 
ponsibility of proving the truth of his accusations when sued for bel 

and that they were made with good motives and for a 




































10. The fact that defendant recanted the charges against the plainti® the 
day after they were made, was proper to be considered by the jury in 18. 
estimating damages, but could not exonerate plaintiff entirely, 


Tid, 
11. The satisfaction expressed by plaintiff at the apology and recantation 
made by the defendant was not a waiver of his claim for damages, a | 19. 
it was consistent with a reservation of his right to sue, if he . 
proper. Ibid, 
12. Although the libel was written by one of defendant’s employees in th 
regular course of his employment, yet defendent was responsible, anj 
though wholly without moral turpitude, yet damages could be recovg. 
ed against him without special proof of the pecuniary amount actually 
suffered. Tid. 


18. Action to recover damages from defendant for alleged illegal conductef 

the Board of Health, in ordering the ship to Fort Jackson, after he 
arrival in the city. By the QOourt: We think that the faultliswih— 
with the captain of the ship in proceeding to the city without first ha. x 
ing been visited by a health officer, and that he thereby took upon him 

self the risk of Leing compelled to return to Fort Jackson, particularly 

as the cholera had so recently shown itself on his ship, and there was, 2 
a case of ship fever among the emigrants. 


Rudolphe v. New Orleans, 148, 


14, The doctrine that the city of New Orleans has a right to violate a cm 
tract, and redress is to be had only in damages against the city, isa 
unsound as it is novel. The violation of a contract may be, and vey 
often is, the ground of an action sounding in damages against the party, 
who has violated the contract. But the claim in such a case is forth 
reparation of a wrong, and the very opposite of a recognition of a right 
to violate a contract. New Orleans v. Church of St. Lowis, 24, 


15. The following charge to the Jury held to be strictly correct i 
order to maintain an action for damages for a malicious arrest, the 
plaintiff must prove malice in fact, and that the arrest complained d | 
was made, or procured to be made by the defendants from m 
motives, and without probable cause. 















Gould v. Gardner, 288, 
16. If it appears from the evidence, that the defendants in making or pre 


curing the arrest, acted under the advice of counsel given in good af 
that they had a good cause of action — the defendant in said ae 
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E GES ( Continued.) 
Faas tion, and a legal right to hold him to bail therefor—then the defendants ; 
i are not liable in damages to plaintiff, and the action cannot be main- A 
6, tained against them. Ibid. 
mn The verdict and judgment rendered in the District Court and confirmed 
in the Supreme Court, in the case of the present defendant Q’ Connell 
é@ Gould, in which the plaintiff was arrested and held to bail, and 
ae arrest is the cause of action in this case, is conclusive evidence 
of a good cause of action in that suit, and cannot now be contradicted 
by parol or other evidence. I bid. 


18, The evidence of the existence of malice on the part of the defendants, in 
making the arrest of the plaintiff, is not sufficient to maintain this 
action, if there was a good or probable cause of action at the time, and 
an apparent legal right to hold to bail. Ibid. 


19. In order to enable the plaintiff to recover in an action of damages against 
a railroad, it must appear that there was no want of care, and no im- 
prudence on the part of the plaintiff, by which the injury was in any 
manner directly brought about, and that the injury was oceasioned by 
the negligence of the company, or its officers, either in not having pro- 
vided the necesSary apparatus and fixtures to the locomotive or train by 
which the accident might have been guarded against, or by the careless- 
ness of malfeasance of its agents. If it appear that the injury would 
have equally happened with or without such guards to the locometive or 
train, then the want of them will not increase the responsibility of the 
company. Hill v. Opelousas Railroad Co., 292. 

2, In actions of this kind vindictive damages cannot be given, although the 
negligence is clearly proven. Vindictive damages are sometimes al- 
lowed in the case of wilful or malicious injuries. Ibid. 
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21. In estimating damages the jury may consider the painful nature of the 
wound, as well as the length of time the plaintiff may have been kept 
from his employment, and the permanent character of the injury. The 
jury should allow such reasonable sum as will compensate the plaintiff, 
and no more. The company in such cases is not to be punished for the 
negligence or carelessness of its agents as a crime. Ibid. 


22. Where the object of the contract is anything but the payment of money, 
the damages due to the creditor for its breach, in the absence of any 
fraud or bad faith, are the amount of the loss he has sustained and the 
profits of which he has been deprived; and only for such damages as : 
may reasonably be supposed to have entered into the contemplation of 
the parties at the time of the contract. Damages for supposed profits 
based on the speculative opinions of witnesses, are clearly inadmissible. 
Gobet v. Municipality No, One, 800. 


28. It is well settled in the jurisprudence of Louisiana that where a collision 
occurs, if both parties, by their owm fault, eontribute to the collision, the 
damages will not be apportioned as in admiralty, but neither party shall 
recover. But in determining the question of fault, we must look to the 
proximate and not to the remote cause of the injury. 

Sackett v. McComb, 825. 
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DAMAGES ( Continued.) : eral 
24. An injunetion issued to restrain the negotiation of a bill of e uy 
being dissolved, this suit for damages was brought on ge 
bond. By the Court: The rule of damages would seem to be th adios 
probable loss sustained by a party in consequence of having } gay 
of the free disposal of his own property should be the true - baehgg 
in other words, he should be placed as nearly as possible in ¢ ote 
in which he would have been if the disturbance had not taken pla ahi 
Consequential or vindictive damages cannot be allowed. ' 
25. Plaintiff is entitled to recover lawyer's fees actually expended y hin toa, Jove 
tain the dissolution of the injunction. Ph 
26. Action of damages fora malicious arrest and imprisonment, ; d 
disallowed. Lisk v. Mathis, an I 
27. When the engineer of a steamer directed the manner in which certain, 
pairs to the engine were to be made, in a matter in which his own know. 
ledge was supposed to be superior to the persons employed by him, ani 
directly against their opinion and advice, such person cannot be hed ) 
liable for the imperfection of the repairs. Re 
McCan v. Steamer R. J Ward, “iy DONA 
28. Where the plaintiff does not interfere with the officer charged with the ex. 
ecution of a final process upon a judgment regulary obtained, he | pEPO 
be held responsible for the wilful or negligent acts of such officer in the 
execution of the writ. Mays v. Schmidt & Co., 476, DONA 


29. A person is responsible, under C. C., Art. 2294, for the damages resaiig | 1" 
from an assault and battery committed by him. 
Donnell v. Sandford, 645, 


80. The future diminished capacity to earn wages, consequent upon injuries 
resulting from an assault and battery, properly enters into the comput. 
tation of damages—also bodily pain and suffering occasioned by the bab | 


tery may properly be considered by the jury in making up their verdict TLE 
Ibid. 1, 

$1. Damages will not be awarded against a plaintiff who has seized : ¢ 
belonging to a third party, under an execution against his debtor, nj EMA 


the plaintiff acts in good faith and has reasonable ground to suspect that 
such property is really the property of. his debtor. cal psn 
Phabe v. Vienne, 688, © 


$2. An action will not lie for damages resulting from a lawful act. 
Donovan v. New Orleans, Til. 
See Levee—Dubose v. Levee Commissioners, 165. £: 9. 
See Suzrurr—Brand v. Wilkinson, 278. ' 
See Derautt—Gobet v. Municipality No. One, 300. 
See Lesson anp Lesser—F itegorald v. Ferguson, 896. 
See Sate—Foulks v. Howes, 448. 


DEFAULT AND PUTTING IN DEFAULT. ‘] 3 

1. Putting in default is a pre-requisite to the rescission of a real contract, bat . 
not to a simulated sale, which is not a real contract as to third persomt 
injured thereby. Lucas v. D’ Armond, 168. 












INDEX. 


ILT AND PUTTING IN DEFAULT ( Continued.) 
iw violation of a contract is passive, the putting in default is a pre- 
-qootoquisite to the recovery of damages. 
iwi 0 Gobet v. Municipality No. One, 800. 
ig) Aviolation is said to be passive, by not doing what was covenanted to be 
_ we '@one, or not doing it at the time, or in the manner stipulated, or implied 
» from the nature of the contract. I bid. 
# itis a sufficient bar to an action for recovery of damages for the passive 
violation of a contract, that the defendant was not put in default by the 
“plaintiff previous to the expiration of the time within which the plaintiff 
‘stipulated to perform his part of the contract. Ibid. 


5 5 Pani sued for the specific performance of a contract, by which defen- 
dant agreed to buy of him certain land free from incumbrances : Held, that * 
plaintiff, in order to maintain his action, should have done all required of 
him by law to put the defendant in mora; C. C. 1907, 1908. Besides 
executing an act of sale of the land to defendant he should have procured 
the receipt of the Tax Collector and the certificate of the Recorder of 
Mortgages, showing that the property was free from incumbrance. 

Faisans v. Moore, 741. 










































DONATION. 
See Wiis AND TEsTAMENTS. 
DEPOSIT. 
See PamncipaL anp Acunt— Beatty v. McLoed, 76. 
DONATIONS INTER VIVOS. 
1. That defendant’s ancestor once lived in a state of concubinage with the 
plaintiff will not defeat an action brought by the latter against the former c, 
to carry out an act of donation, inter vivos, made by defendant’s ancestor 


to plaintiff, “ of movables not exceeding one-tenth part of the whole value 
of his estate.” C. C., 1468. Bush v. Decuir, 508. 


ELECTION. 


1, There is no law which makes an election day a dies non juridicus. 
Anderson v. Folger, 269. 





EMANCIPATION. 
See Staves AND SLAVERY. 
ESTOPPEL. 
1, The objection that no legal notice of seizure was given cannot be urged 


by a party who appointed an appraiser, and was present at the sale. 
Bermudez v. Union Bank, 64. 


2. A written admission made by plaintiff, that a certain slave is the property 
of F. D., and that “ he can do as he pleases with her,” estops her from 
claiming the slave from one to whom F. D. had made title. 

Webd v. Deeson, 84. 

§ 8. However informal the act of a family meeting may be, parties to it, who 

are sui juris at the time, as well as their assignees, are bound by their 

declaration therein, and estopped to deny the title of.a person in whom 

the-act declared it to exist. Lejeune v. Barrow, 501. 
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ESTOPPEL (Continued.) 


4.. A defendant, in an action for the partition of community p 
demands in reconvention a judgment for one-half of the charges ij = 
in supporting the slaves in controversy, will be precluded from agser 
title to plaintiffs’ interest in the property, as a “ dation en q ’ 

Dorvin v. 514 

5. In a possessory action, where plaintiff alleged himself to be the? ai 
and possessor of the land in question—Held : That the defendant bys 
ing, in answer to interrogatories propounded to him, admitted sani 
leased the land from the plaintiff, defendant was estopped to deny iy 19. J 
allegation of ownership and possession. Williams v. Douglas, 639, te 

6. The fact that a party gave his promissory note for the balance due, 8 ae 
forth in an account, does not operate as an estoppel to a subsequent ip. 
quiry into the correctness of the account. Such a doctrine would abolish 
all equitable defences upon promissory notes or upon accounts stated, 


Waters v. Briscoe, 639, 


- See Principat and Surety—Borgeat v. Adama, 78. 
See Conrract— Woodworth v. Wilson, 402. 














EVIDENCE. 


1, All that a prisoner says on the subject matter at the time of makings 
confession is admissible ; but the jury is at liberty to believe one part 
the confession and disbelieve another. State v. Wedemeyer, 49, 

2. In a prosecution for selling or giving spirituous liquor to a slave, the gnu 
is upon the accused to show that such liquor was sold or given with the 
consent of the owner or person having charge of such slave.  J0id 


18. 


8. An act under private signature has no date against third persons; buta 
date may be given to such an instrument by evidence dehors the instn- i 
ment itself. Hubnall v. Watt, i. 

4. The endorsement of the payee must be considered as proved when th 
note is offered in evidence, without objection, as the endorsement tha ul 
constitutes a part of the instrument declared upon. 

Blanque v. Woods, 108. 


5. Where plaintiffs allege that the defendants, and those under whom they 
claim, hold illegal possession, defendants’ titles are admissible to rebut 
the allegation of illegal possession. Kellar v. Parish, 111, — 1 


6. Defendants’ titles are also admissible to prove prescription when pleaded 
by the original defendants, and which their warrantors were authorised 
and interested to maintain. Tid. 


7. It is not competent for a party, against whom one of his letters is offered 
in evidence, to show by the parol evidence of the witness who wrote 
the letter for him that he “intended” something different from what 
the letter expresses. Williams v. Hood, 118. 

8. A transcript of a later date than the one sued on, containing copies d 
writs and returns, &c.—which had been omitted by mistake in the firs 
transcript—was properly received in evidence. Davis v. Dugas, 118. 

9. The certificate of the Recorder was properly received in evidence. He 
was the obligor in the act of mortgage, and of course knew his ow 
signature. Code, 8381. Haines v. Verret, 122. 
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(Continued.) 
"10: When the cross interrogatories are not answered, the depositions should 
ame not be received in evidence. Le Baron v. Dupont, 140. 
Uy It is for the jury, and not the witness, to determine from all the circum- 
», stances disclosed whether the plaintiff occasioned any damage to defend- 
-ant by his negligence, or want of skill, and if so, to assess the amount 
of such damage. Hence, the testimony of the witness as to his opinion 
_ of the amount of damage suffered is not admissible. 
. Wilcox v. Leake, 178. 
1. Appeal from an order of seizure and sale, on the ground that the mort- 
gage notes contained a condition that could not be judicially assumed as 
having happened. The mortgage notes contained the following ¢lause : 
“ And in case of an overflow of the river, the payment to be extended 
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bolish one year longer, by paying interest.” By the Oourt: This clause cannot 
ed, be considered as containing a suspensive condition. It is clear that the 
39, defendant’s obligation did not depend upon a future, or uncertain event ; 


on the contrary, its terms were express. Code, 2015, 2016, 2088. The 
object of this clause, it is in evidence, was to secure to the defendant, in 
the event of an overflow, the right to prolong the term of his obligation. 


ing a «. In order to exercise that right, the burden was on him to show that the 
rt of event had happened at the time the order of seizure and sale was sued 
9, out. Marsh v. Foster, 181. 


i 18. Where a bill of sale of slaves is dated in this State, a party will not be 


_ permitted to show that the sale was made in another State, in order to 
ingraft on it the laws of that State. McCall v. Henderson, 209. 

uta 

tro. 14, A memorandum book, kept wholly in the handwriting of the deceased, is 

: admissible in evidence to show his indebtedness to a surviving partner. 

the Succession of Cousteaud, 216. 


den 15. Acknowledgments of the receipt of money by the husband from the wife 
are not evidence against third persons not parties to them, and the judg- 
ment rendered against the husband in favor of the wife can have no 


ex more effect against third persons than the acknowledgments themselves. 
at Dunn v. Woodward, 265. 


16. The fifth section of the Act of 1855, “ relative to evidence,” does not em- 
od power the courts of this State to take judicial notice of the statutes of 
d other States. It provides, “that the published statutes and digests of 
other States, shall be received in the courts of this State as prima facie 
evidence of the statute laws of the States from which they purport to 


: emanate.” Anderson v. Folger, 269. 
J 17. Action for damages for injury done plaintiff by .being thrown from the 
cars. A bill of exceptions was taken to the admission in evidence of 
f the declarations of the Superintendent as to the conduct of the 
) engineer. By the Court: It is clear that the Board of Directors alone 
had the power to make admissions in regard to the controversy which 
would bind the company, and that no ordinary agent of the company ‘i 


; would possess the power unless expressly granted. x 
Hill v. Opelousas R. R., 292. 
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EVIDENCE ( Continued.) 


18. The flatboat of the plaintiffs being lawfully moored where she w 
the burden of proof is on the defendants to show that the acc 
not have been avoided. Sackett v. Me 

19. Parol proof is inadmissible to prove a dation en paiement, or an.¢: 
of slaves by an administrator. Laycock v. Davidson, : 

20. Parol evidence is inadmissible to explain a patent ambiguity ing mes 
riage contract. Stratton v. Rogers, 

21. The licitation of property to effect a partition may be ordered, on 
by witness of its necessity, as wellas upon the report of experts, _ 14 

Florance v. Hills, 388, 2] 
22. It jsincompetent for a maker of a promissory note, secured by authentie 
act of mortgage, in which the note is said to be given for moos tem 
rowed of payee—to prove by parol, especially against a third 
not a party to the mortgage—that the payee had acknowledged par & 
consideration had passed for the note. Douatt v. Louge, 899, 


28. A mulatto having been examined in chief as a witness for the Stety a 2 a 
cross-examination it appeared that he had been a slave, whereupon the _ 
prisoner’s counse] called on the court to exclude his testimony, ther 
being no evidence that he had been emancipated. Held : the objection — | 
came too late—there being no averment that the incompetency of the | 
witness was not known before the examination in chief. The colorof 
the witness would naturally have suggested an inquiry into hie ov 
dition on his voir dire; and as the prisoner had a person in courtt 
prove that the witness had once been a slave, there could have been ng 
surprise when, on the cross-examination, the witness testified to that 32. 
fact. The prisoner could not be permitted thus to take the chances of — is 
the witness’ testimony if it had been favorable to him, reserving the 
right to object to his testimony if unfavorable. 













State v. Taylor, 480. i 48 

24, Where the objection to the competency of the witness arises from his ows i 

examination, he may be further interrogated to facts tending to remove ‘ 

the objection, though the testimony might, on other grounds, be inad- — 
missible. When the whole ground of tne objection comes from himself 

only, what he says must be taken together, as he says it. Ibid. ~ % 


25. Under an allegation made by the plaintiff, who sought to enjoin the sale 
of property seized by defendant, that plaintiff was the owner of the 
property seized, he cannot be permitted to prove the extinguishment of 
the mortgage note held by defendant. Patterson v. Tompkins, 452. 


26. After the testimony had been taken, and the argument commenced, the 
cause was continued. Pending the continuance a new judge was) 
elected, who refused to try the case de novo, but permitted counsel to 
take bills of exceptions to the testimony which had previously been 
introduced. Held: The plaintiff had the right to have the cause tried 
de novo, but as he was not prejudiced by the action of the court, inas 
much as his bill of exceptions shows that his sole purpose in asking for 
a trial de novo, was to allow him to except to certain evidence, which 
the court permitted, there is, therefore, no error in the proceedings of 
the inferior court. Ealer v. Freret, 455. 















7" INCE (Continued.) 
1 Parol evidencé is admissible to show fraud in the registry of title toa 
/ we '. gteamboat. — 
.* rol evidence is admissible to prove the manual gift of movables. 
— Maillot v. Wesley, 467. 


é | As our laws do not permit either replication or rejoinder, all matters of 
defence set up in the answer must therefore be considered as open to 
‘every objection of law and fact, as if such objections had been specially 


‘ ‘pleaded. So, where plaintiffs claim certain furniture as belonging to 
the succession, and defendant answers that the furniture was a donation 
to her from the deceased, it is competent for the plaintiff to prove that 
defendant was the concubine of the deceased, so as to reduce the dona- 
tion if it exceeded one-tenth of the estate. IT bid. 
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#0, Where neither the plaintiff nor defendant sought to avail himself of the 

* report of experts in the manner provided by Article 456 of the C. P., 
the plaintiff had the right to disregard altogether the report, and prove 
up his claim. Me Carty v. Zacharie, 474. 


$1, Where counsel for a married woman admitted in his brief that the person 
who filed an answer on her behalf, was her accredited agent, “ with the 
full authorization and consent of her husband,” the court will presume 
that the proceedings against the wife were fully authorized by the hus- 
band. Bach v. Lakin, 489. 


$2. The testimony of witnesses as to identity of a slave, when the slave is 
before them, preferable to that of witnesses who describe him from me- 
mory only, though the presumption be strong that the latter testify as 
to the same negro. Brack v. Wood, 512. 


88. Parol evidence of plaintiff's admission that he promised to abandon the: 
* “glaves in question to the defendant, although received without opposi- 
"tion, will not have the effect to entitle defendant to assert such title. 
Dorvin v. Wilte, 514. 


* $4, The Supreme Court will give effect to evidence which would have been 
inadmissible under the pleadings, but to which no objection was made. 
Bucuanay, J., dissenting. Ibid. 

$5. A verbal quit claim of slaves, amounting to an informal settlement of a 
community, will avail as a dation en paiement, notwithstanding it,was 
not reduced to writing. Bucnanan, J. dissenting. Ibid. 
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86. A duly certified copy of an act under private signature, recorded in the 

office of conveyances, is admissible in evidence, in lieu of the original, 

when the latter is lost, and due diligence has been used in searching for 
7 it and publishing the loss. Boykin v. Wright, 581. 

87. The fee dockets of clerks of courts are official records authorized by Art. 

776 of the Code of Practice, and copies from them, duly certified, are 

_ admissible in evidence. The fact of their serving as accéunt books for 

the fees of the clerk, does not lessen their authenticity as records of the 
proceedings had in suits. I bid. 
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EVIDENCE ( Continued.) 


88. In an action of revendication for a slave, the parol declarat oa 
dant in regard to plaintiff's title, are inadmissible. The plain 
recover by the weakness of defendant’s title—it must be by hi ; 
of his own. Mc Master v. Stewart, § 

89. The answer of one of the defendants, who are commercial ; Be ee: 
admissible against his co-defendant. Allen v. May & Koha, ¢ 


40. The nature and extent of the service of counsel may be proved by p 
Brewer, executor, v. Cook, 

41. The defendant was entitled to the production of plaintiff's ace 
such of them as, in his opinion, might tend to establish his defy: 
subject to the plaintiff’s right to introduce all of his accounts hey 

any bearing upon the matters in issue. Waters v. Briscoe, 


42. A party will not be allowed, collaterally, to vary or complete a 
parol evidence, but when the ground of action was solely to 
remedy for an injury suffered by plaintiff through a clerical ¢ Th 
an important entry connected with and indispensible to a certain ”" 
proceeding, namely, the omission to enter the order of appeal, a 
the plaintiff bad laid the foundation for the introduction of proof of ty. 
omission, by the production of the bond of appeal and the tranga 
made for the review of the proceedings in the Supreme Court.’ J 
these peculiar circumstances, parol proof, by the custodian of the meen 
of the omission to enter the order of appeal, should have been 5 

Temple v. — ee 

48. The statement by an administrator that “ he could not pay a ce 
until he had rendered his tableau,” is not a sufficient ecko 
of debt to bind the estate. Figuras v. Benoist, 688, 

44, Although the witnesses are neither nurses nor physicians, they are 
petent to prove the value of services rendered by a nurse. Tid ; a. 


45. The answers of two witnesses to. interrogatories propounded to them, 
were written down by the commissioner as one deposition, which wa 
signed by both witnesses—Held: That the whole of the answer ‘ 4. 
wh - be taken as testimony given by both the witnesses. 
oe May v. Norton, mi” 





























































in teen Cas 
pe 


See Wrrness. 
See Witts—Succession of Betsy Young, 65. 
Succession of Clark, 124. 
ms See Orrice anv Orricers—Rudolphe v. Board of Health, W% = 
: Sec Partwersuip—Pratt v. Mc Hatton, 260. a 
See Privitecss—Antognini v. Railey, 275. 
See Damaces—Gould v. Gardner, 289. 
See Common Carnien—Humphreys v. Switzer, 320. a4 
See Sate—Fellowe v. Carson, 121. a 
Webb v. Coons, 252. 
Foulks v. Howes, 448. a 
See Arronneys—Perkins v. Douglass, 471. *- 
See CruminaL Law—State v. Bass, 478. 2 
See Hussanp axp Wire—Crane v. Allen, 498. Re 
See Principat anp Acent—Bush v. Decuir, 508. f 
See Criminal Law—State v. Bunger, 607 
See Huspanp anp Wire—Tulley v. Alewander, 628. ‘2 
Succession of Peyran, 694. 
See Cananat Law—State v. Adeline, 786. 
















INDEX. 


eYECUTION. 
Pa a from a judgment overruling a motion to quash an execution, on 
fg _ the ground that the execution issued on the judgment, instead of the 
"> twelve months’ bond given by defendant at a sale of his property, 
es bought by him under a previous execution on the same judgment. By 
id ial the Court: Wherein does it concern defendant whether the present. /i. 
* fa, issued upon the judgment or the bond? He is the principal debtor 
~~ in both, and he does not pretend by his pleadings. that he has ever paid 
- the debt, or that it has been extinguished in any mode known to the law 

or that he has any possible defence to it. Trescott v. Lewis, 184. 







































“y A twelve months’ bond taken under execution upon a judgment does not 

. operate a satisfaction or novation of the judgment. Ibid. 

“a . 3, ‘The Act of March 14th 1852, p. 82, concerning the licensing of drinking 
ou houses, does not confer the power of seizing property by summary pro- 
cess to secure the payment of a license when granted. 

os § Hall v. Corporation of Bastrop, 603. 

: 4 If a person has obtained such a license, without paying for it, the remedy 

to enforce payment, is by ordinary action. Ibid. 


{ ry See Usurrucr—Davis v. Carroll, 705. 


EXECUTORS AND ADMINISTRATORS. 


; 1. It is well settled that payments by an executor, without an order of court 
et are irregular, and not binding, unless it be shown that they liberate the 

1 estate from a legal obligation. Beatty v. Dufief, 74. 
4 2. Ina suit on a bill of exchange by an administrator, the defendant will not 
( be permitted to attack the legality of the appointment of the adminis- 


. trator. Williams v. Hood, 118. 
4 ; 3, An administrator has no capacity to appeal in behalf of parties whom he 
fi has placed on his account as creditors, and whose claims have been op- 
~ posed and rejected by the court. Succession of Pettis, 177. 


4. To consider the acknowledgment by an administrator of a claim against 
. _ the estate as conclusive of its correctness, notwithstanding an opposition e ‘% 
5 ; specially made to that item of the account, and without further proof, 
would be virtually to abrogate Articles 1004, 1005 and 1006 of the Code 
of Practice. Ibid. 


5. Executors, administrators, curators and syndics, are bound to keep a bank 
book in their official names, and deposit all moneys collected by them, 
a8 soon as received, in a chartered bank, if there be one in the parish, 
although no chartered bank of the State pays interest on deposits. 

Succession of Pasquier, 279. 





Sa 6. In a compromise partition of the effects of the succession between the 
widow and heirs in 1850, the ship C. fell to'the heirs. The executor, 
however, was not discharged. In 1851 the ship was in Liverpool, where 
she was supplied by plaintiff with patent metal for sheathing, for the 
Price of which this suit was brought. The ship seems to have beeri 
sent on this voyage by B. & C., B. being the executor. By the Court : 
102 
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EXECUTORS AND ADMINISTRATORS (Continued) © yy) 
Under the circumstances of this case, the executor, in that 
not be rendered responsible for this bill. The plaintiff 
his remedy against B. & C. and the heirs who authorized this 
The executor, as such, can only be rendered responsible 
incurred in the legitimate administration of the succession, | item 
Muntz v. Succession of Broom, th, 
7. It is unjust that the owners should be benefited to the extent 
and materials furnished by the plaintiff, without any liability 
sonable remuneration. Lea, J., with whom concurred § 
dissenting. 
See PrgxcipaL AND SureTy—Borgeat v. Adame, 78. 
See Conrract— Woodworth v. Wilson, 402. 


EXPROPRIATION OF PROPERTY. 


1, Although the parish had no title to the site for the court-house 
by the commissioners, they could have acquired title by a fe 
priation upon a previous indemnity to the owners. Code, 2604 ot ay, 
Watts v. Carroll pariah 1 
FACTOR. 2 
1. A planter shipped his cotton to defendants, merchants in New Orléia 
He afterwards wrote to them to sell by the time his brother 
from Texas, a period fixed by a conversation had with him. € 
then worth 124 cents. They did not sell for several months 
when cotton fell to 7 cents. Held: That the letter wasay 
struction to sell, and that they were liable for the difference in the pig 
C. ©. 2971, 2972. Magoffin v. Cowan, 6h, 
2. The fact that he shipped a subsequent crop to the defendants was non 
fication of their acts in the premises. 


FACTS. 

1. Facts constituting bad faith in a purchaser or possessor. ‘ 
Mathis v. Geranta,3, 
2. Facts warranting an abandonment of a voyage by a steamboat on th 

Mississippi, and the recovery of freight thereupon, on a poli¢ a : 
surance. Roe v. Crescent Insurance Co., 408 


8. Question of fact as to whether the damage to goods was before oral 
shipment. Whitney & Co. v. Gauche, ai 

4, An act of sale declared not to have effect as such, because tltere wail 
real price. Hill v. Maddoz, i, 

5. Facts, under which acts of agent were held to bind principal. ¢% 

Person v. Rutherford, * 
FAMILY MEETING. 

1. Where a family meeting assented to the second marriage of thet 
condition of her giving bond to secure the minors, it will be time em 
to consider the effect of this condition after the second marriage 
tracted. Succession of Landry, % 

2. A mere informality in the organization of a family meeting, does 
volve a nullity of its proceedings, and they will not be set aside im 
absence of proof of injury to the minors. Tid 
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sAMILY MEETING (Continued.) 
“4 A mortgage on the property of a minor was attacked on the ground that 
a ’ the under tutor was not called to the family meeting which consented 
pet “to the mortgage. The following acknowledgment, signed by the under 
» © tutor, witnesses and notary, was written at the foot of the proces verbal 
of the family meeting, to wit: “And §.N., the under tutor of said 
“* minor children, having waived due notice to attend, and having taken 
_.. fall cognizance of the foregoing proceedings, declared that he approved 
_.. the same in every respect.” Held: That it cannot reasonably be in- 
ferred from this acknowledgment that the under tutor was absent from 
‘said family meeting. The law makes it the duty of the under tutor to 
oppose the homologation of the family meeting when he is of opinion 
that it is injurious to the interest of the minors. Its requirements to 
attain the object were substantially complied with. 
Judson v. Hertz, 715. 



































: 7 1, Where witnesses differ as to the charges made by physicians, the correct 
bent rule is to allow the lowest estimate. Succession of Duclos, 406. 


| 1, Answers by garnishees, which are manifestly evasive, ought not to be 
amended ; such practice might lead to frivolous delays. But where an 
answer is really responsive to the question, though it might be more 
comprehensive, it is within the discretion of the court to allow the gar- 
nishee to answer more fully, in cases where the questions propounded 


A, -* admit vd a truthful but, at the same time, of an unsatisfactory answer. 
0 be Davis v. Oakford, 379. 

|] HARBOR MASTER. . 

1. There is nothing in the Act of 8th of March, 1841, creating the office of ‘ 
Harbor Master, which justifies the conclusion that the 8th of March 

+ was the day fixed by law for the commencement of the term of office of 

Harbor Master. Toy v. Lusk, 486. 

HEIR. 


1, The children and grandchildren of a natural aunt of the deceased are not 
entitled to the estate—there being no statute authorizing them to set up 


ye such an illegitimate relationship as a basis for the right of inheritance, 
: which is the creature of positive law. Code, 911, 915, 917, 923. 

a Fletcher et al. v. Decoudreau, 59. 

; 2. Natural children are not like legitimate heirs seized of the succession at/ 

Z the instant the ancestor dies. They have only a right of action to cause 


themselves to be put in possession upon a proper showing. Code 919, 
943. Ibid. 

3. The State claimed the succession, charging that M. L. wasan adulterous 
bastard ; to the evidence of which she objected, under Article 968 of 
the Code, which provides that “the exclusion [from the inheritance,] ei- 
ther for cause of incapacity or unworthiness, shall notxbe sued for 

others than the relations who are called to the succession of the unwor- 

thy heir,” &c. Held: The State is not suing to exclude M. L. under 
















INDEX. 
HEIR ( Continued.) yy 
any of the pretences contemplated in Article 368. She is an sete 
ing by proof to have herself recognized heir. She must, 


make out her case like other plaintiffs, and, when apparently mai 
it is open to be rebutted. ; 


4. If the act upon which she bases her claim to the heirship bea a 
cannot be put in possession of the estate; and the act is a null 
made in contravention of Article 222 of the Code, whieh prohibits 
acknowledgment of children the offspring of an adulterous or 
intercourse. 



































5. This prohibition would be futile if the State could not insist on the 
whether the acknowledged child was an incestous or adu 
tard—for such a bastard can only exclude the State. ©. ©. 477, 1 a 
1185, 1186, 1202, 1203. Ibid, 

see SimvLatios—Dupuy v. Dupont, 226. 7 


HOMESTEAD LAW. 


1. Mrs. B. claimed a thousand dollars out of her deceased husband’s 
under the “ Act to provide a homestead for the widow and eh 
deceased persons”—against bona fide mortgagees. In answer to inte. 
rogatories, the widow said that she owned a house worth seven ee 
dollars, and added a vague statement that she was in debt. By 
Court : The statute does not say that the amount of property owned by — 
her must be estimated over and above her indebtedness, whatever it 
may be and whenever due, and we cannot add such a provision to it, 
Three hundred dollars allowed. Duchamp v. Butterly, 61 


2. Creditors of the succession of a deeeased husband cannot question te 
constitutionality of the Act of 1852, to provide a homestead for widows, 
on the ground that it violates a marriage contract made prior to the 
passage of the Act. -  Suecession of Aaron, 671, — 

3. Where the claim of a widow under the homestead Act is set up by way 
of opposition to a tableau of distribution, the administrator only 
evidence to show that she has appropriated property to her own wie, 
belonging to the succession of her husband, or only offers any other de 

fence tending to reduce her claim. Succession of Balzaretti, 674. 


HUSBAND AND WIFE. iz 


1, By the laws of Pennsylvania and Maryland, if the husband has not, dar 
ing his life, reduced to possession the choses in action of his wile, they 
will pass to her representatives. Bone v. Sparrow, 18. 


2. By the Court: In a case similar to this we have held that the laws a 
Louisiana must control the distribution of the residuary interest of a q 
succession in this State—the right of action for the recovery of the same 
being immovable from the object to which it applies. Tia. : 









































































3. The meaning of Article 1738 of the Codeis this: if the donor has madea — 
donation to his wife simply of future property, and he survives her, the 
donation will fail, although there was issue of the marriage. - 

Stratton v. Rogers, $00, 
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GBBARD AND WIFE (Continue. 
be n of a marriage contract. Ibid. 


“tgs recognizing the decisions of common law courts, that where a 
father sends home slaves with his married daughter, it is presumed to be 
* agift—yet it is settled in Mississippi, that the character of the wife’s 
possession of such property may be shown by her acts and declarations, 
out of the presence of her husband. Orane v. Allen, 498. 


6 When a judgment of separation from bed and board is rendered, the hus- 
_ pand ceases to be the head of the community, and one undivided half 
of the property thereof vests immediately in each of the spouses, who ¥ 
thereby become joint owners ; the wife having in this case continued to 
possess nomine communi, is accountable for the fruits of the property. 
Dorvin v. Wilte, +. 5 dé 


_ % Amarried woman on proof of the insolvent condition of her husband, 
and on proof also that she has skill and industry to earn a separate 

ag livelihood, has a right to a separation of property, whether at the time 

of marriage she had or had not property. Mock v. Kennedy, 525. 































si & See 10 A. R. for decision remanding this case. In Mississippi (as is ad- 

. ° mitted,) a settlement, bona jide, made before and in contemplation of 

‘marriage, is good not only against the husband but against his creditors 

and subsequent purchasers. This rule is yet more inflexible, where, in 

“anticipation of marriage, the wife has secured her own property to her 
own use and that of her children. Spears v. Shropshire, 559. 


9. Even though, before the marriage settlement, the parties had been for- 
mally espoused, the husband having then a wife living (in- Tennessee,) 
which espousals were by the law of Mississippi void ; yet a divorce 
having taken place between the husband and his first wife, and a second 
marriage, after such divorce, formally celebrated in Mississippi, between 
the husband and his second wife, in view of which this marriage con- 
tract was executed, the contract is as valid asif the first illegal marriage 
had never existed, as against subsequent creditors. Ibid. 


°F 2 
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10, The contract must be governed by the law of Mississippi, where the 
parties resided at the time of the marriage. ©. C. Art. 10. Ibid. 





11, Where the husband and wife by their marriage contract, executed in 
France, stipulated: 1st. That they adopted, as the law of their mar- 
riage, the dotal system, (régime dotal,) to the exclusion of that of the 
community, (régime en communauté,) and 2d, that the aequisitory (ac- 
quets) made during the marriage should be shared equally by the spou- 
f ; ’ ~ ges, and should revert to the children of the marriage, each of the con- 
Vs - tracting parties, in default of such children, to have the free disposition 
i "of his or her moiety. It was held that this contract created under the 
French law a modified or limited community (communauté convention- 
, 34 elle) between the spouses—and that all acquisitions made after the mar- 
riage, except such as were made by inheritance or donation to one of Ni 
the spouses, belonged to this community. 
Rochereau et al. v. Jonau et al, 598. 


INDEX. 

_ HUSBAND AND WIFE (Continued. es 

12 Held, consequently, that the husbard and wife having removed : 
ana after the marriage, immovable property acquired here in the 
of the latter was not the separate property of the wife but for 
portion of the community, and the husband having become ‘atl 
and having made a surrender of his property to his creditors, the 
of the immovable so acquired, vested, by force of the ; 
them. 


13. Held, also, under this contract, the wife could not acquire a separate ee 
tate in her own name until the community was dissolved by 
oy of a competent tribunal, unless the acquisition was made by a re-invest. 
ment of her paraphernal capital. TW 5 















14, The rule that the husband cannot be a witness for or against his : 
nor the wife for or against her husband, C. C., 2260, being founded a 
considerations of policy and morality, is believed to be without 
tion, and the fact that the spouses live apart does not change 
of law. Tully v. Alexander, Ez., 


15. The decree of separation from bed and board does not dissolve the 
of matrimony. OC. C. Art. 133; C. C. Art. 152. 
Gee v. Thompeon, Geil 
16, The surviving wife is not precluded from claiming the marital portion, 1 
der Art. 2359 C. C., by the fact of having obtained a judgment of 










Si 


ration from bed and board, and of having lived separate from her de 4 ; 


ceased spouse up to the time of his death, for though separated in 
and board, she is still the wife, and incapable of contracting a second _ 
marriage. Ldid. 
17. When*the husband died worth $31,000, and the surviving wife was fifty- : 
five years of age, and all the means she had was $1,180, Held: that 
the husband died rich, and the surviving wife was in necessitous cir- 
cumstances within the meaning of Art. 2359 of the Code. Ibid. 
18. The Art. 918 C. C., which provides the heir to the entire succession, does . 
not repeal nor introduce an exception into Art. 2359, which provides for _ 
the sole case where one of the spouses dies rich, leaving the other in 


necessitous circumstances. Ibid. — 
19. The husband or wife, separated in bed and board, is not entitled to the 
marital portion. Lea, J. dissenting. Ibid. 





20. A married woman, cited as garnhishee, must answer the interrogatories — 
propounded, though she be not authorized by the court or her husband, — 
under penalty of having them taken pro confesso. 

Henry v. Bryce, 691. 

21. Although it may be true, that when creditors of the husband attack 8 
judgment of separation, it is incumbent on them to allege and prove — 
that they were creditors at the time of its rendition, and further, that ~ 
it was obtained by fraud and collusion in order to defeat their recourse ‘ 
on the husband’s property, yet this must be held to apply toa case 
where the judgment is ostensibly valid, and not toa case which does 


not appear to have dissolved the community. 
Levistones v. Brady, 696. 

















: -INDEX. 
1D AND WIFE ( Continued.) 
g. The judgment offered in evidence was “that M. de M., wife of L., fiave 
4 nt against her said husband, decreeing a caganaiion of property 
between her and her said husband, and granting to her the administra- 
"tion of her private and individual property,” &c. No other part of the 
“> ~~ gecord of said suit was before the court. Held: that the judgment, as 
* > it reads, creates a strong presumption that it was a consent judgment— 
'" gyoluntary separation of property which did not dissolve the commu- 
~ nity. C. C. 2401, and besides, there being no publication, as required 
~ by Arts. 2402 and 2403 C. C., that the creditors of the husband were 
justified in making a seizure of property apparently belonging to it. 
I bid. 












See Communtrr. . 

See Pieapinc--Cowand v. Pulley 1. 

See Suenirr— State v. Cooley, 79 

See Mortcace—Ashjord v. Tibbitts, 167. 
See Practice—Dunn v. Woodward, 265. 
See Evipence— —— 265. 
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ue [MPROVEMENTS. 
te 1, To entitle plaintiff to payment for fruits and revenues accruing before 
; the institution of a suit, it must be shown that defendant possessed in 
bad faith Lejeune v. Barrow, 501. 


" 9. As to value of improvements, the judgutent of the District Judge will 
not be disturbed unless there be manifest error. Ibid. 


INJUNCTION. 

1, The destruction of forest and and other trees is an irreparable injury from 

which parties may be restrained by injunction, and such injunction cannot 

_ be set aside ex parte ander Article 307 of the Code of Practice. 
y- De la Croix v. Villere, 39. 
i 2. Plaintiff proceeded via executiva on a supposed authentic act of mortgage, 
Z and procured an order of seizure and sale of the land sold by him to de- 
‘7 fendant, who had neglected to pay a balance of the price. Defendant 
: sued out an injunction on the grounds : 1. That the act was not authen- 
tie; 2. That the fees and costs of copies were exorbitant ; 8. That he was 
) in danger of eviction. Plaintiff answered the petition in injunction, ad- 
mitted that the act was not authentic, and converting his proceedings into 
the via ordinaria, prayed for judgmeut against the plaintiff in injunction. 
By the Court: The effect of this answer was to reinstate the parties in 
their original position as plaintiff and defendant in an ordinary suit. The 
injunction had fulfilled its office, and the order of seizure and sale was at 
an end; the petition in injunction stood as the ‘answer to the original 
petition for executory process, now converted into a petition for a judg- 
ment personal against the defendant, with a recognition of a mortgage on 
the land. Haines v. Verret, 122. 


8. The petition in injunction contained a prayer for a trial by jury, which the 
District Court refused to allow. Held: the court did not err. The 
obligation to pay the plaintiff the price of the land was unconditional, and 
there was no affidavit denying defendant’s signature, or, averring that it 
had been obtained through fraud or error, or of want or failure of con- 

sideration. I bid. 
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INJUNCTION (Continued). 


4. In an injunction suit, where the issues have once been p 
to the court upon pleadings involving issues upon the merits, a fj 













dissolving the injunction, unless appealed from, will be conclusive be 
the parties, where the same grounds are again set up to enjoin 
seizure for the same debt, or of the same property. u 2 


Mock v. Garthwaite, 91 


5. In an injunction suit, where there is judgment of non-suit on the 
being called and not appearing, the injunction bond is forfeited, E 
Whitehead v. ~<a 
6. Matters available in defense of a suit, will not authorize an inj 
least in the absence of any showing, that an irreparable injury is A 
be inflicted. Taylor v. Clark, oo, 
7. If the Sheriff has seized more property than could be considered 
necessary to satisfy the judgment, the proper course is not an i K 
but an application to the District Judge to reduce the seizure, C, P, a 
Where it appears that plaintiff, in injunction, was not only 
twelve month’s bond, but co-debtor, in solido, with the principal in the 
judgment on which the execution had issued, and that the property had 
been sold, for which the twelve month’s bond was given, and also thi 
the bond was past due and unpaid—the defendants had the right to ingue 
execution against him in his capacity of surety. C: P. 719, 720, 


Temple v. Marshall, 618, 
i v 












































INTEREST. 


1. The depositary owes no interest for the money deposited, except from the 
day on which he became a defaulter by delaying to restore it. 
Faucette v. New Orleans, 199, 
2. Interest is due by a depositary only from the demand for restitution, - 


: Fogle v. Delmas, 200, — 
3. Suit upon a factor’s account. Where the defendant had never acquiesced 
in the account as rendered, and there was no contract for interest,the — 


plaintiffs can only recover legal interest. Brander v. Lum, 217, 

4. Any device, by which a larger amount is sought to be obtained, for the 
use of money, than the highest rate of conventional interest, is usurious 
and operates as a forfeiture of the advantage thereby sought to be illegal. 
ly obtained. Anderson v. Coxe, 688, — 

5. The Act of 1852, allowing interest at the rate of five per cent. per annum, 
upon all debts from the time they become due, is applicable only in cases 
where no stipulation for interest has been made. I bid. 


INSOLVENCY AND INSOLVENT PROCEEDINGS. 


1, Cases might arise in which a provisional syndic would not only be author — ; 


ized, but required to institate suits, or defend them. The oie 
counsel fees in such would be chargeable to the mass surrendered to the — f 


creditors. Mathews & Finley v. Their Creditors, 36.° 


2. The opposition to a voluntary surrender, under the 18th section of the Act 
eid February 20th, 1817, must be made within ten days, The 10h 
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ENCY, AND INSOLVENT PROCEEDING 3 ( Continued.) 
» of the Act of 1840, which allows one year for proceedings under 
i, bas no application to cases of voluutary surrender. Ibid. 
9 opposition ean be filed, under the 18th sectien of the Act of 1817 
after the lapse of ten days, though the creditor did not know of the fraud 
~ complained of within that time. Ibid. 



































4 In May, 1850, C. deposited certain shares of bank stock with S., as col- 
jateral security for the payment of $10,000 due S. On the 10th of June, 
1851, C. executed a power of attorney to S., authorizing him to “ sell, 
transfer, and assign unto himself, or any other person or persons,” the 
shares of bank siock. On the 29th of August following, under this 
power, an actual transfer of the stock was made to S. In the mean time 
say about the 1st of July, 1851, C, came under protest—and, on the 7th 
of November of the same year, made a cession of his property. His syn- 
die, the plaintiff, instituted this suit, alleging that C. was in insolvent cir- 

cumstances on the 10th of June, 1851, as well as on 29th of August, and 
~ to the knowledge of defendant. He prays that the transfer be set aside, 

and ana the stock be decreed to belong to him in his capacity as syndic. 

Brother v. Saul, 223. 


5 By the Court: We have here a pledge of the stock made in good faith, to 
secure a bona fide debt, at atime not suspicious, and by which no ereditor 
. was injured. The allegation of the petition, that Conrey was insolvent 
on the 10th of June, 1851, and that to the knowledge of Saul, is dis- 
proved by the evidence, and even by the admission of the plaintiff.. Sim- 
ultaneously with the pledge of the stock, the power of attorney was given, 
purporting to be. for value received and irrevocable. Those, clauses suffi- 
- Giently indicate the interest of Saul in the object of the‘mandate—the 
stock. That interest was an interest of pledgee. As pledgee he has no 
a ‘power to sell the object pledged, unless by virtue of a judicial order; and 
- the power to him to do so was a nullity, even between the parties. C. C, 
8182. It follows that the transfer which was made of the stock under 
this power, was also a nullity. But the nullity of the assignment of the 
ownership of the stock, leaves defendant’s right as pledgee in full force. 
Ibid. 
af 6. As toany informality in the pledge, as for instance, the want of the act of 
pledge required by Article 3125 of the Code, the syndic of the pledgor 
cannot disturb the pledge on any such ground, when the contract was 
madein good faith, and no creditor was injured thereby. Ibid. 
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7. The pretended pledge of the bank stock was void as to other, and even 
subsequent creditors of C., and it invested S, with no privilege upon the 
stock, under Articles 3124, 3125 of the Civil Code, which were in full 
force at the time. Sporrorp, J., with whom concurred Lea, J., dissent- 

ia ing. ‘ Ibid. 

. 8. An insolvent cannot be subjected to more than one trial for fraud, under 

the Act of 1840, for the same fraudulent acts, One convietion or acquit- 
rE tal, is conclusive upon all the creditors who were parties to the insolvent 

j proceedings. Leland v. Rose, 268, 

108 





— oo 











































INDEX. 


INSOLVENCY AND INSOLVENT PROCEEDINGS (Cz 
9. The commissions of syndics upon the property sold take preee: 
vendor’s privilege as an expense of administration resulting to the 
of the vendor, but not so the fees of the counsel for insol 
counsel for syndic, nor the attorney of absent heirs. 


Marsh v. His Creditors ‘ 













See Resprre. 


INSURANCE. 


1. Where property insured by the vendor was sold, and the wil 
signed to the vendee, the latter cannot, after a loss, recover ftom the 
vendor the amount of insurance collected by him. 

King v. Preston, nd 

2. Liability for contribution to a general average rests upon the broad and 
equitable principle that no one shall enrich himself at another's expeng 

Meeker v. —— 

3. The measure of each person’s contributory share to a general » 

. * should be regulated proportionally by the extent to which each 
contributing parties has been benefited by the sacrifice. am 

4. The valuation of a ship or vessel in a policy of insurance, when disputed 
and discredited by evidence creating a reasonable probability of its in 
correctness, cannot be assumed as an arbitrary basis in an apportion 
ment for a general average contribution. Ibid, 








5. A liability for a general average contribution cannot properly be callelig! 
risk ; it is an obligation incident to a sacrifice made to avert a risk. : 
is based upon the equitable rule that no one should enrich himself at 
another’s expense. Hunter v. N. Y. Mutual Ins. 0o., 189, 7 


6. Avalid abandonment passes the property in the vessel to the und a 
ters, and from that moment, at least, the captain becomes the agent i 
the underwriters, and his sale of the vessel, however reprehensible it may 3 

be, is made for their account and cannot relieve them from liability. 
Phillips v. St. Lowis Insurance Oo, 459, — 


7. In estimating the cost of repairs in order to ascertain whether it willer 
ceed fifty per cent. of the ship’s value, the deduction of one-third new 
for old is not to be made; that rule applies to repairs made in certaia 
cases of partial, or average losses, and seems to have been extended 
a case of technical total loss only by local usages in two or three States 

Ibid, 

8. Where but two-thirds of the valuation is insured, the ‘owner is his own — 
underwriter for the balance, and the net proceeds of the sale of thé 
vessel, should be divided as salvage between the parties, in proportion 
to the amourtt each had at risk. Ibid 


9. A person having effected insurance with a company in its corporate Gr 
pacity, and having received from it the payments made under the sup 
posed obligation growing out of that contract, will not be permitted 
deny the corporate existence of said company, when sued by it for the 
restitution of the money thus paid. : 

The Liverpool ‘Ins. Oo. v. Hunt, 628. — 


2. 
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DE (Continued.) 
f sted on a policy of insurance, upon a floating dock, containing 
the aa: “ Insurance was against all risks.” Held: Thattestimony. 
offered to prove that the terms “ harbor risks” and “ river risks,” in- 
cluded the only risks covered by said policy of insurance, and that they 
‘ ‘pavea definitive and settled meaning in the law of insurance, and com- 
prehended only risks from fire, from collision, from extraordinary losses 
arising from extraordinary perils of the winds and waters, from exter- 
nal accidents only, and not from defects in the thing insured, is inad- 
missible. In the absence of a custom in regard to “floating docks,” . 
by which the terms used in the policy have acquired a particular signi- 
fication, the construction is one of law, for the courts, upon the instru- 
“ment itself. The opinion of witnesses upon the evidence, as it did not 4 
appear that they were shipwrights, or had any experience in building * 
docks, was properly excluded. 
f Marcy et al. v. The Sun Mutual Insurance Co., 748. 
a di. That the terms “all risks” includes all river risks and harbor risks, so 
far as those risks were applicable to floating docks. Ibid. 


12, That there was a warranty on the part of the insured that the dock was 

seaworthy, well built, staunch, and capable of the business in which it 

was employed, and fitted with machinery and well protected against ac- 

__ ¢eidents arising from the ordinary effects of the elements in which it 
was employed. ; Ibid. 

18. That where a loss occurs without any known or apparent cause, the pre- 

sumption is that such loss was occasioned by the unseaworthiness of the 

= . dock ; yet this presumption may be rebutted by sufficient positive proof, 
by disinterested witnesses, of its seaworthiness. Ibid. 


{| WTERROGATORIES. 
4; Unanswered interrogatories will be taken as confessed, although there is 


no order of court requiring defendant to answer. 
Seaman v. Babington, 173. 


2. Where interrogatories are propounded to certain witnesses by hame, 
“and others,” and crossed without any objection reserved, the deposi- 
* tions of witnesses not named in the affidavit for commission, nor in the 
interrogatories, are admissible. 
Quadras v. Steamer Daniel Webster, 203. 


8. In reply to interrogatories, plaintiffs said that “they are in the habit of j 

taking out open policies from the insurance offices against fire and river 

* navigation, to cover shipments of all cotton that may be made to them,” 

&c., and that “ they pay the premiums of insurance, which they charge 

in the account of sales to the planters.” This answer was made in re- 

ply to an interrogatory asking if the insurance was made in a mutual 

insurance company, ‘and what dividend or script plaintiffs had receiv- 

ed.” Answer held to be unsatisfactory. By the Court: As the defen- 

dant is charged with the premiums, it is but fair that he should be 

credited with, at least, the value of such amount of scrip as, under a 
fair apportionment, he would have been entitled to receive. 

Brander vy. Lum, 217. 
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INTERROGATORIES ( Continued.) hy 


4. The defendant who has heen sued on his draft, has the ail 
gate plaintiff on facts and articles, to show that the draft 
error, or without consideration. Kelly v. 

5. The rule as to exclusion of parol testimony to contradict e 
ments, does not apply in such a case. Tid 

JUDGES. 

1. The Act of March I5th, 1855, creating an interchange between the 

. of the Fourth, Seventh and Eighth Judicial Districts, onal 
nothing but a provision for the regular jury terms, as fixed by law, and 
does not annul the power conferred on every District Judge to call ; 
special jury terms, when the public necessity requires theni, provided _ 
they do not interfere with the discharge of his duties, as imposed 
law. State v. Judge of the Tth Dist., 66, 

JUDGMENT. ‘ 


1, A reservation in a judgment in a petitory action, by which the right of — 
defendant, or others, to demand that the property recovered should be Y 
used as a market, etc., will not restrain the plaintiffs from executing 
their writ of possession. The effect of the reservation is to allow tothe 
parties in interest a right of action to compel the plaintiffs to use the 
property in a particular way, should the plaintiff's title contain 
such limitation. David v. Municipality No. Two, 4. 


2. A judgment by confession is a “final judgment,” for no appeal lies fromit, 


Hewitt v. Stewart, 100. 

3. More than two clear days must elapse between a judgment by defaultand — 
a definitive judgment, and the error is not corrected by the fact that the 
judgment was not signed for two days after the definitive judgment was 

rendered. Ward v. Graves, 116, 


4. Ajudgment by default in Indiana, after personal citation, when sued upon 
in this State, cannot be opened to let in a defence that might have been — 
pleaded to the original action. Davis v. Dugas, 118. 

5. The action of debt will lie here if it will lie in Indiana; the judgmentis 
shown to be executed in Indiana, but even if an affidavit, or scire facias, 
were required to revive it there, the action of debt answers the same 
purpose. Ibid. 

6. A judgment by default, confirmed by one law partner, who was ignorant 
that the other had given time to defendant’s counsel to file an answer, 
will be reversed. Brooks v. Cavanaugh, 188. 

7. Where a decree of court is rendered “by reason of the consent of partia, 
plaintiff and defendant,” it does not matter whether the consent was — 
given in writing, or verbally, it will be presumed, until the contrary is 
made to appear, to have been given in such a way as to justify the 
decree. Woodward vy. Lurty, 280, 

8. Foreign judgments have no executory force in this State until they acquire 
it by the judgment and fiat of our own tribunals. To procure sucha 
fiat a personal action must be brought upon the judgment—an action, 
the prescription of which is governed by Article 8508 of the Code. ~ 

Succession of Lucas, 296. 
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(Continued. ) 
it was stipulated, in a consent judgment, that an intervention, to 
* .«:eghich an exception and answer in reconvention had been filed, should 
| sebeowithdrawn, and the whole litigation terminated—Held: That the 
consent judgment cannot be considered merely as a judgment on the 
‘exception, dismissing the intervention, but as a final judgment on the 
adverse claims of the intervenor and the defendants. 

- ‘ Girod v. Pargoud, 829. 
10. The validity of a judgment ordering a partition cannot be inquired into, 
+ “op the trial of an opposition to an administrator’s account; which is not 
based on the partition, and which does not embrace any of the property 

> divided. Estate of John and Martha Routon, 621, 
jf. A judgment, based upon a defective citation, and an attachment that was 
' get aside, is an absolute nutlity, which may be urged as matter of de- 

fence by any one having an interest. Williams v. Clark, 761. 
See CoxstiTruTiIonaL Law— W. Baton Rouge v. Boeman, 94. 


















JURIES. 
1. Malpractice should be suggested and made probable before the array 
will be set aside, unless there is some apparent legal defect. 
State v. Cooley, 79. 


9, In all appealable cases the jury are judges both of the law and fact, but 
in all cases the judge may be required by the counsel of either party to , 
charge the jury in writing. Tresca v. Maddox, 206. 
dee Suunirr—State v. Cooley, J., 79. 
See Insuncrions— Haines v. Verret, 122. 


See Camanat Law—State v. Costello, 288. 
State v. Ballerio, 81. 











JURISDICTION. 

1. The Sixth District Court of New Orleans has jurisdiction of a rule against 
a surety on an appeal bond, the principal in which is dead, and his suc- 
cession under administration in the Second District Court. 

Trimble v. Brichta, 271. 
See Courts—State v. Judge 1st Dist. Cowrt, 187. 
LEASE AND LESSOR AND LESSEE: 


1. The dissolution of the lease, by the destruction of the premises, does not 
give the lessee any right to recover back money paid for previous rent. 
Schadel v. St. Martin, 175. 


2. Where a person is injured by the carelessness of a slave, the lessee of the 
slave is the person first liable to respond in damages, under Art. 2299 
of the Code. Fitegerald v. Ferguson, 896. 


8, Where a slave occasions injury to any one by his negligence, and the 
lessee has not induced it by any want of vigilance or care on his part, 
the lessee may recover against the owner of the slave any indemnity 
for such damages as he may have been obliged to pay third parties. 
; ¢ Ibid. 
4. C, F. was injured by the carelessness of a slave in driving a carriage ; the 
slave was hired to defendant, but the title was in B. Plaintiff obtained 



















INDEX. 


LEASE AND LESSOR AND LESSEE (Continued.) gal 
a judgment for damages, and B. abandoned the slave, who 
enough to satisfy plaintiff’s judgment, and the balance was 
defendant. Held: That in the particular case, both the ¢ 
lessee were relieved by the abandonment. By the Court: Whur 












there may not be cases where the parties would not be permitted to rm. j 


lieve themselves from a responsibility by a surrender of the slave, 

those cases where particular skill and experience are required, an : 
incompetent slave is employed as a workman, it is not n - 
to determine. Ibid, 








5. Insolvents leased a hotel from S. for one year from the 14th 
for $15,000 per annum, payable in monthly installments of $1,250, Ip 
May, 1855, the lease was sold by order of court, and §., the lessor be- 
came the purchaser. Held: That the purchase of the lease by 

lessor extinguished the lease, and the lessor should be put down on the 
tableau as a creditor of the insolvents only for the sum due at the date 
of the sale of the lease. For the remaining seven months i 

was due him, as (being the purchaser) the lease was dissolved by con- 
fusion. Bartels v. Their Oreditors, 439, 


6. The order for the sale of the lease does not say that the purchaser shal} 
assume the payment of the rent, and no such construction is warranted 
by implication of law. Neither the forced nor voluntary assignment of 
a lessee’s right of occupation carries with it any such obligation, La, 
J., with whom concurred Sporrorp, J., dissenting. Ibid. 


7. There are two ways of selling the unexpired term of a lease: one by sel 
ing it for a premium, subject to the payment of rent to the landlord; 
the other by selling or assigning the right of occupation without the 
assumption of rent. The latter is the more frequent, as it rarely bap 
pens that the unexpired term of a lease is worth a premium. La, J, 
with whom concurred Sporrorp, J., dissenting. Ibid, 


8. Where a lease is offered for sale upon the condition that the purchaser 
shall assume the payment of the rent, confusion would take place should 
the lessor himself become the purchaser. But where the payment of 
the rent is not to be assumed by the terms of the sale, the rights of the 
lessor who purchases are not extinguished: he has not acquired any 
‘obligation due himself, and the price of the purchase, in such cases is 
due, not to the lessor, but to the principal lessee, or his representatives. 
Lea, J., with whom concurred Sporrorp, J., dissenting. Ibid, 


9. Defendant was in possession of plaintiff’s house under a lease, and when 


the lease was about tqexpire, defendant refused to renew it on the terms — 


proposed by plaintiff. Defendant continued to occupy, and was notified 


by plaintiff that he considered the annual lease renewed, to which de- 


fendant responded that he would leave the premises at the end of the 
month, and continued to notify plaintiff from month to month that 
he would leave. Held: There was no contract, and the relation of 


lessor and lessee can only be created by contract; and that defendant — 


was only liable for the rent of the house during the period it was acta- 
ally occupied by him. Marmiche v. Roumieu, 477. 
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AND LESSOR AND LESSEE (Continued.) 


sued defendant for rent. A third party, claiming to be the owner 

_ of the land, never having had possession, intervened, and claimed the 
gent and privilege on the crop. Held: That the privity of contract and 

~ ae lessor’s privilege existed alone between the lessor and lessee. The in- 

. . tervenor’s remedy was by petitory or possessory action, to be brought 

«| against the lessor when the tenant disclosed his name. * C. P. 48. 

4 McElroy v. Dean, 612. 


is 
‘1. The possession of lessee is that of his lessor. ©. 0. 3404. Ibid. 






















id, 19. The damages which a tenant has the right to recover from his land- 
1855, | lord, under Art. 2665 C. C., are those which are the immediate result 
.h of the defect in the thing leased. The plaintiff claimed as damages, not 
t be. only the price of his fixtures, which he lost in consequence of being 














y the " obliged to abandon Caffin’s house, by the defect of its constructioh, but 
nthe | . also, the difference in the amount of his profits in the store rented of 
defendant, and in that to which he removed. Held: That plaintiff can- 
not, under his contract, recover consequential damages of this latter 
~~ sort. Redon v. Caffin, 695. y « 
1%, Construction of the following clause in a contract of lease: ‘‘ The State 
and municipal taxes, over and above the amount now paid by the lessors, 
shall be chargeable to and reimbursed by the lessees to the lessors.”” 
Held: That the lessor was entitled to annual reimbursements of what- 
ever sums he paid for taxes, above the amount fixed in said clause. No 
reference was made in the contract to a final adjustment in 1861 ; no 
intimation was given of an intext to keep up a debtor and creditor ac. 
count of excess and deficiency each year through the term of lease. 
No account was to be taken of the deficiency; what was “over and 
above” was provided for. The deficiency was not to benefit the lessees 
in any case; the excess,was to be chargeable to them, and was there- 
fore exigible as soon as paid by the lessors. 
Boutté et al. v. Dubois & Mish, 755. 
LEVEES AND ROADS. 
“1, Action to recover cost of a side levee, which had become necessary in 
consequence of the removal back, of the levee above, by the parish of 
Pointe Coupée. By the Court: It is to be presumed that the change 
in the levee would not have been made by the authorities of Pointe 
Coupée unless the public safety had required it. It was the duty- of the 
proprietor of the tract below, and of the parish of West Baton Rouge, 
to accommodate themselves.to this change, as much so asif such change 
had been occasioned by a sudden caving of the banks of the river 
above. West Baton Rouge v. Bozeman, 94. 
' 2, The discretion in regard to the plan and size of the levees is reposed by 
law and the regulations of the Police Jury in certain persons, who, in 
this respect, act in an official capacity. If, in the exercise of their func- 
tions, they should err in regard to the size of the werk to be constructed, 
an application to the Police Jury should be made to correct the error. 
But, as a general rule, after the work is done, and the expensé incurred, 
the Supreme Court will not interfere with the discretion of officers who 
appear to have acted in good faith. Ibid. 
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LEVEES AND ROADS (Continued.) 


4. Action of damages for injury to the value of plaintiff's Property, 


7. The law concerning the expropriation of private property for public use 


8. The Aet entitled “An Act forming a levee district, to be composed of the 


9. The Act is not repealed, so as to exempt plaintiff from paying the amount 


LIBEL. ; : 
LIS PENDENS. 


MANDAMUS. 
1. Inhabitants of a parish who are put to great trouble, inconvenience and 


INDEX. 


. ee | E 
8. The penalty of a bond given by a purchaser of work to be done. 
levee, road, &c., in the parish of Lafourche, cannot be recover 
the production of the proces verbal of adjudication, as requ ed by 


Lafourche vy. Row, 1 


















5 


structing a new levee behind plaintiff’s buildings, so as to place th a | 
out of the protection of the levee. Held: That plaintiff, in ela 
damages from defendants, admitted that the levee was constructs 
















































te 
their order, and that, under’ the pleadings, the regularity in ’ oe 
form, of their proceedings, as a deliberative body, could not be Ga jane 
into. Dubose v. Levee Commissioners, 165,” 2 
5. All landed proprietors, whose property lies adjacent to a ie 
hold it subject to certain conditions imposed for the common utility 
6. There is no law prescribing ‘where the levee opposite the town a ' » a1 
dence should be run. The Levee Inspectors and two freehe r 
directed by law to lay off the levees at a suitable distance from the bank i 
of the Mississippi river, and there is nothing in the law to restrainthh | > 
discretion thus conferred. By the Court: But the Commissi MIN 
not an arbitrary discretion; and if they were wantonly and “4 


sarily to set the levee so far back as to ruin the plaintiff’s property, | ¥¢ 
would not be without remedy. At the same time, this court will bem 
luctant to interfere with the exercise of that discretion which is confided 
to sworn officers living near the locality; and before doing so, willte 
quire a clear case of oppression or injustice to be made out on the part 
of the complainant. Ibid. 























does not apply to such lands as may be found necessary for levee pur- 
poses. Ibid. 






parishes of Carroll, Madison and Catahoula, for the better protection of 
the same from inundation,” approved March 18th, 1852, is constite — 
tional. Yeatman v. Crandall, 220. 







of his tax, by the Act “ To reclaim and drain the swamp and ov ed 
lands donated to the State of Louisiana,” &c., approved April 30th, 1858. 
Ibid. 







See Damaces—Tresca v Maddoa, 206. 





. % 


See Morteaces—Citizens’ Bank v. Armor, 468. 





injury in reaching the court-house, have such an interest in the pice 
of a new one in a proper place, as provided by law, as to au ; 

mandamus to compel the Police Jury to proceed to the construction of 
the new court-house. Watts v. Police Jury of Carroll, 141, 












. INDEX. 
MDAMUS (Continued.) 


‘th , vote of the Police Jury, refusing to make an appropriation for the 
g of a court-house, and their inaction with regard to the levy of a 
oat tax for many months after the parish site had been selected and reported 
fe » by the Commissioners, were in violation of the command of the sixth 
2 ee of the. Act of 4th March, 1858; and a mandamus was the 
om sa IN "suitable remedy. C. P,, 844. Ibid. 
Noh 5 ‘A peremptory mandamus will issue to compel the Sheriff to assess and 
a Jevy a tax within a school district of the parish to pay a judgment 
against the school directors of such district. Basset v, Babin, 672. 


ION. 


r. In an act of manumission before a notary and two witnesses, the deceased 

described M. L. as his “natural daughter slave.” This is a sufficient 

' acknowledgment of paternity, although the object of the act was to 
_ enfranchise the slave. Fletcher v. Decoudreau, 59. 


4, No form is prescribed for such an acknowledgment, except that the decla- 
ration be made in the presence of a notary and two witnesses. (Code 
921.) If the declaration be thus made, it seems immaterial whether it 

' be the main object of the act or not. I bid. 

MINORS. 

1. B., the guardian, appointed in Mississippi, of a minor having property in 
this State, filed a petition in the proper court, representing that the mi- 
nor’s property here was unproductive, and that she had no other; that 
it was to the interest of the minor that it should be sold, and the pro- 
ceeds invested, and being unable to induce any person to become the 
tutor of the minor, he prayed the appointment of a special tutor and 
under-tutor, and that a family meeting be convoked to deliberate on the 
propriety of selling the property. The prayer was allowed, the appoint- 
ment made, and under the advice of the family meeting the property 
was sold, and G. became the purchaser. He refused to comply with 
the terms of the sale, on the ground (among other grounds) that no 
special tutor could be legally appointed to the minor. 

Succession of Coleman, 109. 
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2. The appointment of a special tutor in this case was not legal, and the sale 
‘was a nullity. Ibid. 

8. In the sale of minors’ property all the formalities of law must be observed 
for the validity of such sale. Ibid. 

4 Minors, when they become of age, can always avail themselves of nulli- 
ties resulting from the omission of any of the formalities established by 
law in the sale of their property. Ibid. 
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5. The purchaser of a minor’s property at a judicial sale cannot be com- 
pelled to a compliance with the terms of the sale, unless the proceedings 
are clothed with all the formalities of law eoqnlae to vest in him a legal 
title. i bid. 


6. The appointment of the special tutor should be considered as mere sur- 
~ _ plusage. The petition for the sale was made by the foreign guardian, 
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INDEX. 


MINORS ( Continued.) 

and the proceedings of the family meeting advising the gs 
been transmitted to the judge by any relative, or even @ 
J., dissenting, with whom concurred Sporrorp, J.) .. 4 

7. Any embarrassment on the question of the right of the sper 
receive the price might easily be avoided by making the pr 
to the foreign guardian. (Lea, J., dissenting, with 
Sporrorp, J.) 

8. The whole system of administration of minors’ estates in Louis 
opposed to an anticipation of the means of the minor by p arche 
property on credit for his account. Williams v. Chota 


9. Article 334 of the Code, which authorizes, under certain ¢ 
the mortgage of a minor’s property, has reference to : 
belongs to the minor at the time of the application of the tutor, andg 
convening of the family meeting; but a prospective rage 
property which it is proposed to acquire, is not authorized by 
Article. Ibid 

10. The tutor of the minor, defendant, had filed a petition, p 
investment of funds of his ward, to the amount of three th 
hundred dollars cash, and the advice of the family meeting and 
of the court followed that proposition. But the tutor only in 
thousand dollars in cash, and created a debt for the remainder, 
Court: This variance would release the defendant from the ¢ 
of paying the price of this purchase, even were it such as would ba q * 
been legally binding on her, if made in accordance with the terms fi Bb. 
by the family meeting. : 


See Famity Meet Sr sion of Landry, 85. 
See Courts—Succession of Landry, 85. 
See Sate—Succession of Foulkes, 593. 





MORTGAGES. 
1. A judicial mortgage results from a bona jide judgment, though ede 


on the confession of defendant. 
Hewitt v. Stewart's Eeoouter, 10 my 
. A mortgage is binding between the parties without registry. Code, 7 
Haines v. Verret, 123, 


. The fact that plaintiff had a legal mortgage on the property, for ¥ 
writ of possession, issued in favor of W., would not, if true, be a vali 
reason to stay the execution of the uli That execution 
impair her mortgage rights. Ashford v. Tibbitts, am 


. The wife’s legal mortgage takes effect only from the date when the p 
phernal funds went into the husband’s hands. 
. The wife’s renunciation is defective when the notary does not ¢ 
the act the nature of the rights she renounced. Ll 
. Mortgages are so far stricti juris that they cannot be extended by apa 
cation. Schadel v. St. Martin, 175, 
. Mortgage certificate of reinscription, as follows: “And the g 
against R. M. W., in favor of Thomas R. Ingalls, resulting from 
a 
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GAGES ( Continued.) 
ment rendered by same court as above, on the 9th December, 1839, for 
# ar thousand one hundred and sixty-one dollars and sixty-nine cents, 
= saterest.and costs, being the reinscription made in this office on the 6th 
n “of August, 1849, of the same judgment recorded on the 18th December, 
ied o 1889, in this office ; which original judgment was, on the 16th November, 
e: & ie 1848, cancelled and annulled but so far only as it bears on and affect 
eer the three squares of ground above described, and no further.” By the 
‘ “Court : It is not pretended but the original mortgage was properly can- 
my oP ed by the Sheriff. What then was the effect of the reinscription? 
a) Pr We think it was merely to continue in force the judicial mortgage, just 
ea + 4s it existed previously. The mortgage had no greater force the day 
ty} ©) afer its reinscription, than it had the day before. The reinscription 
a | ® © Gnformed Ingalls, as it did all the world besides, that the judicial mort- 
file} © gage as to these lots had been cancelled. We do not think Ingalls can 
% | © now be permitted to gainsay the record, which he has caused to be 
1 « ~ made in the office of Recorder of Mortgages, where alone his judgment 
fin |» © could acquire the force of a mortgage, even as against W. 
“eo Klein v. Dewees, 194. 
ry ¥ ~~ D. V., Jr., son of D. D. V., the deceased, mortgaged a house to G. 
41%} "* The mortgage contained the pact denon alienando, @. transferred the 
™ 7 © “mortgage, by public act, with subrogation to V., and afterwards D. D. 
'] ”  Y¥.,4dr., sold the property to his father, who died; and the property was 
| © duly inventoried as belonging to the succession. The succession pro- 
perty was ordered to be sold. The house was accordingly sold, and 
bought by M. In the meantime V. obtained an order of seizure and 
sale, under which the house was sold and V. became the purchaser. 
Onarule taken by the administratrix to raise the mortgage, it was 
Held: That the mortgage of V. was superior to the title of the de- 
‘ceased, and as the mortgage contained the pact de non alienanda, V. 
~ had the right to pursue the property by executory process, not only in 
the hands of the administratrix, but against any purchaser of the pro- 
, > perty at the sale of the property of deceased. 


Succession of Vancourt, 388. 


*%, Itis the effect of the inscription, and not the effect of the mortgage, 


which ceases at the expiration of ten years, unless there be a reinscrip- 
tion within that time ; and hence the reinscription after ten years has 
eflect only from the date of the reinscription. 


West Baton Rouge v. Bergeron, 390. 


10. The removal of a mortgaged slave from Louisiana to Alabama, and his 
_ subsequent sale there, cannot be set up in this State as a bar to the 
. mortgage existing prior to his removal. 


4 


mi. P 


y. 


Flemming v. Rotchford, 400. 


Uy By. Article 2428 of the Code, a thing claimed by suit cannot be on MD 

ie pending the suit by the defendant, to the prejudice of the plaintiff. 

\ Mortgage is a quasi alienation, and if made pending a suit for the pro- 
perty, cannot prejudice the plaintiff. Citizens’ Bank v. Armor, 468. 
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12. Where mortgage creditors not only did not oppose the sale by ; 
of the mortgage property, and did not endeavor to enforce 
the pact de non alienando, but took a rule upon him to 
sell the property for cash, they cannot complain that the proc 
the sale are burthened with the charge of the surrender, the 
proving insufficient. Devron v. His Creditors, sg 


38. By the Court: We are not prepared to say that a privilege for lave 
does not attach as well to property mortgaged with the foreg 
as without it, so long as the title to the property has not been 
by asale. The pact gives the creditor a more easy mode of 
mortgage property, but does not elevate his mortgage into a privilege 
14. The proceeds of mortgaged property ought to be applied, whether then 
are one or several immovables, to the payment of the privileges ine 
order in which the property was mortgaged, commencing with 
recent and ascending to the most ancient. 


15. The mode of contribution to debts privileged generally upon 
and immovables has been judicially determined. The deci 
that the immovables, not the mortgage creditors, owed the contribitig, - 
and that these privilege debts must be borne by the immovables » 
rata, according to the price which they produced respectively, and thy 
rule is not opposed to Articles 8236, 823¥ of the the Code. Sporrozp,J, 
with whom concurred Lea, J., dissenting. Ibid, 


16. Where the purchaser took a rule on the prior mortgage creditors to . 
mortgages and distribute the purchase money, the latter may insist 
their mortgage rights, and subject the property to the payment of their | 
debts. Bach v. Lakin, 489, 


17. The statute of 1855, relative to bonds of State and parish officers, so far 
as it relates to the enforcement of the rights created by the registryd 
the bond is purely remediable, and in no manner affects the previously 
existing rights, the enforcement of which it was intended to facilitate 
It was intended to give to the registry of the bond, as to property sol 
after its registry, the same effect as that conferred on acts of sale by the 

» clause of non-alienation. Fluker v. Bobo et al. (0%; 


18. The mortgage created by the act was intended to secure the bond. 
is nothing in the legislation on the subject which justifies the iz 
that the bond was intended exclusively for the benefit of the State. 
enured to the benefit of any person who had a claim against the § 
for malfeasance in office. By the Court: The provisions of the 
are applicable to “‘all public officers” who, under existing or p 
tive legislation, were “required to give bond.” The Act of 1856 di 
not repeal the Acts of 1847 and 1848, so far as the provisions of thor 
Acts were reénacted in the revisory legislation of 1855. lbid. 


19. The offspring of slave mothers, born whilst the mothers are affected bys 


mortgage or privilege, are born subject to the same mortgage —_ 
lege. Solibellas v. Consolidated Association, 68%. 
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FAGES (Continued.) ‘il 
pepe hotel must be express and special. C. 0. 2966. 
Levasseur v. Martin, 684. 
he Archbishop of the Catholic Church of Louisiana cannot, without 
4 _ guthorization, lawfully mortgage or encumber the real estate belonging 
am to the church. Ibid. 
9. The tacit'mortgage in favor of a minor cannot be enforced against the 
purchasers of property of a succession which was sold to pay a com- 
munity debt, to which the minors’ interest was subordinate. 
Rachel v. Rachel, 687. 
i See Surrs ann Sarrrinc— Wickham v. Levistones, 702. 
“WATURAL CHILDREN. 
4, Adocument intended asa will, but never probated as such, may be good 
as an acknowledgment of the paternity of natural children. 
be Remy v. Municipality No. Two et al., 148. 


| | fee ‘ Acknowledged natural children, after having been put in possession of 
: their father’s saceession—no legitimate heirs having been shown to exist, 
or none appearing—may prosecute any claim belonging to the succession. q 
I bid. 
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NEW ORLEANS. 
1, After the annexation of Lafayette to New Orleans the Legislature required 
the Parish Recorder of Jefferson to make copies of acts relating to pro- 
- perty in Lafayette, for registry in New Orleans. The costs of these 
copies were fixed by law, and were to be paid by the city of New Orleans. 
Held: There is nothing in such legislation which either violates or im- 
lee pairs the obligation of a contract, or destroys a vested right. 
st Arnoult v. New Orleans, 54. 
heir 2 To the city of New Orleans, as a civil corporation, has been delegated a 
portion of the powers of the government ; it was established, as are other 
0 far city corporations, for the public convenience, and it is certainly competent 
ry of , for the Legislature, from time to time, as the public convenience or ne- 
ously eessity may require, to add to or abridge the powers and duties of the 
tate, corporation, to restrict or enlarge the boundaries of this delegated au- 
sod | thority, except so far as they are recognized and guaranteed by the Con- 
r the 
9, 
here 





















stitution itself. Ibid. 
#3. A police officer may be entitled to a reward offered by the city, for detect- 
ing and bringing to conviction one charged with arson. ‘ 
Murphy v. New Orleans, 323. 
h 4, The ordinance offering the reward was not intended to be temporary, and 
eft} is still in force. I bid. 
£ ' 6. The third paragraph of the twentieth seetion of the Act of 8th March, 
; 1836, supposing it to be in force, is not violated by the city ordinance of 
21st December, 1854. New Orleans v. Staiger, 68 
6. The Common Council of New Orleans authorized the Mayor to appoint “a 
commissioner, expert or arbitrator” to meet an arbitrator of the plaintiff, 
and value a piece of land which plaintiff proposed to sell td the city. 
The two commissioners assessed the value at $10,000, aad reported ac- 
cordingly, and the Mayor recommended payment of that sum, but the 
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city never paid it. Held: there is a wide difference between an or 
and an arbitrator, and between both and a commissioner. Batig. 
ever capacity the referees acted, there was ngthing in the record to she 
that they bound the city to pay anything. 5m 
Lecroiz v. New Orleans, 56, ) 
See Banxs anv Banxinc—New Orleans v. Southern Bank, 41, : 
See ConstrruTionat. Law—Arnoult v. New Orleans, 54, 
See Taxes—Kathman vy. New Orleans, 146. 
See Rewanp—Murphy v. New Orleans, 828. ov 
NON.-SUIT. i 
1. Where a plaintiff is seeking to recover from a defendant a sum of money, 
or to enforce from him the recognition of some right, or the performanes 
of some obligation, a trial had in the absence of the plaintiffs wil} 





a 
aS 


are 
a 


defendant merely to a judgment of non-suit as against the plaintiff, Bat 


this rule is strictly applicable to cases where the position of the : 
sued is purely defensive, and it cannot be extended to cases where the 
defendant is himself obstructed in the recognition or enforcement of bis 
own rights, or counter claims against the plaintiff. 
Moch v. Garthwaite, 281, 
NOVATION. 


1. The delegation by which a debtor gives to the creditor another debtdr, who 
obliges himself toward such creditor, does not operate a novation, unleg 


the creditor has expressly declared that he intends to discharge hisdebter — 


who has made the delegation. Jackson v. Williams, 93, 
2. Suit brought by the creditor against the delegated debtor is not evidence 
7 of intention to diseharge the original debtor. Ibid. 
8. The debt due a community creditor is not neeessarily novated by his 
taking the individual note of the surviving spouse, with mortgage to se- 
cure its payment. Rachel v. Rachel, 687. 
See Execurion—Trescott v. Lewis, 184. 


NUISANCE. 

1. A cemetary is an indispensible part of every city, or town, and wherever 
situated, must be in the neighborhood of private property. Such cemetary 
is not a nuisance because it depreciates the marketable value of the pro- 
perty in its neighborhood. | New Orleans v. Church of St. Louis, 244. * 


‘NULLITY. 
See Jupoment— Williams vy. Clark, 761. 


OCCUPANCY. 


1, The digging of ditches for the purpose of draining water from an adjoin 
ing property, the felling of trees, and the occasional cutting of wood on 


uncultivated land, are acts which do not necessarily partake of the : 


character of detention, or intended occupancy. 
Delavigne v. Williamson, 250. 
2. The possession of a front tract of land held under a different title, as a 
distinct und separate property, cannot be considered as extending tos 
tract claimed under an alleged title from the United States, and subject 
to a reservation in favor of a third person. Ibid, 
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3 AND OFFICERS. 


_ It will not be presumed on slight testimony that sworn officers have vio- 
fated their duty in matters of discretion confided to them. Those who 
allege an illegal exercise of that discretion should be held to establish 
_, neds allegation by conclusive proof. Rodolphe v. New siicgr 242. 
See Arronney at Law—Heistand v. Labatt, 30. 
See OCierts or Court— Wiltz v. Derbes, 50. 
See Suxairr—Bell v. Hufty, 808. 
ay See Mortcaces—Holmes v. Wiltz, 489. 
See Srarures—Marsh v. His Creditors, 469. 
See Hansok Master—IJvy v. Lusk, 486. 

















1, The fact that an overseer had shot at one of the negroes under his charge 
who was endeavoring to escape punishment, justified his employer in 
discharging him. Wilson v. Bossier, 640. 


PARTNERS AND PARTNERSHIPS. 


‘4. Parties engaged in the purchase of materials, and the manufacture thereof 
into carriages for sale, are liable as commercial partners; but mechan- 
ics, who make carriages to order, or repair them, would not necessarily 
be commercial partners. Cowand v. Pulley, 1. 


9. On the death of B. B. the partnership of B. B. & Co. owed his widow a 
sum of money. The widow married V., the surviving partner of B, B. 
& Co., who formed a new partnership with G. C. B. In this contract of 
partnership the wife of V. intervened, and consented that the money 
due her as widow in community of her late husband, should remain 
with the new firm as a loan, upon which she was to receive interést 
quarterly. | By the Court: The terms of the contract of partnership 
show conclusively that Mrs. V. was not a partner, but a creditor. 

Brower v. His Creditors, 117. 


is 8. The stipulation in the act of partnership by which Mrs. V. agrees not to 
» be considered asa creditor until all the other debts are provided for, is a 
contract of suretyship for her husband, for the benefit of his creditors 
It is a contract entered into by her, without any consideration enuring 
to her own benefit, both for her husband and conjointly with him, by 
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T which she renounces her own rights asa creditor for the benefit of those 
y who may hereafter become the creditors. Such a stipulation is repudi- 
) ated by the spirit and letter of our laws. . I bid. 

4 


4, Although the firm of 0’ Connel & Gould had been dissolved before the 
commencement of the action instituted by the defendants against plain- x 
tiff, yet all the partners of the firm of O’Connel& Gould were bound 
in solido for all the debts of the firm, and liable to be sued for them. 
Gould v. Gardner, 289. 


: 5. Defendants received . claim for collection from D. T. W.& Co. The firm 
of D. T. W. & Co. was dissolved, and B. who had been one of the mem- 
bers, instructed defendants to put the proceeds of the claim, wher col- 
lected, to the credit of plaintiff’ which defendants accordingly did, and 
so instructed B. and the plaintiff. Subsequently defendants paid the 
money unier instructions from D. T. W., as liquidating partner of D. 

TW. & Co. Plaintiff then brought this suit for the amount of the 
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PARTNERS AND PARTNERSHIP ( Continued.) 


claim. Held: That after defendants had notified plaintiff th ; 
quested by B., they had placed the money cellected to pla’ . 
they had no right to divest the funds without plaintiff ’s 
having done so, they were liable to plaintiff. Durkee y, Py 


6. After the dissolution of partnership, no one of the partners can. aie 






















social name so as to bind the others ; and to draw or endorse sf: 
the name of the former partnership, the authority must be express ate? 
special. Any subsequent power must be derived, not from the pr sait 
relations of the parties as partners, but from a new contract, cf 
one of mandate, and this mandate must be express and | i 
Voorniss, J., dissenting. dia. b 
7. No one of the partners, after the dissolution, can alienate anything mon 16.' 
than his own interest in the partnership property. He is not 7” 
to do any act, still less, to make use of the partnership funds in ao a 





ner inconsistent with the purpose of a just and proper settlement 9 
Voorutes, J., dissenting. - Ibia. | 





8. A partner whose interest in the partnership is for two-seventeenths of the _ 
profits and loss, is liable in that proportion to one of his co-partners why 
extinguishes this liability to third persons, whether by paymentor ag 
vation. Maginnis v. Crosby, 400, 

9. A contract, however inartificially or obscurely drawn, by which two per. 
sons agree to furnish merchandise ‘‘to the concern” and stipulate that 
one should act as salesman and the other pass as the proprietor, and that 
both should share equally in the expense and profits, constitutes a pant- 
nership between the parties. Marks v. Stein, 509, 







18. 






19. 
10. And one party cannot sue the other upon an account for any specificsum, 2 


until the affairs of the partnership have been liquidated. Ibid. 





11, A partnership formed for the purpose of running a steam-sawmill, and 
making and selling lumber, and carrying on the lumber business gener | 
ally, is acommercial partnership. C. C. 2796. 

Copley v. Lawhead, 615. 

12. It is well settled that partnership books are evidence for and against the 
partners, in controversies arising among themselves, but only the books, 
and entries contained in them, at the time of the dissolution of the part 
nership. The*entries made after this time by one of the partners, who 
has possession and care of the books, cannot bind the other partnem, 
unless he has also had the books in his possession, examined the entries — 
and, when he had the means of ascertaining ther correctness, made no — 
objection, or in some similar manner acquiesced in or approved of the 
books. Pratt v. McHatton, 260, 


18. By the contract of partnership, two of the partners (defendants) were 
required to transact the out-door business, and superintend the sales — 
Held: They could not be expected to attend at remote places, nor await 
the slow process of sales at the principal points where goods werein” 
store for the purpose of being offered for sale; and they are entitled to 
a credit for commissions for sales actually paid by thein in good faith. 

Ibid. 
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SARENERS AND PARTNERSHIP ( Continued.) 

sol to hold one of the partners liable for losses on the sales of goods, 
a _ jtshould be shown that he violated the obligations imposed upon him 
“ gphy the contract of partnership ; and that the partners objected to his 


ore 


gets as soon as advised of them, or within a reasonable time after the 

Wc eries in regard to such sales had been made upon the books of the 
Gem. It is not enough to await the result of the sales to ascertain 
©" whether the same have been fortunate, or unfortunate, before object- 
* ing. Ibid. 


« Defendants, who assumed the collection of outstanding debts, assumed as 
\ negotiorum gestores, the obligation of using due diligence. Ibid. 
16, The appointment of a liquidator for the settlement of partnership affairs 
rests, in a great measure, in the sound discretion of the court. J bid. 


If. Accounts due a partnership in liquidation should not be sold, unless the 
trouble, expense and delay of collecting, will render them less produc- 
tive to the firm than their immediate sale; or unless they are desperate, 
or of little value, and the delay in regard to their collection, prevents a 
final decree of partition within a reasonable time. These and like rea- 
sons, render a sale proper. 

18 Charges for interest made since the dissolution of the partnership, must 
be confined to such sums as the respective partners had promised to 
bring into the partnership, or for funds withdrawn by them, and in the 
absence of any agreement in writing, the rate must be five per cent. 

Ibid. 

19. The lessees of the penitentiary have no right to make any contract for the 
use or hire of the ‘negro convicts, except in the employment required 
by law, and any items for such services made by one of the partners 
must be disallowed. Ibid, 


20, A several judgment against one, in favor of the other individual partners, 
should not be rendered where there are available partnership assets by 
which the amounts received by the partners can be readily equaljzed. 

é . Lbid, 


#1, A steamboat was purchased to be resold, and not to be engaged in the 
carrying trade. By the Court: Under the circumstances the parties 
were merely joint owners of the property, and not partners, or joint 


traders within the meaning of the law. 
Pickerell v. Fisk, 277. 


22, A partnership is founded on the voluntary contract of parties, as contra- 
distinguished from the relations that may arise between them by the 
mere operation of law, independent of such contract. Ibid. 


%. The surviving partner cannot alienate the partnership property. The 
power to alienate ceases with the dissolution of the partnership; the 
heirs of the deceased become joint owners of the common property, and 

+ » the survivor can only dispose of bis right in the thing sold. , 

. I bid. 
See ParncipaL anp Acent—Stewart v. Clark, 819. 
105 
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PARTY WALL. "Wf é, E 
1, Until plaintiff pays defendant one-half of the cost of the wall, “i 










wall in common, but remains the exclusive property of the defenis 
though resting one-half upon the plaintiff’s land ; and defendants « 






open or shut apertures in it at pleasure, subject only to the Police regu | 
tions of the city. In this she exercises not a right of servitude, bat, 
right of property. Jeannin v. DeBlane, 465, 
2. The fact that the plaintiff was indemnified by the insurance ' e 
his portion of the wall damaged by the fire, does not impair his rf 
recover from defendant, reimbursement to the extent of its value, of thay 
portion of the wall which he had rebuilt, and which he was’ wot paid fy 
by the company, and which was not protected by the policy of j 4 
and which defendant had used. Sullivan v. Smith, 701, es 


PENALTY. 


1, When there is a partial execution of the principal obligation, the 
may modify the penalty, unless there is a contrary agreement, 
Schadel v. St. Martin, 1%, — 



















PLEADING. 


1. It was objected that the plaintiff did not allege in her petition that she way 
separated in estate from herhusband. Bythe Court: No such allegation 
is necessary. The evidence shows conclusively that the debt originated 
in a loan of money made by the petitioner, in her own name, out of funds 
which were paraphernal. She had a right to assume at any time the a- 
ministration of her paraphernal property, and the taking of this due bill 
for money lent by herself was itself an act of administration. 

Cowand v. Pulley, 


, 2. The defence that the plaintiff has,through his acts, lost any of the securities 
upon a note, and thereby has become unable to subrogate the surety to 
his rights, is an admission that the plaintiff did have a demand against | 
the surety, and that the same has been discharged by the act of plaintiff 
Such a defense is in the nature of an exception in factum composite, ani 
should be specially pleaded. Hoffman v. Atkins, 172, 


8. Action of jactitation—plaintiff alleged himself to be the owner and posses 

sor of a certain lot of ground. Defendants excepted that plaintiff had not 
the necessary possession to maintain the action. The District Count 
ordered the exception to be referred to the merits—when defendants, 
after acquiescing in the order, amended the answer and set up title 
Held: The amendment of defendant’s pleadings waived the question of 
possession, and converted the action into a petitory one, in which the } 
burden of proof was upon the defendants. 4 
Short v. Methodist Episcopal Church, 1T& 
4. In a suit for taxes, where the defendant, after setting up certain dilatory 
exceptions, added that should the exceptions be overruled, ‘‘ the respon — 
dent pleads a general denial, and especially the ownership of the property 
taxed,” "defendant will not be permitted, under such an answer, to show 
that he had alienated the.property previous to the assessment. iq 
New Orleans v. Lacroix, 198. 
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ING ( Continued.) 
7 t should have alleged specially what were the errors he com- 
re | of in the assessment roll, and that he had, without avail, resorted 
eens? ‘to the means afforded him by law to correct such errors, or at least al- 
all lege a sufficient reason for having failed to do so. Ibid. 







s A plea of “failure of consideration” in a suit on a promissory note, with- 
ey 











165, out specification of the consideration, or of the time, place or circumstance 
y we of its failure, is too vague to authorize the anion of proof upon it. 

uy ngstaff v. Lees, 271. 
f thay a It is not customary to file answers to oppositions made to tableaux of dis- 
id fog tribution ; such answers being in the nature of replications. Oppositions 







in such cases are open to every objection of law and fact, such as 
minority, fraud, simulation, &c. In case of surprise, a remedy may be 
afforded by a continuance, or a new trial. Succession of Lerude, 386. 
8, The plaintiff was, by will, directed to be emancipated as soon as she could 
be. She sued for her freedom. It was objected that she could not have 
a decree ordering the defendants to enfranchise her because she had not 
prayed for it. Held: The prayer for general relief was sufficient. 
Delphine v. Guillet, 424. 





01, 





























Was 9, Plaintiff offered to prove that she was of good character and sober habits, 
ation and had always behaved well and conducted herself respectfully towards 
ated white persons; to the reception of which evidence defendants objected 
ands on the ground that no such allegations were made in the petition, which 
ad. objection was sustained by the District Court. Held: The defendants, 
Dill by their answer, having put plaintiff ’s character and fitness for emancipa- 
tion at issue, the testimony should have been received. I bid. 
a 10. The defendant, a tutrix, made a declaration of her intention to change her 
ties domicil from the parish of West Baton Rouge to New Orleans. The 
to declaration was filed and recorded, and a copy served on the under tutor. 
nat who, in answer, set up various grounds on which he prayed that the 
ft tutrix be decreed to be unworthy to retain the tutorship; that the order 
ind confirming her as natural tutrix be rescinded, and that if deemed worthy, 
, she be appointed dative tutrix, on giving security, &e., &c. Held : that 


these issues presented to a simple declaration of intention for a change 
of domicil, which the party had a clear right to make, are utterly inad- 
missible, and has no parallel in the jurisprudence of this State. 

Elam v. Nolan, 523, 


11. The allegation “that plaintiff is about to subject the said schooner or the 

- bond substituted for the release thereof, to the payment of said judg- 

ment,” is vague, uncertain and in the alternative, and is insufficient to 
support a demand for an iajunction. Taylor & Cov. Clark, 560. 


SareFaaFe 


12. Where land, once public, has become private property, the possessory 
action will protect the possession of him who holds as owner against the 
intrusions of all persons, whether claiming the property in virtue of title 
or not. Fowler, tutriz, v. Dugal, 561. 

13. Plaintiff brought suit upon a decree rendered by a Chancery Court in Ar- 

kansas, and upon a delivery bond executed by defendants to entitle them 


obey eee TR 
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PLEADING (Continued.) . Ad 
to retain possession of certain property seized under an ex 
upon the decree. He alleged, in his petition, “that said bond ky 
been forfeited, acquired the force and effect of a judgment accontin 
the laws of Arkansas; that the original judgment was satis 
vated in this, that the bond was taken for the delivery of 
aforesaid, and forfeited as aforesaid, and therefore the said bond be 
a new judgment, having the effect as aforesaid ; that both said 
the original and statutory judgments, have the effects of and are 
several judgments, according to the laws of Arkansas.” The : 
alleged, in his answer, that the bond set up by plaintiff was false ay 
forged as to his signature. Held: that the allegation of novation, wih 
the qualification annexed, is not so absolute as to prevent the plaintif’ 
from recovering on the original decree in chancery. If, therefore, thy 
defendant did not execute the bond, the original judgment was note. 
tinguished: if he did execute the bond the plaintiff is entitled to recor 
on the forfeited bond. ° Jones v. Moore, 616, 4 


. An exeeption of want of amicable demand will not lie when defendant, 
prior to being sued, has refused payment of a smaller sum than that 
claimed in the petition. C. P. 984. 


Figuras v. Administrator of Benoist, 683, 
. Allegations contradictory of each other cannot be heard. 


Edson v. Freret, 710. 


. An expert sued the plaintiffs in the suit in which he had been appointed, 
for compensation for his services; no citation having been made on one 
of said plaintiffs, it was objected by the other that the liability of ee 
plaintiffs for costs being joint, both should have been cited: Held, that 
the objection should have been pleaded as an exception, in limine litis, — 

Dunbar v. Murphy, 718, — 


. Plaintiff died pending the suit in the District Court of Caddo, the admin- 
istrator of his succession also died. There being no publication tofil” 
his vacancy, the Clerk of the court, representing the succession, & 
tered appearance, ex officio, in the Supreme Court—Held: That he 
could do so under the circumstances by the provisions of the Acta 
1855, without proof of his appointment of administrator. : 

Allen v. May & Kohn, 62%. 


. Complaint of the non-joinder of other parties defendant and the mit 
joinder of plaintiffs, can not be made when the case stands at issue 
on the merits. Brewer, Ez’r, et al. v. Cook, 687. 


. It did not appear that defendant had any establishment or agent in 
parish of West Feliciana, at the time suit was brought, and it didap 
pear that he had a house and home in Catahoula, to the jurisdiction 
the court of which parish he had excepted—Held: Even if he 
alternately in the two parishes, he might have been sued in either. © 


hid. 


. The plea of discussion must be made in limine litis. 
State v. Bradley, 648. 
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“pERADING ( Continued.) ; 
he petition alleged that plaintiff ‘‘is the owner of the following described 
5 tract of land, to wit, the lot or fractional number,” &c. This descrip- 
> ‘tion of title is two vague and general to satisfy the requirements of C. 
bop, 172. Bry et al. v. Fouché, 665. 
"gi, Defendant excepted to the petiticn on the ground that it did not set forth 
gris! the plaintiff ’s title with sufficient clearness. The exception was over- 
; 1 © “‘puled. On the trial plaintiff offered a patent to prove his title; defen- 
 » © dant objected to it as inadmissible under the pleadings, the plaintiff's 
»* title not being set forth in the pleadings; his objection having been 
{ overraled, he excepted, and then filed an amended-answer, and after 
alleging that he was taken by surprise, attacked the patenton the ground 
that it had been obtained by fraud. Defendant did not apply for a con- 
tinuance nor move for a ‘new trial. Held: That the exception was well 
taken, but that the defendant, by his amended answer attacking plain- 
tiff’s title, was precluded from availing himself of the defect in the pe- 
tition. Ibid. 
See Surrenper—Leland & Co. v. Rose, 69. 
a Bee Crration—Succession of Penny, 197. 
See Evipence—Patterson v. Tompkins, 452. 


4 Jeannin v. De Blanc, 465. 
83, See Estorrri—Dorvin v. Wilte, 514. 


PRACTICE. 
1. Defendant had summoned more than forty witnesses, and asked for at- 
- tachments, which the court refused him without security for the costs 
of all attachments exceeding six. By the Court: There is no averment 
that he expected to prove anything material by the absent witnesses, nor 
that he was unable to give the security required. Much discretion must 
be left to the Judges of the first instance in such a matter as this, in 
order to prevent the abuse of the process of the court. 
Julia Haughton v. Her Husband, 200. 

2. Where the witness had lived several months in defendant’s house, and 
defendant was present at the trial and cross examined witness, he can- 
not allege surprise, or claim a new trial, to inquire into the competency, 
or credibility of the witness. Ibid. 

_ 8. The sale under 7. fa. set aside for want of valid writ and notice. 

- Webb v. Coons, 252. 
4. Where the husband joins the wife in the suit, and the petition alleges 
that the wife is herein authorized and assisted by her husband, it isa 


- sufficient authorization for the wife to sue. 
Dunn v. Woodward, 265. 


5. Where the answer shows that the bill was drawn to release the boat from 
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m a seizure, it is too late to object that the captain of the steamboat was 
Pi without authority to draw the bill. 

; ® Anderson v. Folger, 269. 

i » 6. A sufficient authorization for the wife to appear is shown, when she and 


her husband were duly cited ; both filed their answer on the same day— 
were represented by the same counsel—and the wife, int her answer, 
expressly alleges that she was duly authorized to appear and defend 
7 the suit. Woodward v. Lurty, 280. 
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PRACTICE ( Continued.) 


7. Suit for taxes. Defendant excepted that he had been cited as Bg 
Exception overruled, and citation ordered to be amended 
By the Court: In a matter of taxes where the party in 
instance, and admits that he is cited, we think the court might 
der the correction of the name, where merely inaccurately 
stanter, and proceed with thecause. The case might be diffe 
judgment was taken in a proceeding of this kind against a party, in i 
absence, by a wrong name. New Orleans v. Saloy, 496, 








































8. Matters properly triable in a hypothecary action, should, after the party 4 
have gone to trial, be determined by the court, on a rule, wheret | © 
proceeding had not been objected to at the proper time. 

Bach v. Lakin, 489, 

9. A rule against a surety on an attachment, if taken after the actual m 
turn of an execution against the principal, is regular, even though 
taken before the return day named in the execution. f 

Doane v. New Orleans and Ohio Telegraph Co., 504, — 


10. When the co-plaintiff or co-defendant dies, pending a-case in the High 
Court of Errors and Appeals of Mississippi, the practice is to suggest the 
death on record, and to let the cause proceed. 

Muncaster v. Bland, 507. 

11. Plaintiff sued for the nullity of a judgment, and for an injunction to rm 
strain the execution of a ji. fa. issued under it. The defendantin 
the injunction and the owner of the judgment directed the Sheriff tom 9 
lease the seizure, and afterwards made a motion in open court for the © 
release of the seizure, which motion was allowed, but the District Court — 
went further, and ordered the suit to be dismissed. Held: that the op 
der dismissing the suit was improperly made, the plaintiff having 
clear right to a trial of the issue of nullity of the judgment. 

Leverich v. Adams, 510. 
12. No special order to answer is necessary when the interrogatories are an- 
nexed to the petition, and the garnishees are duly cited. 
Elder v. Rogers et als., 606, 


13. The Act of 20th March, 1839, p. 168, assimilates parties cited under its 
provisions to garnishees,” and makes them liable in the same manner, 
The garnishees must answer within the usual delay, and in case of his 
refusal or neglect to do so, it shall be considered as a confession of his 
having property in his hands belonging to the debtor sufficient to satisfy 
the demand. Ibid, 


14. It is in the sound discretion of the District Judges to rescind their inter 
locutory orders. Ibid. 








15. An order, rendered on an exparte motion, that the interrogatories be taken 
as confessed, is not a definitive judgment, and no formal motion fora ~ 
new trial is necessary in order to have it set aside. Ibid, 


16. It is a sufficient evidence of a Clerk of a District Court in this State, be 
ing the administrator of an estate, which he assumes to administer @ 
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o _ ICE (Continued.) 
under the Act of 1855, that he files a written appearance in this 
- gourtas such. No order of court, oath, bond or letters of administra- 
. tion are required to authenticate his capacity. 

ig pb: Garcia v. Kitchings et al., 642. 






An exception to the capacity of plaintiff to sue will be considered. as 
" waived by a trial on the merits without any judgment on the exception. 
Phebe v. Vienne, 688. 
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B A judgment was rendered by the Supreme Court, wherein it was ordered 
“that the heirs of Jean Junek be recognized as entitled to one-half in- 
terest in the partnership established between their late father and-L. F. 
Hezeau ; that it be decreed that said partnership has continued since 
the death of their father, and still exists between the said Hezeau and 
the said heirs of Junek, and that said heirs are entitled, through their 
tutrix, to exercise all their rights, incident to their capacity as partners, 
for the protection and management of their interest in said partnership,” 
&c. The mandate of the court having been filed in the court a quo, 
plaintiff obtained a writ of possession, by which the Sheriff was ordered 

t the to put her in possession of the premises, without reserve or exception, 

together with superintendence, &c., of the same. The defendant ob- 

tained a rule on plaintiff, to show cause why said writ should not be set 
aside. Held: Where a mattter of defence is set up.against the execu- 
tion of a writ regularly issued, it is, perhaps, irregular to proceed by 
rule, but where the issue has reference to the regularity of the writ 
itself, the proceeding, being a mere incident to the judgment, may be 
disposed of summarily. Junek v. Hezeau, 731. 
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¥. The judgment of this court did not decree that plaintiff was entitled to 
the exclusive possession of the entire entablishment appertaining to the 
partnership, nor that she should divest defendant of his possession nor 
_ (80 far as the partnership articles allowed it) his control over the busi- 
» ness for which the partnership was established. Judgment affirmed, 
making the rule absolute. Ibid. 
See Principar—Gilly v. pan 1H. 
See Attorney at Law—Lacosete v. Robert, 88. 
; Martin v. Moore, 121. 
: See Suerirr—Brand v. Johnson, 278. 
See Non-Scurt—Moch v. Garthwaite, 287. 
See Continvance—State v. Johnston, 422. 
See Evipence—Zaler v. Freret, 455. 
See Streets—New Orleans v. Dryades Street, 458. 


PRESCRIPTION. 


1, The prescription of three years, applicable to a loan of money, does not 
apply to a due bill given at the time for such a loan. 
Cowand v. Pulley, 1. 


2, The maxim contra non valentem agere, non currit prescriptio has been 
admitted in some instances, where a party was acting to recover or pro- 
tect his property, but never in order to enable him to inflict a penalty on 
his adversary. Matthews & Finlay v. their Creditors, 36. 
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PRESCRIPTION ( Continued.) 


INDEX. 


8. There is nothing in the Registry Laws which precludes a 
tered from being the basis of the prescription mentioned in A 
of the Code, when it is accompanied by actual possession the in 
dents prescribed in Article 8458. Watt v. Hubneli, 57, 
4, Where the purchaser of land failed to give his notes According ‘to thy 
terms of sale, he cannot set up the prescription of five years, “7 
Succession of Jewell, 83, 
5. A debtor said he would “settle provided his claims were allowed,” 
insufficient to interrupt prescription. Tia 






6. The only indicia of taking possession by defendant—to make a basi he 


prescription—before 1844, were that in 1840, he sent hands to aid in 
stopping a crevasse in front of the tract in question, and that the next | 
year, some of his negroes worked on a road and levee running overs § 
part of it. By the Court: It would be contrary to the text and mah § 


"ing of the Code to declare these indicia sufficient to establish such ap 
unequivocal corporal possession—animo domini—as is required to mark _ 
the commencement of the prescription of ten years. Defendant haa 
other lands in the vicinage. He had an obvious interest in stopping the 
crevasse and assisting to keep the road and levee in repair, and hig | 
doing so did not clearly indicate an intention to take possession of this _ 
piece of land as owner. Doleman v. Barrow, 8%, 


7. The land in dispute was abandoned by plaintiffs in 1827 or 1828, Itis 


not shown that they exercised any act of ownership over the land from _ 
that period until the institution of this suit—a period of twenty-twoor 
three years—and under Article 3467 C. C., it would seem that the © 
- plaintiffs have lost their civil possession, because they did not pay taxes, 4 
keep up the roads and levees, or do other similar acts. (Merrick, 0, J, ~ 
dissenting.) Ibid, 


8. While on the one hand, the positive acts of defendant show possession — 


before 1844, much can be inferred, on the other, from the passive con- 
_ duct of plaintiffs, which seems to have amounted to an intention of 


ridding themselves of the burden of taxes and keeping up levees, by — 


abandoning the property to the purchaser at the tax sale and his ven- 
dees. (Merrick, C. J., dissenting.) Ibid. 


9. Three-fourths of the territory of the State, consisting of forests, prairies, — 


swamps and wood lands, for the present at least, admit of scarcely any 


other possession than that shown by the defendant in this case. To § 
require this sort of real estate to be enclosed, in order to prescribe, @ 


would be the virtual abrogation of the provisions of the Code as tos 
large part of the wealth of the State. (Merrick, C. J., dissenting. 
Ibid, 


10. A title not registered may be the basis of prescription. 


Bracy v. Buck, 100. 


11. A suit claiming property and rent is a totally different action from that of 


rescission of a sale for fraud, and will not interrupt prescription as to the 
latter. Seavers v. Journee, 148. 
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SRIPTION ( Continued.) . a 
died in the actual possession of the property, which he held under 
eyelid title. There could have been no adverse possession anterior to 
ny hisdeath, and, therefore, whatever may have been the character of the 
alleged possession of the defendants, it should have been accompanied 

by a title translative of property, and exercised in good faith to form 


~ the basis of prescription. 
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Remy v. Municipality No. Two, 148. 


B Possession, to be the basis of prescription, must be inconsistent with an 
~ gdverse ownership—must be continuous, unequivocal, uninterrupted 
and with the intention of holding, as owner, or on behalf of one assum- 
ing to be owner. In the absence of such adverse possession, the civil 
* possession of the original owner will be presumed to continue, 
{ . Ibid. 
a. | ‘14, Mere possession of battures and banks of rivers for the public use can in 
no case form the basis of prescription, because such possession is not 
incompatible with a right of ownership in a riparian proprietor. 
I bid. 
15. An offer by a debtor to give the creditor in payment or discharge of cred- 
itor's claims, a tract of land, if the creditor would give one hundred dol- 
lars to boot, will not interrupt prescription. 
Pearson v. Harper, 184. 




























16, Suit to recover amount of certain notes obtained by defendant from plain- 
tiffand paid by her, as alleged, for defendant’s benefit. Plea, prescrip- 
tion of five and ten years. To meet this, the plaintiff urged that the 
Supreme Court had not decided until 1854 that she was not responsi- 
ble for the debts of her former husband, and that, previous to that de- 

‘cision, she was not bound to bring this action. By the Court: 
The action of the court in that case did not have the effect of suspend- 
ing the course of prescription against her. . 

Wilcox v. Henderson, 190. 


17. An admission of the execution of a note, accompanied by an assertion 
that it was not really due because it had been extinguished by compen- 
sation, is not such an acknowledgment as will interrupt prescription. 

Carrollton R. R. Co. v. Harper, 212. 
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_ 18. Depositaries holding by a precarious tenure cannot prescribe on the thing 
thus held. But the deposits made with plaintiff's bank were not real 
i but irregular deposits ; the ownership of the identical money deposited 

passed to the bank, and the relation of debtor and creditor in a cash ac- 


count arose between the parties. I bid. 
19. A corporation may plead presctiption. Ibid. 
20. The prescription established by Article 1989 of the Code does not apply 

to simulated sales. Dunn v. Woodward, 265. 


; 21. An action for the recovery of the value of property belonging to a suc- 
cession for which the defendant has made himself liable, is not an action 
for damages resulting from an offence, or a quasi-offence, and the pre- 
scription of one year is inapplicable to it. 







Pickerell v. Fisk, 27. 
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-PRESCRIPTION (Continued.) 


28. The prescription of three years of actions for the recovery rs. 


24, The acknowledgment of the correctness of the account by the ¢ 





INDEX. 


22. The prescription, of actions is regulated by the law of the forint, 
Succession of 


loaned, is not applicable where there has been an acknowleden 
the loan in writing amounting to an obligation. 
Garrahan v. Ourley, 46a, Fi 


who contracted for the repairs, withdrew it from the application of Ap 
«ticle 3499 of the Code, and subjected it to the prescription poe . 
Article 3508. La, J., with whom concurred Sporrorp, J., dissenting, 


Muntz v. rend ne ‘ 


25. Only adverse possession can be the basis of prescription in Mississippi, 


Crané v. Allen, 498, 


26. In an action against the wife, service of citation on husband or wifeiy 


sufficient to.interrupt prescription. C. P., 192. The fact that the hug 
band was not personally cited, and the wife not authorized to defend the 
suit until after the term of prescription pleaded had elapsed, did ng 
destroy the effect of a legal service of citation upon the wife. . 
Bush v. Decuir, 508, 


27. Privileges for wages of crew is prescribed by sixty days. The rule isthe 


same as to the furnishers of supplies. Such items of both as fall within 
sixty days are allowed, rateably. Civil Code, 3205. 
Mooney v. Brig Hondurino, 588, 


28. The prescription of one year to actions for guasi offences is not applicable. 


The case is one ex contractu and not ex delicto. 
Magoffin v. Cowan, 554, 


29, The heirs of G. were bound to account for the proceeds of the batture 
conveyed to M. when called upon, but the right of action only accrued — 


when the money was received, which, being less than two years before 
this suit was brought, the prescription of ten, twenty and thirty year 
could not avail. Michon v. Gravier, 596, 


30. The principles decided in Roselius v. Delachaise, 5 Ann., affirmed. 


Ibid. 


$1. In the absence of an appeal or action of nullity, no irregularity in the 


form of proceeding before the district court can be inquired into after 
the lapse of one year. When the police jury has been regularly cited 
or made its appearance, no inquiry can be entertained after the lapse of 
that period, as to whether the power to confess judgment was or was 
not formally conferred by sufficient authority. 

Parker v. Scogin, 629. 


82. An action for the dissolution of a sale for non-payment of the price is not 
in legal parlance action of nullity or rescission, and is not regulated, as 


to prescription, either by Art. 2507 or Art. 2218 C. C.: it falls rather 
within the general category of personal actions, limited to ten years by 
Art. 2508. George v. Lewis, 654, 
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SESORIPTION (Continued.) * 

‘gp, An action of nullity or réscission of a contract lies only for an alleged vice 
in the contract itself, tainting it ab initio; whereas, the dissolving 
“ eondition is never enforced except upon the happening of some event 
yes "posterior in date to the contract and not affecting its original validity. 
* Nullity and rescission imply the total avoidance of the convention of 
the parties for some inherent defect therein; the dissolution of a com- 
‘mutative contract for non-compliance by either party with his engage- 
ments, is really the carrying into effect of a part of their convention 

’ either express or implied. Ibid. 








































94, The maxim contra non calentem agere non currit prescriptio does not 
apply to relieve the plaintiff in a case where the plea of prescription 
was set up by the defendants, acguirenda causa. It has been applied to 
prescriptions, liberanda causa, in three classes of cases: Ist. Where 
there was some cause which prevented the courts or their officers 
from acting or taking cognizance of the plaintiff's action. A class of 
cases recognized by the Roman law, as proper for the allowance of the 
utile tempus. The cases of Querry’s Ex. v. Toussier’s Ex., 4M. R. 609 ; 
Ayraud v. Babin’s Heirs, 7 N. 8. 481; and Smith v. Taylor, 10 R. R. — 
133, are of this kind. 2d. Where there was some condition or matter 
coupled with the contract or connected with the proceedings, which 

he prevented the creditor from suing or acting. See cases of Landry vy. 

in LD Fglise, 3 L. R. 219; Flint v. Ourry, 6 L. R. 69. 38d. Where the 

debtor himself has done some act effectually to prevent the creditor 

from availing himself of his cause of action. The following are cases of this 

class: Boyle v. Mann, 4 An. 170, and Martin v. Jennings, 10 An. 553. 

Art. 8444 C. C. and the Act of 1848, p. 60, declare that property in slaves 

is acquired by the prescription of five years, whether the parties reside 

in the State or any of them reside out of it. Prescriptions run against 

' all persons unless included in some exception established by law. ©; C. 

Art. 3487. Reynolds v. vane 729. 


See SLAVES AND Stavenr—Hulalie v. Long, 468. 
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PRINCIPAL AND AGENT. 


1, The deposit of a letter in one’s box at the post-office is not a delivery of 
the letter to such person: and where a clerk, who had been discharged 
by defendant for dishonesty, obtained a letter containing money out of 
; defendant’s box at the post-office, which money he kept, defendant held 
| not liable to the party remitting the money. 
: Johnson v. Martin, 27. 


2. An agent may properly be held responsible for a neglect to provide against 
the risks or perils to which property entrusted to his care may, in the 
ordinary course of business, be exposed, but he cannot be held liable 
for not anticipating a danger altogether out of the ordinary course of 
business or natural events. Ibid. 


8. The maxim that money has no identity, when applied to agents, is true 
in this sense: if it is deposited in bank in the name of the agent, with 
his own funds, or kept with his own money, it cannot be identified, and 
































































PRINCIPAL AND AGENT (Continued.) 


INDEX. 


must necessarily be held to belong to the agent, in any contest bety 
the principal and third persons claiming the same. 
Beatty v. MoCleod, i. 
4. So also if the agent pays out the money to one who receives it jn oy 
faith, it cannot be recovered back—it has no identity. 
5. But this doctrine has never been held to extend to cases where th 
has become capable of a complete identification from the 
which it has been kept—as in packages, labeled in the name of 
principal, or deposited by the agent in bank in the name of the : 
pal. Ibid, 
6. When the agent makes the deposit in the name of the principal, itis 
be presumed that the money he so deposited is the identical ay 
which he received from or on account of his principal. Ibid, — 





7. A tutor, who was insolvent, believed himself about to die, deposited agum 4 
of money with M., stating it to be the property of his ward. It was show, — 
that the tutor was in possession of no means but those belonging to hig — 
ward, and that he had recently obtained certain notes of his ward tobe — 
discounted, amounting to a larger sum than that deposited with M, 
the Court: As by law the tutor ought not to use the funds of his wand, 
and as he has the right to deposit such funds in bank in his nameas 
tutor, or to keep them distinct from his own by proper labels, there ig 
no good reason why, on an occasion like the present, he might not de 
posit the money with some trusty person for safe keeping. Ibid. 


8. Plaintiff sent her slave from Tennessee to defendant, at New Orleans, for 
sale. The slave was permitted to go, with one belonging to defendant § 
(which he kept for such purpose,) to the steamboat for his clothes, 
whence he escaped, and plaintiff sought to make defendant liable, By 

. the Court: The defendant took the slave for sale upon commission; the — 
contract was a mandate mutually beneficial to the parties, and the de- 
fendant was bound to the exercise of ordinary diligence; that is, such 
a degree of diligence as persons of common prudence are accustomed) — 
use in their own affairs of a similar nature. Hill v. White, 170. 

9. There was in the knowledge of plaintiff’s agent, who brought the slave 
to New Orleans, facts which showed that more than ordinary diligence 


would be requisite to prevent the slave’s escape; and these facts being 
withheld from defendant, he cannot be made liable. Ibid. 


10. The charge of forty-five cents per bale, made against defendant, for dray- 
age, labor, storage, weighing, &c., of defendant’s cotton, cannot be re- 
covered, unless actually paid by plaintiff. Brander v. Lum, 217. 

11, Where the principal, though present, is physically incapable, from sick- 7 
ness, of making an affidavit for a provisional seizure, the affidavit may j - 





be made by an agent. Schneider v. Vercker, 274, 
12. It is not necessary that the agency be sworn to, it is sufficient to allege 
and prove it. Ibid. 


13. Plaintiff enclosed an account against defendants to P. & H., (partners) ; 
with instructions to take all necessary steps for the collection of the 
same. P. made an affidavit for and obtained a sequestration, which was 
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pRINCIPAL AND AGENT (Oontinued.) 

get aside, and plaintiff appealed. By the Court: The authority con- 

ferred on the agents was that of taking all necessary steps for the collec- 

tion of the plaintiff’s debt. Lither of the partners was competent to 

_. act for the plaintiff in the matter. The affidavit points to the necessity 

\ | which existed for the sequestration as a necessary step for the collection 

+» ofthe debt. The plaintiff was not present. Under the statute of 1828, 

~ this agent was authorized to make affidavit and give bond. 

os Stewart v. Clark, 319. 

i4 M, one of the partners, defendants, was the agent of the Bank of Ken- 
tucky. Pending this agency, defendants received from S., L. & Co., of 
Louisville, a consignment of flour, which they were directed to, sell and 
retain proceeds towards payment of a draft drawn by plaintiffs. They 
gold the flour, and M., acting under instructions from the bank, attached 

» . the proceeds. After the attachment, defendants received a dispatch from 

own §., L. & Co., directing them to deliver the flour, or its proceeds, to plain- 

hig tiffs. By the Court: The defendants, as factors, and holding the funds 

obe as an irregular deposit, ought not to defeat the arrangement of the 

By parties by taking upon themselves the agency of the Bank of Kentucky. 

rd, The two agencies are incompatible, and having received the consignment 

as 

is 

le 















of the flour for a particular purpose without objections, and made a sale, 
they became absolutely the agents of the parties interested in the ship- 
ment of which they had notice, and they cannot be permitted to defeat 
the very object of the consignment of the flour by diverting the proceeds 
to their individual claims against S., L. & Co., nor by acting as the 
agent of third parties. Gordon v. Goodrich, 410. 


45, The duty of a clerk is to treat his employer with respect, and not to insult 
or wantonly offend those who come to the establishment to transact 
business. A course of conduct on the part of the clerk inconsistent 
_with this obligation, is certainly one of the very best reasons that can 
exist for dissolving the contract. Frederich v, Ralli, 425. 


16. Proof that in the ordinary transactions of life one has acted as the agent of 
another does not show a power nor furnish presumptive evidence of a 
power to accept donations. Bush v. Deeuir, 503. 
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17. Where an agent, whose authority having been revoked, rendered his ac- 

count, showing certain assets in his hands belonging to and a balance of 

7. money due his principal, and having offered to pay the same on being 

released from all his liabilities on account of his agency, which was re- 

fused, instituted suit against the principal, to compel the homologation 

_ of his account and his discharge from all his responsibilities as agent, on 

é delivering the assets and money, due according thereto: Held: that 

‘ the principal was entitled to a judgment on a rule taken by him, for the 
money admitted to be due him. Gilly v. Roumieu, 746. 


18, Itis no objection to the judgment on the rule that a part of the case was 
left open for trial. While the mandatary is compelled to render his ac- 
count, he has the right to retain only a sufficient amount out of the pro- 
perty of the principal in his hands, to satisfy his expenses and costs, and 
he may even retain, by way of set-off, what the principal owes him, pro- 
vided the debt be liquidated. ©. C, 2973, 2992. Ibid. 
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PRINOIPAL AND SURETY. a 


1, Where an administrator obtains a judgment against a former pa. 
tor, whose estate, as shown by the tableau, is utterly inso} rt, ah 
ther proceedings need be had by him against the estate of the fm. t __ 
administrator, to entitle him to judgment against the surety of the “af 
mer administrator. Bourgeat v. Adama b 
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2. The neglect or delay of the creditor to sue, or to use legal remedi i. E 
not release the surety. Barnes v. Crandal na, ‘ 


8. The surety is at liberty, if he thinks the creditor not sufficiently energetic, 
to pay the debt and become subrogated to his right, and manage the ‘ 
claim to his own satisfaction. Ibid, | 


4. It is only in those cases where the surety loses his right of subrogation by 1 
the act of the creditor that the surety is discharged. ; 

5. The discharge of the surety, under Article 3030 of the Code, only takes 
place to the extent to which the acts of the creditor have prejudiced the 
recourse of the surety for reimbursement of what he may be obliged 
pay under his contract of suretyship. Provan v. Perey, 179, 


6. Article 3082 of the Code applies only to obligations payable at a tim 
specified. Such term cannot be extended without the consent of the 
surety, and if extended, the entire release of the surety follows, 

Ibid, 

7. Equity will not permit the plaintiff and her husband to obtain a judgment 
against the surety of the tutrix, without accounting for so much of the 
funds of the plaintiff as were diverted to pay the individual debt of the 
tutrix and her husband to the plaintiff's husband. The husband isac- 
plaintiff in this suit, and it has been shown that the funds of the minor 
have been received by him in payment of a debt due to him individually — 
by plaintiff’s tutrix and her husband. Fuselier v. Babineau, 398, 





8. Where property is seized under attachment, and the property is bonded, 
the surety, in proceedings against him, will not, after judgment unap 
pealed from by defendant, be allowed to show that the attorneys who 
filed an answer for the defendant were not authorized to represent the 
defendant. Doane v. N. O. Telegraph Oo. 504. 


9. A surety is bound to ascertain his principal, and where, by mistake, he 
signs a bond for the lessee of the owner, instead of the owner himself, 
to release property from attachment, he will be bound; for, if he had — 
not signed the bond, the property would not have been released and the 
attachment dissolved. Ibid. 


10. Where, in such a case, judgment has been rendered against the owner, © 
and execution has issued against him, and has been levied on his pre 
perty, and his lessee enjoins the sale, the surety on the attachment bond, — 
being also surety on the injunction bond, cannot set up his mistake asa | 
defence to proceedings against him. He should not be allowed toaidin — 
defeating the levy, and then set up his own act as matter of defence. 

Ibid. 

11, A surety on a bond given for the release of property sequestered by the — 

vendor to satisfy his privilege, is liable to the vendor, notwithstanding — 

the property was seized and sold to satisfy a judgment rendered toin- — 
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_pRNOTPAL AND SURETY (Oontinued.) 
<)> force the lessor’s privilege for rent of premises in which the property 
oat had been stored and‘which existed on the property at the time the seques- 
© tration was sued out. The obligation of the bond was “ faithfully to pre- 
» © gent the property to answer the judgment in the case ;” it was no com- 
pliance with the condition of the bond to present the property to satisfy 







































: » the execution of a third party. Clapp v. Seibrecht, 528. 
119, 7 It is a complete answer to a suit upon a bond for the release of the seques- 
reetie, - tration to show that the plaintiff’s right upon the property has been 
re the overridden and extinguished by a superior right existing at the time and 
bid, prior to the sequestration. Srorrorp, J., and Lea, J., dissenting. 


m by Ibid. 
Md, | pRIVILEGES. 


takes See Morteaczs. . 
Fs } 1, Injunction of sales by Sheriff, under defendants’ execution against J., of 
ss three billiard tables claimed by plaintiff under a private writing, which, 
after reciting the sale to J. by plaintiff, of the billiard tables, says, “it is 
tins further understood by the parties that these billiard tables will be the 
the property of B. Antognini, until the payment of those notes” (the price.) 
By the Court ; This private writing had no date as to third persons—at 
Jeast no date prior to that of its filing in this suii—and the plaintiff 
should have proved not only the signature of the document, but that it 
was made at the date which it bears. The defendants had acquired a lien 
upon these billiard tables, by their seizure before this suit was brought. 
Antognini v. Railey, 275. 
9% The plaintiff, as vendor, had no right to enjoin the Sheriff’s sale. He had 
, only the right to claim the price, in virtue of the privilege of vendor, by 
third opposition. Ibid. 
8. No privilege is granted by law to one who furnished feed for the horses of 
a keeper of a line of omnibuses employed on such line. 
Whipple v Hertzberger, 475. 
4, The seizure and even the sale of property does not deprive the vendor of 
his privilege, so long as the property, or its proceeds, are in the hands of 
the Sheriff, syndic, administrator, ete., and the property has not been sold ; 
confusedly with a mass of other things belonging to the vendee. ©. C 
3195. Ibid. 


5, Legal charges and wages of the captain and crew of a vessel are superior 

in rank of Privilege to the claim for repairs of the boat. C. C., Art. 8204. 
Fields v. His Creditors, 545. 

6, A contractor with the owner of a boat for the repairs, after repairing it, 

voluntarily delivered it to the Syndic of the owner who sinee the contract 

had gone into insolvency. Held, that this was an abandonment of the con- 

tractor’s right to detain the boat until the debt dué for repairs should be 

: paid, and that he must look to his privilege alone. ©. C. 3204, C. P. 
a 888, 890. « Ibid. 

| 7. E. constructed buildings for B. under a contract which was duly recorded, 

Afterwards S.,G & Co. purchased the property and buildings at Sheriff's 
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PRIVILEGES ( Continued.) 


sale; E. drew a draft in favor of Mrs. S. on B., which was ac 
B. in consideration of the amount due for thé buildings. Mrs § 
E. and B. on the draft and claimed a privilege on the buildings; 8, 4 
& Co., intervened. Held: E. had the right to claim from B. the 
due him for constructing the buildings, independent of the 
therefore no subrogation was necessary by payment of the draft or oi 
wise to enable E. to assert any rights which he mizht have 
no such draft been given. There was no novation of the debt and no 
payment. E’s rights against B’s vendee were those of a nortngsealll 7. 
against property in the hands of a third person. Mrs. S. was entitled ty 
judgment against B. and E. on the draft, but without privilege; & 
judgment against S., G. & Co., and with privilege. y 
Swain v Barrow et al, 547, 


See Homesrzap Act—Succession of Aaron, 671. 
Succession of Balzaretti, 674. 
See Suips anp Suiprinc— Wickham v. Levistones, 702. 



















PROHIBITION. 


1. In cases in which a party has an adequate remedy by appeal, this cou 
will not listen to an application for a writ of prohibition. 
. State v. Judge of Fourth District Court, 696, 

PUBLIC LANDS. 

1. The claim of C. to a tract of land was confirmed. Plaintiff employed a 
his own expense, and without the knowledge of the heirs of C., a sup 
veyor to locate the claim confirmed to C. on other land, and entered the 
C. tract as subject to private entry, and obtained his patent therefor, The 
defendant, who claimed under C.’s title, was quieted in his possession by 
final judgment of the Supreme Court. Davis v. Fletcher, 506 

2. A perfect Spanish grant and survey made by order of the court, wherein 
the old lines are ascertained in conformity to the grant, and confirmed by — 
the Act of Congress of 3d March, 1819, is valid and conclusive againsta 
preémption certificate and patent from the United States, as respects the © 
lands embraced in the grant, although the portion of said land embraced 
in the patent may have been returned as vacant by an officer of the United 
States. In such case a survey made by officers of the United States are — 
not conclusive evidence of the boundaries of the tract described in the 
Spanish grant, and courts are at liberty to receive other testimony inte 
lation thereto, and if superior, to decide in favor of such evidence. The 
rule is different as to imperfect, and other titles emanating from the goverm — 
ment of the United States. The approved surveys in such cases ae — 
generally, if not always, conclusive. Fowler v. Duval, 561. 


8. A part of the internal improvement lands granted to this State by Act of 
Congress of September 4, 1841, were located by agents of the State, | 
and for the sale of the unlocated lands an office was created by Actof — 
the Legislature of 1844, the Register and Receiver being authorized to 
issue warrants for such lands. Under this Act and that of 1847, purchas 
ers of these land warrants become the agents of the State, for the loc 
tion of so much of the internal improvement lands as was indicated bythe — 
warrant. Hood vy. Martin, 552. 
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mBLIC LANDS ( Continued.) 

patent issued, pursuant to the approval of such location, could only 

+ jgsue in favor of the person holding the warrant under which the location 
‘was made. It cannot be supposed that the Legislature intended to con- 

fer upon the Governor the power to grant a patent to any other person 

a8 “than him to whom the State had sold the warrant. Ibid. 


ADS. ‘ 

‘4. The Pontchartrain Railroad Company was incorporated in 1830, with the 
exclusive privilege of “‘ constructing and using a railroad, or railway, 
leading to and from the city of New Orleans, its faubourgs, and the in- 
_eorporated limits thereof, to and from Lake Pontchartrain,” etc. In 
1838 the New Orleans and Carrollton Railroad Company was incorpora- 

ted for the construction of a railroad from New Orleans to Carrollton. In 
.1840 the Jefferson and Lake Pontchartrain Railway Company was incor- 
porated for the construction of a railroad from Carrollton to Lake Pont - 
chartrain. The two last named companies entered into an arrangement 

by which “ through” trains were run from New Orleans to the Lake. 
The first named company (the plaintiffs) sued out an injunction against 



























art the defendants, and asked for damages, because of the alleged violation 
of the exclusive privilege granted to plaintiffs. By the Court: A rail- 
: road from New Orleans direct to the terminus of the Jefferson and Lake ] 


Pontchartrain Railroad at the Lake would have been an infringment of 
the privileges granted to the plaintiffs by the act of incorporation. 
Does the connection of the two points, by means of the union of the 
two roads by a'vircuitous route, change the character of the Act. Here 
we think a distinction must be taken. If the object of the two compa- 
nies was, in good faith, to accommodate different lines of travel and 
trade, and not to engross the same travel and trade which would natur- 
ally pass over plaintiff’s road, it would doubtless be lawful, although oc- 
casionally a person might use first one road and then the other to arrive 
at the lake or city. For it is not so much the motives of the traveling 
public with which we have to do asit is the motives of the two compa- 
nies. But if the union of the two roads was made for the purpose of 
transporting freight or passengers to and from the prohibited points, it 
is difficult to see on what ground the Actcan be maintained. The Le- 
’ gislature could no more grant this power to two or more companies than 
it could grant the same to one. 
Pontchartrain R. R. v. N. O. & Carrollton R. R. et al. 253. 


2. Neither of the Acts incorporating defendants is unconstitutional in itself, ‘ 
because their roads were not within the prohibited points. But the mo- 4 
ment they, by their union, connect these points by railroad, their act 
becomes unconstitutional (so far as it concerns the direct travel between 
the two points) as much so as would have been a single Act of incorpo- 
ration and railroad for the like purpose. Ibid. 
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2. Parol evidence which does not contradict anything inthe written proceed- 
s ings of a corporation is admissible to explain omissions in its proceed- 
. ings. V., S. & Texas R. R. Co. v. Parish of Ouachita, 649. 


8. Giving full weight to the ordinance of the Police Jury of the parish of 
107 
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RAILROADS ( Continued.) —g 
Ouachita, of June 27, 1853, as an ordinance legally adopted, it ' 
tion cannot be considered as constituting per se a subscription to, 
capital stock of plaintiff. I 

4. The Act of 12th of March, 1852, which authorizes Police Jduries to 
scribe to works of internal improvement, while it required the 
Jury subscribing, to insert in the ordinance the number and 7 
shares proposed to be subscribed, and the provision by taxation forthe, 
payment of the subscription, does not inhibit the insertion of such other 
clauses and conditions as the Police Jury may think expedient, The qd 
ordinance as adopted by the jury, is its proposition to contract, and the : : 1. 
corporation to whom this proposition is made must accept it 
to its terms and conditions, or else there is no contract. Ibid, | 
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5. The Act relative to Police Juries approved 9th of April, 1847, provided 
that a “ vote of all the members elect of Police Juries shall be Tequired 
to levy any parish tax or tomake any appropriation.” There ig nothing 8. 
in the Act of the 12th of March, 1852, which is inconsistent with tha 
of 1847, in this particular. Ibid, 
Bee Taxes—Parker v. Scogin, 629. 
RECORDER OF MORTGAGES. 


1. An interpretation of a statute which must lead to consequences milschie. 9. 
vous and absurd is inadmissible, if the statute is susceptible of another 
interpretation whereby such consequences may be avoided. The legis. 
lative intention must be honestly sought after and faithfully executed, if 
not in conflict with a paramount law. And in cases like this, the RE 
meaning must be sought, not merely in the words of the statute itself, 
but in its subject matter, in the history of the legislation thereupon,in — 
the purpose of the law, the reason of its enactment, and the evilit 
sought to remedy. State v. Wiltz, 489, 

2. The subject matter of the Act of 14th March, 1855, (“an Act creatings 
Recorder of Mortgages for the parish of Orleans,”) is not the erection 
of a new office, It seems to imply the recognition of an existing office, ' 
whose duties are well known. It does not purport to extinguish that 
office, and to substitute a new and different one. It provides for the 
mode of appointing an incumbent to fill it at stated intervals, for the 
mode of giving his bond, and for the appointment of his deputy, whose 
duties are to be commensurate with his own, but for whose acts he and 
his sureties are to be responsible. All these sections relate to the officer, 
not to the office ; the office exists independent of the statute; and these 
simple provisions about the incumbent constitute its whole subject mat- 
ter, Ibid. 

8. The statute in question isin fact but a grouping together in one act of 
parts of three pre-existing laws, with very slight changes of phraseole | 
gy, and no change whatever of substance. By it the Legislature has 
merely said ‘‘ here is a condensed statement of all the law now in force — 
relative to the mode of appointment, term of service, amount and condi- 
tion of the bond, and appointment, duties of and responsibility of a de 
puty of the Recorder of Mortgages for the parish of Orleans: all else, 
upon these specified matters, is repealed. Ibid. 
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OF MORTGAGES ( Continued.) 


3 = fairly be inferred that an ancient office was thereby abolished, 
. anda newone created. The literal terms of the statute do not seem to 
‘require such a construction; its history, subject matter and purpose 

».4 alike forbid it. Ibid. 

“ 6, A person holding an existing office under a fixed tenure cannot be remo- 
yed, or his regular term of service abridged by an ordinary act of legis- 

lation, other than an Act abolishing the office. The mode of removing 
officers is prescribed by the Constitution. Ibid. 

7. While the history of the legislation, and the circumstances under which 
the statute was enacted may be inquired into, as farnishing aids to its 
interpretation, still the plain and unequivocal meaning, according to its 
received acceptation, of the language in which an Act is expressed, 
should not be overlooked. Lea, J., dissenting. I bid. 


$. Under the Constitution unless the object of a law is expressed in its title, 
the law is absolutely void; indeed nothing else can be lawfully included 
in it; if therefore, the object or intention of the law-giver is not made 
clear by the other parts of the Act; it must be determined with ab- 
solute certainty by a reference to its title. Lea, J., dissenting. _ Ibid. 


9. The object of the statute in question is expressed in its title ; that, title is 
“an Act creating a Record of Mortgages -for the parish of Orleans.” 
The statute created anew the office of Recorder of Mortgages, and au- 
thorjzed the appointment of a new office. Lea, J., dissenting. Ibid. 


REDHIBITION. 


1. Action of redhibition may be proseeuted against an absent defendant by 
attachment, where the plaintiff alleges that she made a tender of the 
slaves, and demanded a rescission. In such a proceeding the defendant 
is properly represented by a curator ad hoc, and service of citation is 
regularly madg by ap, on the door of the court house. 

‘ e McCall v. Henderson, 209. 


2% By the Court: The third objection is, that the person signing the attach- 
ment bond was not authorized to sign the same. We agree with the 
defendants’ counsel that the filing of a power of attorney under private 
signature, at the trial of the exception, is not proof of its existence at 
the suing out of the attachment, though it purports to bear the same 
date. But we find that the party signing the bond was examined as a 
witness. The objection and testimony seem to have been submitted to 
the jury, and we cannot say they erred in their conclusion. Ibid. 
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3. Suit to rescind sale of slaves. Judgment for plaintiffs and damages al- 
lowed. Dizon v. Chadwick, 215. 


4. Want of tender under the circumstances of this case, is a fatal obstacle 
to plaintiffs’ recovery. Sporrorp, J., dissenting. I bid. 

5. The well established rule requiring a tender where the tender is not im- 
possible, nor even inconvenient, results from the general doctrine of 
commutative contracts, and affords a salutary check against fraud, con- 
cealment, and the after thoughts of self-interest. The vendor, warned 

in time, may take back his property and by attention save it. The ven- 
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REDHIBITION (Continued.) a 
dee, who, having discovered a redhibitory defect, neglects to. 
vendor by an offer to restore the thing, seems to take the risk of jt, 
perishing from that cause upon himself. Sporrorp, J., dissenting, 
Tha 
6. A disease, to be the basis of a redhibitory action, must be such as would 
have baffled the efforts of regular medical aid promptly administersg — 8 
McLellan et al. v. Williams, 79), 
7. When it was not ascertained of what disease the slave died, or what was 

the cause of his death, and he received no medical treatment, itisin. | 

possible to say that he died of an incurable disease. Tid, r 
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8. The vendor does not take the risk of the service in which the slayg 
be employed. - He does not warrant that the slave will not be attack . 
by disease within the time limited, nor that the slave will resist the dip 
ease without the aid of medicine or of medical art. He does qm. 
rant against the existence of any incurable disease, but until a sufficient 
test of incurability is supplied by the vendee, his warranty is ng 
broken. Ibid, 


9. Plaintiff sued for the rescission of the sale of a slave, and for restitution 
of the price paid the defendant, on the ground that the slave wagaf 
flicted with a redhibitory disease, to wit, fits. The slave was tendered 
to the defendants, and disappeared the following morning, and copld 
not be found. Held: The rule embodied in Art. 2511 C. C. is but the 
embodiment in the Code of the maxim res perit domino. Until the 
thing is shown to have perished, the presumption exists that it maybe | 
recovered, and that there is still a property in the thing which maybe 
divested by the rescission. Niwon v. Bozeman et al., TH0, ~ 


10. There is no force in the objection, that because plaintiffs hasglleged one 
ground of redhibition, he shall not be permitted to show his inability 
to deliver the slave to the defendant, on account of defects, jn the ma 
ture of a second ground of redhibition. By the force of the judgment 
rescinding the sale, the property in the slave, wheresoever he may be, 
is in the defendant. Ibid. 


REGISTRY. 

1. Where the affidavit of the subscribing witness, upon which the act under 
private signature was admitted to record, stated that the affiant was 
present when the act was executed, and saw the parties sign the same, 
it was a substantial compliance with Art. 2250 C. C. It is the record- 
ing of the title in the proper office which is notice to third parties, and — 
not the testimony upon which the instrument was admitted to record, 

Boykin v. Wright, 581. 





RES JUDICATA. 

1. The judgment against the principal debtor has not the force and effectof 

the thing adjudged against the surety. It is prima facie evident 

against him, but the surety is at liberty to show errors and mistakes ia 

the judgment, as well as to show that it was obtained by fraud. | 
Fuselier v. Rabineau, 898. 
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} gE JUDICATA ( Continued.) 

_ g, A judgment homologating an administrator’s account and discharging the 
administrator, rendered upon publications made pursuant to Art. 1172 
of the C. C., is not res judicata as to the heirs. The form of notice 
prescribed by that Article is meant merely for creditors. The heirs 
should have been cited. Trusille v. Truwillo, 412. 


3, Parties to a judgment homologating a tableau of distribution cannot sus- 
tain an action against one who was also a party, to recover the amount 
decreed to him as legatee, on account of his incapacity to receive the 
legacy. Girod v. Crossman, 497. 


4 A judgment confessed by the president of the police jury, is res adjudi- 
cata against each individual tax payer. 
Parker et al. v. Scogin et al., 629. 
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Ware RESPITE. : 
cient 1. The right to require security, conferred by Article 8060 of the Code on 

5 not the creditor, who has not consented to the respite applied for by his 

1d, debtor, etc., appears to be absolute, and the creditor is not limited toa 

‘ution period of time beyond which he is debarred from its exercise. 

nS af- Hufity v. His Oreditors, 26. 

lered 9. Where a debtor applies for a respite, and any of his creditors make op- 

could position, and he is required to give security under Article 3060 of the 

tthe Code, the opposing creditors must be made the obligees in the bond, 

I the and the bond should be for a sum sufficient to satisfy their claims. 

iy be Nichols v. His Creditors, 38. 
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3. An opposition to the proceedings of creditors granting a respite is not 
too late, if the proceedings have not been homologated, although ten 
days may have elapsed since they were regularly filed in court. 

Nichols v. His Creditors, 447. 


REVOCATORY ACTION. 


1, Articles 1698 e¢ seg. of the Code have no application to cases of mere 
simulation. They refer only to the mode of avoiding a real contract in 
fraud of creditors—that is, to the revocatory action proper. 

Lucas v. D’ Armond, 168. 


2. Article 1972 of the Code applies only to the revocatory action, and not 
to the action en géclaration de simulation, It is where the contract is 
serious, though fraudulent, that the decree must avoid it only as to the 
complaining creditor, and subjects the property to the payment of the 
plaintiff’s debt, unless the vendee chooses to satisfy it himself. But 
where there is no contract the property may be declared to belong to 
the pretended vendor; and if the vendor be dead, it should be inven- 
toried as the property of his succession. Ibid. 

ot of SALE. 

pe 1, An adjudication made by an auctioneer not in accordance with the instruc- 

sin tions of the owner is null and void, both as to the owner and purchaser, 

the latter, however, being entitled to his recourse against the auctioneer. 

Bodin v. McCloskey, 46. 
























SALE ( Continued.) 


INDEX. 


2. The laws requiring transfers of immovables to be in writing, alll RK. 

- and illusory, if the thing sold were not required to be described i 

In forced sales, especially, it is necessary for the description tobe 

to warn the publie what is intended to be sold; that the purchaser maybe 

able to identify the object of his purchase, and that the Prope eta 
original owner may not be sacrificed by a sale in the dark. 


Dodeman v. Barrow, a. 


3. The adjudication by the State Treasurer of “ six arpents, more or less, in 


the parish of Assumption,” unaccompanied by a delivery of 
did not convey a legal title to the specific land claimed in this aetion, 


Ibid. 
4, The menition law cannot cure such a substantial defect as this. [bid 
5. In a sale it is essential that the price should be certain, that is to say, fired 


and determined between the parties, either by themselves, or by the im 
tervention of a third person; otherwise there exists’ no sale, 


Wise v. Guthrie, 0, 


6. A cotton plantation was sold, subject to an unexpired lease. Before the 


lease expired, the cotton gin was burnt. Held; that the vendor was not 


liable for the deterioration in the value of the plantation caused by the J 
fire, which was the result of the carelessnesss and negligence of the les , 


see. The lessee was not the mandatary of the vendor. He was a thin 
person, who had rights which neither the vendor nor vendee could distar, 
King v. Hall, %, 


7. The pendency of a suit by a third person for the land, however unfounded 
it may be, perhapsjustifies the purchaser, according to the letter of Article 
2535 of the Code, in requiring security from the holdér of the note given § 
for the land, which, by the terms of the instrument, is subject to allthe 7 


equities between the original parties. Fellows & Co. v. Carson, 121. 


8. In all cases where the thing sold remains in possessien of the seller, it iste” | 


be presumed that the sale is simulated ; and with respect to third persons, 
the parties are bound to show its verity. C. C., 2456. 
Griffith v. Frellsen & Oo. 168. 


9. It is where the purchaser is evicted on the ground that the thing adjudged 
to him belongs to another person than the party in whose hands it Was 
taken, that he is left to his recourse for reimbursement against the seized 


debtor and seizing creditor. But where the seized debtor himself seeks — 


to rescind the sale on account of informality, equity requires that he should 
make the bona fide purchaser whole before he evicts him. 
Webb v. Coons, 252. 


10. In a suit to rescind the sale of a slave, it is no defence that a tender has not © 


been made, where the tender is impossible. George v. Greenwood, 299. 


11. A vendee has no claim against his vendor for the reimbursement of expe J 
ses incurred in defending a, title which was set aside for fraud, of which” 


the vendee not only had knowledge, but in which he participated. 
Girod v Pargoud, 329. 


12. Defendant, the highest bidder at an auction sale of property belonging 


to the succession, refused to comply with the terms of adjudication, Th 
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g yperty was regularly resold, and there was a loss. This suit was 
prought for the difference of price netween the first and second sale. 
By the Court: The petition states that the property was adjudicated to 

. Robert How?s at the first auction sale for the sum of five thousand dol- 

_< Jars, all of which will more fully appear by reference to the proces verbal of 

* 6 «gale, hereto annexed for greater certainty. But the proces verbal states that 

the property was adjudicated to Robert Howes for the minor children of 
John Foulkes, and this is confirmed by the evidence of the auctioneer, who 
producéd on the trial the card handed to him at the time of adjudication 
with the name of the purchaser written on it, as follows: “ Tutor Robert 


i 


— ' Howes, for minor children of John Foulks.” This is a variation between the 
" allegata and probata, which in so rigorous a proceeding as that upon a folle 
" enchére, is fatal to the action. Foulks.v. Howes, 448. 
18. In order to extend the operation of Article 2593 of the Code, to the grant- 
fixed ing of damages against the party who has made the bid in the name of . 


another, there should be bad faith on the part of the bidder, or at least a 
want of that care which a good father of family would have used. 
Ibid. 
14 The Supreme Court having decided both ways as to the rights of the de- 
fendant to make a bid for the minors without the previous consent of a 
family meeting, it seems unreasonable to hold the defendant liable for 
error of law as to his right so to bid. Ibid. 
15. It having been irrevocably determined that the folle enchére was valid, it . 
follows, as an irresistible sequence of that judgment, that defendant is 
liable under Articles 2589 and 2593 of the Code. Sporrorp, J., dissen- 
ting, with whom concurred Lea, J. Ibid. 


16, There is no fatal discrepaney between the allegata and probata. The proces 
verbal itself was annexed to the petition, and specially referred to in it 
for greater certainty. ‘The liability of defendant is personal under Article 
$893, for the very reason that he caused the adjudication to be made to 
him as tutor without sufficient authority to bind the minors. By legal 
intendment the adjudication was made to him personally. Sporrorp, J., 
dissenting, with whome concured Lega, J. Ibid. 


17. Neither error of law, nor the absence of bad faith can release the defendant 
and oblige the succession to lose the money. This is not an action in 
damages for a tort, where malice must be proved although even then, ig- 
norance of the law, however obscure and uncertain it may be, has not 
been held to constitute an excuse. The substance of this action is to 
recover the damages, liquidated by the law itself, for the breach of a 
contract. Sporrorp, J., dissenting, with whom concurred Lea, J. 
Ibid. 
18, L., a member of the firm of 8. P. & Co., pledged to B. 800 shares of 
Union Bank stock. Pickersgill obtained judgment against S. P. & Co., 
and seized and sold‘the stock. B. bought it by his agent. The agent 
refused to comply with the terms of adjudication, and gave his written 
consent to let the Sheriff resell. - S. G. & Co. purchased it at the second ; 








SALE ( Continued.) 


sale; but, as the bank refused to transfer the stock, the Sherif 7 

the writ, “ nothing realized.” After the sale, B. filed ‘his th : 

tion in the suit of Pickersgill v. S. P. & Oo., claiming the prone 

der his act of pledge. He obtained judgment, which was-appesle 

affirmed. S. G. & Co. tendered the price of their bid to the Sheriff’ 

demanded the transfer. B. sued the bank for the dividends, and toly 

the stock transferred to him. The bank called S. G. & Co. in 

Held: First. That the letter of B.’s agent consenting to the 

the stock, was a waiver by him of all objections to the sale, and'thesa 

judication to S. G. & Co. was legal. Brown v. Union Bank, 543) 
19. Second. The stock being so adjudicated, could not be divested from 8G” 

& Co. without 4 neglect or refusal to comply with the terms of the 

The fact that they held the money in their hands while the opposiien 

was pending, could not be construed into such refusal. It was not their a 

fault that the bank refused to transfer the stock to them, and the Sbe- we 

riff’s return of the writ did hot affect the title; the mere act of adjudi 

cation invested the purchasers with title—and the writ having performed | 

its office, its return was a matter of course. Ibid. 


20. A sale will not be set aside on the ground that it was made in fraud of 
creditors, by one in insolvent circumstances, where it was made openly, 
for a fair value, and with the knowledge of several of the a 
though the sale was of the vendor’s entire stock of goods. 
Wright & Co. v. Hogan et al., 568, 


21. To authorize a tutor to purchase property for the benefit of the minor 

under his charge, he must obtain the advice of a family meeting defore 
the purchase. And where he bids in property without such advice, the — 
executrix, who caused the property to be sold, is not bound to wait il 
the tutor convene a family meeting, to approve of his purchase, but on 
failure of the tutor to comply with his bid, she may at once put up the 
property again for sale. C. C. 2589. Succession of Foulkes, 598. 


22. A purchaser who holds an unliquidated demand, secured by a tacit mort- 
gage on propcrty sold at private sale, has no right to withhold the price 
of his bid and delay the adjudication until his claims can be liquidated 
by a court. Ibid. 


23. Construction of a written instrument purporting to transfer title to slaves, 
executed in Mississippi, contains the following clause: “ The condition 
of the above bill of sale is such that, whereas, the said Ichabod Kelly 
has paid and furnished the said Vincent Singleton divers suis of money — 
which, when fully paid by the said Singleton to the said Kelly, will 
render this bill of sale null and void; and, provided, further, that should 
the said Singleton die without refunding said Kelly said sum of money, 
then and in that case, the said Ichabod Kelly, his heirs or assigns, i 
hereby und forever exonerated from any further liability for any far 
ther sum or sums of money to the said Vincent B. Singleton, his heirs 
or assigns. But that the absolute right and title of said negroes shall 
fully vest in the said Ichabod Kelly, his heirs and assigns forever.” 
Held: That it is, to all intents and purposes, an act of sale defeaaiile 





INDEX, 


ed.) 
thé: performance of certain acts by the grantor in his lifetime. 
” Ryen were it to be considered in the nature of a mortgage, it would have 
; + qanveyed the legal title under the law of the place where the contract 
. \4wanmade. And before the mortgagor could have exercised his equity 
:  sJ-ef redemption, he would have been obliged to tender a full discharge 
AES _ of the debt for which the security was given. | 
~" Heirs of Singleton v. Kelly, tutria, 647. 


“ah The instrument is a deed of trust to secure the payment of a sum of 
- money. Merrick, ©. J., dissenting. Ibid. 

. 9%. Where there is no price there is no sale. 
Fort v. Union Bank of Louisiana, 708. 


9. A purchaser, at a Sheriff's sale, made without a previous seizure, acquires 
nothing, at least as against a third party in possession. 
Williams v. Clark, 761. 
‘ The defendant purchased the land in controversy, at a public sale pro- 
yoked by him to enforce a mortgage, in his favor, resting on it The 
plaintiff, claiming the land by a deed from the mortgagor, which was 
executed subsequent to the mortgage, but anterior to the public sale to 
defendant, yet not registered until afterwards, instituted a petitory ac- 
tion and sought to rescind the sale to defendant for various alleged de- 
fects and vices. Held: That it is doubtful, under the facts of the case, 
whether plaintiff can inquire into the regularity or good faith of the 
proceedings under which defendant acquired title. The mortgagor was 
the proper party to attack the order of seizure and sale by a direct ac- 
tion, and that, conceding plaintiff could impeach defendant's title, he 
had not laid a foundation for doing so in his petition, having alleged no 
tender to defendant of the mortgage debt which burdened the land, 
and which was only discharged by the sale, which he sought to treat 
as a nullity. Taylor v. Huey 3d et al., 614 
See SumvLaTion—Dupuy v. Dupont, 226. 
See Leasz, &c—Bartels y. Their Creditors, 433. 


SALE JUDICIAL. 


See Esrorrer— Union Bank y. Bermudes, 64. 
See Mixors—S aston of Col » 109. 
See Lease, &c.—Bartels v. Their Creditors, 433. 


SEIZURE AND SALE. 


‘1. An appeal lies from an order of seizure and sale based upon an authentic 
act importing a confession of judgment. Mathe v. Me Crystal, 4. 


2. A note was executed by M. to his own order, and by him endorsed in 
blank, secured by mortgage in favor of C., or any holder of the note. 
By the Court: There was no matter in pais*to be proved. The exe- 
cution of the note, its endorsement in blank, and the act of mortgage, 
importing a confession of judgment in favor of the holder of the note, 
were all proved by authentic evidence. The exhibition of the note and 
mortgage by the plaintiff, identified him as the holder, who, by the 
terms of the contract, was entitled to the order of seizure and sale. 


Ibid. 
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SEIZURE AND SALE ( Continued.) 
‘* 8. An authentic act identifying a note with the mortgage to secu 
recites that B. mortgages &c. to C. and M., or any holder of saig 
and further shows the note to be endorsed in blank by the pags. 
entitle the holder, on this proof alone, to an order of seizure 














































Race & Foster vy. Rruen, 3 & D 

4. The subsequent endorsement of the note in blank by another- hi . + It) 
matter in pais—could not affect plaintiff's right to executory aes. 

such endorsement could be stricken out—possession’ of the note being 5 Ww 
sufficient to identify them as holders and owners. Ibid, ; 
SEQUESTRATION. 6. B 





1. The makers of a note caused it to be sequestered, and prayed for ite reg, 
tution, &c., on the ground of error and fraud. The sequestration wy 
afterward set aside, and a judgment on the note obtained against then, 7.1 
Pending the litigation, the makers of the note became insolvent aj 
after execution against them returned nulla bona, this suit againgt th 
sureties on the sequestration bond was brought. Held: Plaintiff comj 
not have maintained an action on the note pending the litigation forig 
restitution, the sequestration being merely a conservatory act. 


Horne v. Belcher, 3%, m 


2. The sequestration had the effect not only of suspending the payment¢ 
the note, but of placing it beyond the reach of commerce. Tid, 


8.1 





3. Certain slaves were sequestered and bonded by intervenors, on the writie, 10. 
consent of plaintiff’s counsel that the slaves should be delivered toi, 
tervenors, “they having given bond for said negroes as co-adminisiy. 
tors, the plaintiff being satisfied that the negroes would be forth-coming 
at the termination of the suit.” A second writ of sequestration wa 
granted for the reasons set forth in the first application and on motig 
it was dismissed. Held: The second sequestration was properly die n 
missed—because, by the bond on file which the plaintiff approved, the 
property sequestered had been released, and no additional grounds had 
been shown to authorize the subsequent seizure of the same property, 

Levi v. Penny, 589. 
See Princrpa anp Surety—Clapp v. Seibrecht, 528. 


SHERIFF. ui 1 


1. The fact that the Sheriff’s wife has a law suit (to which he is a necessary 
party) pending before the court for which a jury is to be drawn, does net 
disqualify or exempt the Sheriff from performing the ministerial duties 
imposed upon him by the Act “relative to juries,” approved March 
14, 1855; nor does the fact that he has performed those duties furnish 
good cause fora challenge to the array by the party opposed to his 
wife, when a jury thus drawn is called to try her case. 


The State v. Cooley, J., 7% 


2. The Sheriff was not disqualified to summon the jurors for the term, after 
they were drawn according to law; nor does the fact that he summoned 
them furnish ground for challenge to the array. Ibid. © 








INDEX. 








: (Continued. ) “ 
; 7 The Code of Practice, Articles 496-7, made it the duty of the Clerk to 

ee draw the names of the jurors from the box, for the trial of a particular 

cause, and although, by the Act of 27th of April, 1826, this is no longer 

necessary, it may furnish a guide for the present case. Ibid. 





{4 







4 It would not be becoming in this case for the Sheriff to attend personally 
upon the jury during their deliberations, Ibid. 







. Where there is no qualified Coroner, the Act of 9th March, 1855, section 
1st, furnishes a mode by which the vacancy may be speedily filled. 























* Ibid. 

6. By the Court: We would not be supposed to intimate that a cause mast 

rest. be utterly saspended when the Sheriff and Coroner are both disqualified 
. to perform ministerial duties in a particular case. I bid. 


hem, 7. Damages against Sheriff for failure to return 77. fa. within the legal delay. 


and Brand vy. Johnson, 278. 
he 8. The alleged insolvency of defendant in execution, will not excuse the 
ould Sheriff from calling on plaintiff to is out property, as required by C. 
ris P. 726, 727. 1 bid. 


9, The address for the removal of Hufty from the office of Sheriff of the 
parish of Orleans was presented to the Governor, and approved by him. 
His official approval and signature consummated the removal. 

Bell v. Hufty, 303. 


10. Article 97 of the Constitution is in these words: “ All civil officers, ex- 
cept the Governor and Judges of the Supreme and inferior Courts, shall 
be removable by an address of a majority of both Houses, except those 
the removal of whom has been otherwise provided by this Constitution.” 
Accurately speaking, the Constitution itself nowhere else provides a 
mode of removing Sheriffs. Ibid. 


Il. Article 89 allows the impeachment and the prosecution of Sheriffs. But 
the power of impeachment, or prosecution for misdemeanor in office, 
which, in case of conviction, involves a removal from office as an inci- 
dent, and the power of removal without impeachment, or prosecution, 
are concurrent powers, both of which are clearly recognized by the 
Constitution, and neither of which excludes the other. I bid. 
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12, The theory of our representative Governments is, that offices are created 
not for individual emolument, but for the public good. And the object 
of the Constitution was to provide not only for the punishment of offi- 
cial delinquents, which would involve the dismissal from office, but also 
a mode of removing civil officers, against whom no accusation of crime 
could be made, or sustained, whenever the public good should require 
such removal. Ibid. 


=a s&s eS 


18, It would be rebellion in a judge to say that a plain and unqualified grant 

of power, given by the Constitution to a particular department of the 

' Government, was null because he thought it was against common right. 
+ tDdid. 

M4. It is hardly tenable to say that a man can have a “vested right” to any 

public office under our form of government. Certainly it cannot be 
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SHERIFF (Continued.) 


said of a Sheriff, when, in the language of the 80th Article of 
stitution, the very tenure of the office is, that he shall hold we 
ferm of two years, unless sooner removed.” 






15. The power of removing an officer upon address of the two Pie ‘ ‘ 
a judicial power, but is essentially administrative, and the 
within the prohibition of Article 2 of the Constitution, which'p 
that “no one of these departments, [legislative, executive and 
nor any person holding office in any one of them, shall a 
properly belonging to either of the others.” But even if this powerg 
removal did somewhat partake of a judicial character, its exercige 
not, on that account, be void, forit is protected by the concluding words 
of the same Article 2: ‘No one of these departments, nor any perso 
holding office in one of them, shall exercise power properly 
to either of the others, except in the instances hereinafter expressly & 
rected or permitted.” Ibid. 


16. The verdict of the jury in favor of Hufty, in the contested election by. 
tween Bell and Hufty, was not a bar to the removal of Hufty by the 
Legislature. The question before the court was: Shall Hufty receip 
a commission? The question before the Legislature was: Shall Hufl 
be removed from office? In the one case there were two parties, each 
urging that he could count the greater number of votes in his favor, 
In the other case there were no parties, but a mere act of adminisin. 
tion. The judgment in favor of Hufty has been enforced. Hufty ts 
been placed in possession of the Sheriffalty. 

















17. The reasons assigned in the preamble to the address for the removalof 
Hufty, whatever they may be, cannot vitiate the act of removal, which 
act was within the constitutional competency of the Legislature, uneon- 
trolled by any superior power. With their reasons, whether good, bad, 
or indifferent, the judiciary have nothing to do. Tid. 


18. While the Legislature has power to remove a Sheriff by address, propris 
motu, without any accusation preferred by memorial against him, yet 
Article 97 of the Constitution does not authorize the Legislature to hear 
evidence upon, and decide judicially, the legality or validity of an elec 
tion of Sheriff. Bucnanan, J., dissenting. T bid. 


19. Unless the reasons assigned by the Legislature exhibit an unconstite. 
tional exercise of power, they could not be examined judicially. Bucm- 
ANAN, J., dissenting. Ibid. 

20. The exercise of judicial power by the Legislature is unconstitutional, ex 
cept in the instances expressly directed or permitted in the Const 
tion. Bucnanan, J., dissenting. 


21. The identical specifications upon which the relator had contested the elee- 
tion of Hufty before a tribunal, the decision of which was final, are the 
very grounds set forth in the address for the removal of Hufty. The 
address is thus an interference with the legal course of proceedings 
of the regularly constituted judiciary of the State, and an appél 
jurisdiction claimed and exercised by the Legislature. Bucmanam, 

dissenting. Ibid. 


9. 1 


1 
















ne ee 


Petaddiidied ®e. 











“— 5 
 F 


BS 


a 


SOR rs FR SF "FS RBs “MESES es 








ah 


os! " INDEX. 


ee eA 





SHERIFF ( Continued.) . 
@3. The obligations of the sureties on the Sheriff’s bond, held not to be ef- 
~ - fected by the erasure of the unmeaning phrase “for a like sum,” nor 
by the interlineation of the names of the last two sureties. 
The State v. Dunn, 549. 
98. The date of such instrument not being of the essence of it, a change of 
the date, so as to correspond with the date of its acceptance by the 
parish officers, could not invalidate it. Tbid. 
94. The sureties on such bond may recede before they have been accepted, 
and until they give notice of their wish to recede, they may be accepted. 
After an acceptance the contract was perfect, and no party could re- 
tract. I bid, 
w. The addition of two other sureties separately bound, could not affect the 
liability of the first eight, who continued to be severally bound, each 
for the sum and upon the conditions he had specified, and no others. 
Ibid. 
96. Where a Sheriff, by failure to give bond as Sheriff within the time pre- 
scribed by law, had thereby forfeited his capacity as Tax Collector, and 
afterwards he executes a bond as Sheriff with sureties and is made Col- 
lector of Taxes by appointment of the Recorder of the parish—Held : 
That the sureties were bound to know that he had forfeited his right 
as Tax Collector at the time of the execution of his bond, and that he 
could only be restored by the Recorder’s appointment, and were not 


therefore discharged. Ibid. 
27. A defaulting Sheriff may be appointed Tax Collector after exhibiting a 
discharge from the proper officer of the State. Ibid. 


98 Sureties on a Sheriff’s bond cannot be permitted to plead ignorance of a 
defalcation of the Sheriff at the time they signed the bond. The re- 
cords of the Auditor’s and Treasurer’s office are open to the public, and 
they might have inquired into the state of his account. It was not the 
duty of the Auditor and Treasurer, who were neither parties nor privies 
to the bond, to hunt up the sureties and serve them with a copy of the 
Sheriff’s account. Ibid. 

29. In this contract with-the sureties there was no warranty by the State that 
the Sheriff was not a defaulter; and an act of the Legislature extend- 
ing to the Sheriff time of payment, is no fraud on the sureties, who only 
guaranty bis future fidelity. Code, 3006. Ibid. 


30. The objection that a Sheriff’s bond was not executed until more than 
thirty days after the Sheriff’s commission, and that it was not approved 
until some months after, and that it was not recorded by the Recorder 
in the separate book kept for its registry, but there being no such book, 
that it was recorded in another book, cannot avail the sureties in seek- 

"ing to avoid liability. State v. Bradly, Administrator, et al., 648. 


81. The amount of taxes, which it is shown could not have been collected, 
will be allowed as a credit to an action against the sureties ona Sheriff’s 
bond. Ibid. 

82. Money deposited by a Sheriff in his official cacity is not liable ‘to seizure 
in execution at the suit of his individual creditors. 

Folger vy. Marigny et als, 727. 













INDEX. 
SHIPS AND SHIPPING. 


1. In steamboat navigation on our rivers, where the trip, as from § 
to this city, is made in seven or eight days, and sometimes less, : 
of a boat would not be justified, even where there were w ~ “f 
detain a cargo a month or six weeks in order to make the necessary 1, 
pairs, and continue the voyage. 





4 





Roe v. Crescent Insurance Company, 408, 
2. As between the shipper and the master, the legal presumption arises from 
the bill of lading, that the goods were in good condition, but such pre 
sumption cannot affect third persons. 
Brousseau v. Ship Hudson, 4a7 
8. When a person receives a shipment of cotton, and gives a bill of lading 
in the ordinary form, he becomes liable as a common carrier. 
Leng sfield v. Jones, 694, 
4. The fact that plaintiff inspected the boats before the shipment does not 


exempt the carrier from liability for a loss occasioned by the unseaworthy. 6. 
ness of the vessel. Ibid. 


5. Ships and vessels are classed, by Art. 3255 C. C., among the objects ou. 
ceptible of mortgage, but this is modified by Art. 3272, which declares 
that hypothecations of ships and other vessels are made according to the 
laws and usages of commerce. Wickham v. Levistones, 708, 


6.. The only privilege which exists on vessels, are those which are expressly 
recognized and enumerated in the Code, Art. 3152. The extreme term 
of the duration of privileges on steamers, when engaged in making yop 
ages between this port and those of other States, is sixty days. Ibid 


7. Where the owner of a vessel makes a contract, by which he stipulates, ia 
consideration of advances to be made by the other party, to give him the 
entire management and control of the vessel, with the right and authority 
to employ all the officers and crew necessary to navigate it, and ts hold 
the vessel as security until the reimbursement of the whole amountof 
said advances, &c. Held: That such a contract cannot be construed as 
having the effect of a pledge on the vessel, nor can it be looked upon as 8. 
creating a privilege on the vessel orits proceeds. Such a claim not being 
recognized as a privilege in Art. 3204 C. C, Ibid. 


” SIMULATION. 


1. A simulated sale made by a father to a daughter and her husband, which is '. 
really a donation in disguise to the daughter, is without any more effet 
than if made to the daughter alone. Dupuy v. Dupont, 226, 

2. The rule that simulated contracts of a father when attacked by his forced 
heirs are only to be set aside in so far as they impair the légitime of te 


6" 


10 


heirs, does not seem to apply to the case of a simulated sale of land 
slaves to a favorite child. Code 2419, 1805-6~7-8-9-10, 1326, 1488, 
Ibid. il 


8. The action en declaration de simulation may be instituted by the parties to 
the act, and their heirs and legal representatives, as well as by third 
persons, with this distinction, however, that the latter are allowed to have 
recourse to parol evidence to contradict the authentic act, whilst the fore 
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mer are precluded from the exercise of this right. (Voorntes, J., with 
whom concurred Bucnanan, J., dissenting.) Ibid. 
"4 Heirs, except when suing to recover their légitime, stand in the same situa- 
tion and enjoy the same and no other rights than those which were held 
by their ancestor. But when they sue for the recovery of their légitime 
they are considered as third persons, or creditors. ‘This difference is the 
result of the recognized distinction between the general rights of heirs 
and their rights to the légitime, the one being derived from the ancestor, 
and the other from the law. (Vooruies, J., with whom concurred Bu- 
cuanan, J., dissenting.) Ibid. 

§. The presumption of simulation established by Article 2456 of the Code is 
inoperative with respect to the parties to the act, and therefore to the 
heirs, ina case where the heirs derive their rights from the ancestor, a 
party to the act. (Voorntes, J., with whom concurred Bucuanay, J., 
dissenting.) bid. 

6. An indirect donation is based upon a real contract, and is an advantage 
conferred upon the other contracting party under color of a real contract 
for the whole, whilst a disguised donation, whether it assumes the form 
of a direct sale to the party to be benefited, or of a sale to an interposed 
person, is wholly a simulation. The indirect donation is, therefore, a 
real contract, with the exception of the advantage indirectly conferred ; 
but the disguised donation is a simulated contract. (Vooruies, J., with 
whom concurred Bucuanan, J., dissenting.) Ibid. 

7. The indirect, or disguised donation, clothed with the form of a sale, if made 
to a stranger, would be good as a donation, if there were no prejudice to 
the légitime, but should the légitime be impaired, it would be subject to 
reduction. When such an advantage is conferred upon a co-heir, it is not 
only subject to reduction, but, in the cases pointed out by law, may be 
liable to collation. Where, however, such advantages are conferred upon 
incapable persons by a disguised donation, they are absolutely null, while 
by an indirect donation, they are simply reducible. (Voornmes, J., with 
whom concurred Bocnanay, J., dissenting.) I bid. 

8. The allegation in plaintiff’s petition, that the husband is an interposed 
person for the benefit of his wife, does not deserve serious consideration, 
because the act of sale was passed to both husband and wife. (VoorntEs, 
J. with whom concurred Bucuanay, J., dissenting.) Ibid. 


9. At the date of the sale to the death of the vendor the parties lived in the 
same house, from which it must be inferred that delivery accompanied the 
act of sale, for it is well settled, that where a vendor and vendee live in 
the same house, possession follows title. (Voormes, J., with whom con- 
curred Bucnanay, J., dissenting.) Ibid. 


10, The relationship between the parties does not of itself constitute a badge 
of fraud or simulation. (Voorutes, J., with whom concurred BucHanan. 
J., dissenting ) I bid. 
ll, A suit to set aside a conveyance from the husband to the wife, on the 
ground of fraud and simulation, is not a revocatory action, byt in effect 
an action en declaration de simulation. Dunn v. Woodward, 265 
Bee Carson v. Johnaeon, TST. 


INDEX, 


SLAVES AND SLAVERY. 


1. The emancipation of a slave by last will only takes effect after the fo, 
prescribed by Article 187 of the Code have been fulfilled ; that ig to 
after a declaration shall have been made to a competent court: a. | 
that declaration shall have been advertised; and after the ¢ | 
any be made, shall be determined. The declaration of intention 2 
cipate is to be made by the executor, or by the heir of the testator, me 
CHANAN and Vooruies, JJ.,and Merrick C. J. 

Henriette v. Barnes, 

" 2. Since the statute of 1846 a slave taken from Louisiana to California a 

not thereby acquire freedom. Bucuanan and Vooruues, JJ, and Mm 

rick, C. J. Tdi 


8. A slave carried from Louisiana to California by her master, though she then 
acquires the status of a free person, cannot stand in judgment in ty 
State, except in a suit for freedom. Sporrorp, Voormies and Ley Ni, 
and Merrick, C. J. Ibid 

4. If the court were to decree to the plaintiff, now in California, the 
bequeathed to her, her freedom would be recognized, which would 
final between the parties to this suit. What then would prevent her 
turn to Louisiana? What force would there be in the Act of 1846, 
her freedom had been recognized by the court? Merrick, C, J; 
Vooruies, J. Ibid 

5. Under Article 3510 of the Code, a slave may acquire freedom by preserip 
tion. Eulalie v. Long, 463, 

6. Article 3510 of the Code was not intended to introduce a mode of emand 
pating slaves, or of changing their status. It treats of a slave as being 
still a slave. after the ten years enjoyment of his freedom. But itpm 
hibits the master from restraining him. The public have an 
interest in the question of his status ; and the laws by which the mane 
mission of slaves has always been so sedulously guarded from abuse, 
all in vain, if the State can be compelled to recognize as ancondliad 
free, with liberty to remain in the State, and without regard to age, 
character, and other legal qualifications, all such slaves as their masten 
may choose to turn loose for the space of ten years. Sporrorp, J, wih 
whom concurred Lega, J. Thid 

7. Colored persons, until they are recognized as free, or until they are 
cipated, cannot maintain a suit for wages. It would be otherwise ia 
case of a free person illegally reduced to a condition of slavery. 

Maranthe, Genie et al. v. Hunter et al, Th 

8. Decision in the ease of the State v. Harrison, a slave, 11th An., respecting 
the constitutionality of the Act of 1855, relative to slaves and free coloml 
persons, affirmed. Tid, 

9 An obligation to emancipate a slave twenty-five years hence, and to tabe 
all legal steps, and to incur all necessary charges incident to such ema 
cipation, has reference, not to such legislation as was in force at the dit 
of the contract, but to such as might be in foree when the contract isis 
be carried into execution. Ibid. 

See MortGaces—Solibellas v. Consolidated Association, 682. 


See Wuis—ZHeirs of Henderson v. Rost, 541. 
State vy. Harrison, 722 
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STATUTES. 
= | 4, Statotes in derogation of common right should not be enlarged by con- 
af -_ struction. Duchamp v. Butterly, 67. 


if 






$, So much of the Act of 20th February, 1817, as upon a verdict of fraud 

against an insolvent, disqualifies him from holding any office of trust or 

profit under the government of this State, is repealed by the Act of 1855. 
Stafford v. His Creditors, 470. 


8, In Holmes v. Wiltz, ante p. 439, it was held that the repealing clause ap- 
pended te the revisory Acts of 1855 did not repeal such pre-existing 
statutory provisions as were re-enacted by the revisory statute. J did, 

STREETS. 

1, The owner of property and others interested will not be considered as hav- 
ing notice of the proceedings of the commissioners of estimate and assess- 
ment after the expiration of the delay fixed by the court for filing their 
report; and where the report was afterward filed and homologated, it 
will not bind them. 

New Orleans, praying for the opening of Dryades street, 458. 


SUBROGATION. 

1, Article 2156 of the Code requires that in conventional subrogations an 
actual subrogation should be expressed and made at the same time as the 
payment. It cannot be made in anticipation of the paymert, for the pay- 
ment is the essential basis of the subrogation. 

Succession of Wilson, 294, 


9. Nor can a subrogation be validly made after the payment. Ibid. 










$. Facts:—Not creating legal subrogation. 
Fort v. Union Bank of Louisiana, 708. 


4, Athird person, not bound for a debt, who pays it in discharge of the 
debtor, and receives at the time from the creditor a subrogation to his 
rights, ean receive from the debtor only the amount so paid to the credi- 
tor. Aliter, if the transfers from the creditor were made in virtue of a 
sale or donation. Roman v. Forstull, 717. 


SUBSTITUTIONS. 


1, Testamentary disposition in the following words: “I give to my great 
grandchildren— Kitly’s children and Lucy’s, if she has any—all the balanee 
of my property of all kinds; but be it known and understood, that 
Elvira, my daughter, is to have the care and management of it during 
her life in this world, and her and S/ewari is to take possession of it and 
carry it on, and have the proceeds, if there be any, but shall not be bound 
to give a bond or security for anything. If Elvira and Stewart should 
die before Kitty and Lucy, then the property to fall into their hands to 
be carried on in the same way, and the proceeds to go to them. The 
property is not to be sold, but to be kept together until the heirs come 
of age; but as they come of age, they shall be entitled to share with 
their parents.” Held: There is no prohibited substitution in such a dig. 
position. The great grandvhildren are the instituted heirs, They are 
certainly not charged with the return of the testator’s estate to any third 
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SUBSTITUTIONS (Continued.} Be Be 
person, nor to preserve it for any third person. The testator ole re 2 | suc 
presses his intention that the property whieh he bequeathes to bis ee ; 9. 
grandchildren should be kept together, and that there should be no pap. - | 
tition of it until the heirs come of age. This disposition is ¢ 
sanetioned by Article 1224 of the Civil Code. 

McCalop v. Stewart, 196, 

2. The dispositions in favor of the testator’s daughter and her husband, and 
in favor of his granddaughters, the mothers of the instituted heirs, ay 
not substitutions, but are usufructs within the purview of Article 1509 of 
the Code. Thid. 


SUCCESSION. | w 


1. A surviving wife is called to the inheritance before the natural brothers 9 
sisters. Duplessis v. Young, 126, | 

2. On the trial of an application for letters of administration, it is competent 
for the opponent to show that she was publicly acknowledged and held out 
to the world as the wife of the deceased ; that all the property belonging 12, 
to the succession was community property ; that the opponent Was ready 
to give security for the payment of all the debts of the succession, and 
that the creditors were willing to accept such security. 

Succession v. Pratt, 201, 

8. It would be competent for the eourt to protect the heirs by requiring the 
opponent, as pre-requisite to the exercise of her rights as usufructuary of SUP 
the community property, either to advance a sufficient sum to pay the 1 
















10. 


debts of the deceased, or produce the consent of the creditors to her ay 
sumption of the debts, and to her furnishing security: for their payment; 
and such assumption should be accompanied by a release of the hein 
from all liability. Ibid, 
4. If the heirs of full age, the estate being solvent, and no separation of 
applied for, have so far accepted the succession, purely as to release 
debts, the subsequent appointment of an administrator cannot revivethem, 1. 
Stratton v. Rogers, 380, 
5. The delivery of the effects of a deceased passenger to the agent of thead- 
ministrator appointed in Massachusetts, before the appointment of a cam 2. 
tor here, will discharge the master. : Walker v. Goslee, 38% 4 
6. Plaintiffs, heirs of A., in an action against hisadministrator to reeover thet 
shares of the succession, in their petition declare their heirship to & 
derived through their ancestor B., a predeceased brother of A, andit 3. 
the same connection style themselyes “heirs” of B. Held: That under 
Art. 982 of the C. C. this was equivalent to an express aeceptanee of 
the succession of B., though that succession was not the subject mat 
ter of the litigation. Truxillo v. Truzxillo, A ~ 
7. Representation is a legal fiction, the effect of which is to put the represee 
tative in the place, degree and rights of the party represented. It is tay 
a person may represent one whose succession he has renounced ; but thi 
is not the case of plaintiffs, who declare in their petition, that they aretit 
heirs of the party whom they represent. Tid. 
8. A petition is a judicial proceeding in the sense of Article 932 of the Code, 
Ibid. 
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SUCCESSION ( Continued.) 
9. Plaintiffs claim nothing in the suecession of B, They refer to him merely 
to show, that through him, they are entitled to inherit from his brother A. 
It is with respect to the succession of the latter only that they assume the 
quality of heir, in the manner intended by Art. 982 C.C. Sprorrorp, J- 

with whome concurred Lea, J., dissenting. Ibid. 


10. This article was taken from Art. 778 of the Code Napoleon, the commen- 

 tators apon whieh generally recognize the distinetion upon which this case 

should turn, a distinction pointedly made in Anderson v. Cox,6 An. 13- 
Srorroxp, J., with whom concurred Lega, J., dissenting. Ibid. 


19. The intervenors S. O. and E.G. St. H,. having, by the evidence adduced, 
to show there maternal descent, shown also their paternal origin, it was 
competent for the other parties in interest to show that the connection, of 
which the intervenors thus declared themselves the offspring, was. an 
adulterous connection. Succession of Peyran, 694. 


2, 


12. The avowed father having been, at the time of the conception of said inter- 
venors, the husband of another woman and not of their mother, they fall 
within the prohibition of 914 C. C©., and their claim to the succession of 
their mother was rightfully cited. C. C. 201. ZT bid. 

See Herrn—F letcher vy. Decoudreau, 59. 
See Res Jupicata—Truawillo vy. Truswillo, 412. 


SUPERSEDEAS. 


1. To entitle a party to the extraordinary remedy of a supersedeas to stay a 
writ of possession, issued from the District Court on a judgment of this 
court, he should show affirmatively that the writ of possession issued in 
contravention of the terms of the decree of this court. 

Crane v. Allen, 4938. 


eo8 25 


SUPREME COURT. 


1,-Commissions allowed to a provisional syndic, and not opposed in the Dis- 
_ trict Court, cannot be assigned as error in the Supreme Court. 


Matthews & Finley v. Their Creditors, 36. 


2. It is too late, on an application for a re-hearing, to take advantage of the 
neglect of appellant to file his brief within two days after the cause was 
set for trial. The appellee should have moved for a continuance when 
the cause was called for argument. Whitehead v. Tulane, 802. 
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3, An amendment tothe judgment of the lower court, by embracing within 
it the name of one of the opponents, accidentally omitted, is irregular. ¢ 
Bat if the record contains evidence which shows that judgment in the 
same form should be immediately pronounced, the decree will be affirm- 
ed by the Supreme Court. Whipple v. Herteberger, 475. 





4. The action of the District Court relative to the granting of new trials, in 
criminal causes, cannot be reviewed by the Supreme Court, unless 
brought before it in such a mode as to pres:nt for solution an unmixed 
question of law. State v. Bass, 478. 


5, The Supreme Court has no jurisdiction over the conclusions of the lower 
court on the mixed questions of law and fact raised by an affidavit for a 
continuance in a criminal case. State v. Kennedy, 479. 





INDEX. 
SUPREME COURT ( Continued.) 


6. The Supreme Court, as a court of error, or an appellate court, 
sideration of questions of law only, is without authority to 
judgment of the lower court in a criminal case, except uponad 
ing that there has been error committed in the proceedings of the Ie 
court, and that the appellant has been prejudiced by it 

























7. The jurisdiction of the Supreme Court in cases of appeal attaches ong, 
filing of the bond of appeal, and the inferior court thereafter has no ay 
thority to take any steps in such cases, except such as are necessary jg 
transmit the record. An order by the inferior court granting ain exte, 
sion of time to prosecute the appeal, is a mere nullity. 

State v. Judge of the Fifth Dist. Court of N. 0.7%, 


See Crimtnat Law—State v. Johnson, 422. 
State v. Kennedy, 479. 
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SURETY. 


1. A judgment had been obtained by plaintiff against J. T., with privilege 
the interest of J. T. in certain goods belonging to the firm of J. T. & Ca, 3. 
which had been attached, and were bonded by J. T. & Co., who hadip. 
tervened and claimed the goods. J. T. & Co. obtained a judgmentm 
cognizing their right to the goods, “subject to the payment of gud 
sum of money as may be shown to be the value of the interest of & 
fendant (J. T.) therein.” In an action against the surety, on the bond 
of J.T. & Co. Held: that no judgment could be rendered until the 
amount of the interest of defendant, J. T., in the property attache 
was shown. Fraser & Co. v. Thorpe, 4. 

2. Sureties have an equitable interest in the payment of the principal d 
mand, and a judgment creditor has a right to permit an execution to i» 
sue at their instance. Fluker v. Bobo, 60, 


See Suzrirr—State v. Dunn, 549. 
State v. Bradley, 648. 


SURRENDER. | 


1. Under proceedings had for a forced surrender, in which there was m 
prayer for imprisonment, the jury found a verdict of guilty, but the 
court refused to sentence the defendant to imprisonment. Held: that 
the Court did not err; the prayer for general relief, while it entitles the 
party to all the ordinary decrees or orders which the pleadings may 
justify, will not authorize the imprisonment of a debtor under a highly 
penal statute. Leland & Co. v. Rose, 9. 


2. Plaintiffs sued for certain batture property, alleged to belong to the sue 
cession of their father. Defendants averred that the father had surrem 
dered the property to his creditors in 1809. By the Court: The surrem 
der no doubt gave his syndic the right to sell, but the title still remained 
in Remy. Old Code, page 294, Art. 17. 

Remy v. Municipality No. 2, 148 

8. Thg property was never sold. The creditors received very nearly the full 
amount of their claims. As no creditor asserts any claim against the 
succession, and as Remy died (in 1821) in possession of the property, it 
is fair to conclude that his creditors were satisfied, if not paid in full.” 


Ibid, 




















































See SorrenpeEr. 
See Executor AND ADMINIsTRATOR—Succession of Pasquier, 279, 


TAXES AND TAX COLLECTORS. 


1, Judgment for municipal taxes by default ‘and confirmed, without proof 
that the property assessed in the name of the defendant belonged to 
him; Held: a legal presumption necessarily arises from the provisions 
of the assessment law, and it was the business of defendant to show the 

* error in the roll, if error there was. New Orleans v. Gottschalk, 69. 


9. Any neglect of duty on the part of the assessors, involving a want of 

ordinary care and diligence in the discharge of their duties, occasioning 
8, damage, would give rise to an action on the part of the State or the city 
against them to repair the loss occasioned by such neglect. Or the 
damage arising from such neglect may be set up by way of defence 
against the amount due the assessors. 


on Kathman v. New Orleans, 146. 

Co, $. In assessing property the title papers are not required to be produced to 
in the Assessor when he makes the assessment; and the defendant should 
hd be permitted, in order to show omissions by the Assessors, to prove, by 
uch parol evidence, that certain individuals possessed real estate and had not 
de. been assessed. Ibid. 

“ 4, The law does not require absolute perfection in the assessment, as this in 
id a large city like New Orleans would be impossible. The assessors are 


only held to use due diligence and care in ascertaining the property sub- 
ject to taxation, and the names of the persons to whom it is to be as- 
sessed. Ibid. 

5. The sum allowed by law to the assessors from the city is the amount due 
by the State; and if the Auditor has made an error in his calculation, it 
cannot prejudice the city. Ibid. 
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6, Although the assessment roll may be considered as not having the force 
and effect of a final judgment, yet a party will not be permitted in all 
cases to go behind it. On the contrary, he should not be permitted so 
to do, unless it be shown that the party had sought in vain, or was pre- 
vented by some valid cause from seeking the correction of the assess- 
ment roll in the manner pointed out by law. 

New Orleans v. Rousseau, 195. 
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7. The deed of the Tax Collector can have no effect without the production 
of the assessment roll which stands in the place of a judgment. 
Bonvous v. Brown, 214. ~ 


8. Although the Act of the Legislature has not declared that the delivery of 
the tax roll should have the force and effect of a final judgment, yet a 
party who has not made an effort to have the errors corrected, in the 
manner indicated by the Act, and seeks to go behind the assessment roll, 
should sh>w some valid reason why he did not make an attempt to have 
it corrected while it was subject to correction; and, moreover, not only 
show that there has been an error made to his prejudice, but also show 
the precise amount he is entitled to have deducted on account of such 
error. New Orleans y. Lesseps, 251. 
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INDEX. 
TAXES AND TAX COLLECTORS ( Continued.) 


9. Defendant was sued for the cost of a license for keeping a beer 
He pleaded that he was protected by the statute which provides the: 
“it shall not be lawful for any municipal corporation within this San_ 
to levy any tax on persons engaged in selling articles of their own man. : 
ufacture, manufactured within this State.” By the Court: The 4 
dence shows that the appellant keeps a beer saloon, in which he 
by the glass, beer of his own manufacture. His manufactory and salog, 
are both situated on the same lot. It appears to us that the immediate 
sale of beer from a manufactury, and the retail of it in a public 
form distinct branches of business, trade or occupation. We dong 
think it was the intention of the law-maker to exempt from taxation 
such articles thus retailed to carry on a public saloon. Hence, we eo. 
clude that the appellant, as keeper of a beer-house or saloon, does not 
fall within the exemption of the statute. 

















New Orleans v. Guth, 405, 
10. The Legislature, by the Act of 11th of March, 1854, p. 46, intended, in 
fixing the compensation of the Assessors, to include, under the term 
property, the capital which it was the duty of the Assessors to ascertain, 
Kathman v. New Orleans, 457, 
11. The term property, in its enlarged signification, includes capital. 
Ibid. 
12, Tne Parish Tax Collector is the proper person to collect the tax levied & 












pay the subscription of stock of a railroad company. 
Parker v. Scogin et al. 629. 


18. The 59th section of an ordinance of the Common Council of New Or 
leans, approved December 29th, 1855, which declares that “ every man 
ufacturer of cordials or syrups,” shall be taxed “seventy-five dollars” 
is null and void, being in violation of a prohibitory law of the State 
The Act of April 25th, 1853, p. 135, reénacted in the revisory statated 
March 15th, 1855, section 3d, p. 826, having declared “ that it shall not 
be lawful, hereafter, for any municipal corporation within this State, t 

_levy any tax on persons engaged in selling articles of their own mane 
facture, manufactured within this State.” 
New Orleans v. Mascaro, 738. 


14. This statutory prohibition is not repealed, so far as the city of New Orleans 
is concerned, by the Act of 20th of March, 1856, entitled “an Actto 
consolidate the city of New Orleans,” &c., p. 136, and even were it 8, 
the repeak could not give vitality to an ordinance which was void @ 
initio. Ibid. 

15. The exemptions specified in the Act of 1856, as exclusive, are confined 
taxes upon property; sec. 36. The subject of exemption from taxation 
upon particular callings, is left where it stood before. The repealing 
clause in the Act of 20th of March, 1856, leaves the 3d section of the 
Act of March 15th, 1855, “relative to municipal corporations,” in fall 


force. I bid. 
16. The Police Jury aforesaid, by an ordinance adopted 29th December, 1858, 








imposed a yearly tax “on each and every person keeping a dairy within — 
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18. 







































igs INDEX. e71 
TAXES AND TAX COLLECTORS (Continued.) 


the limits comprised within the upper line of this parish and Verret 
Avenue, a yearly tax of two dollars for each and every cow,” &. Under 
the Act of March 15th, 1855, p. 395, the said Potice Jury may impose a 
tax “on all persons pursuing any occupation, trade or profession,” and, 
_. therefore, may impose a tax on dairymen. But the tax must be levied 
on all dairymen. The ordinance .in question, while professing to tax 
the occupation, really imposes a tax upon cows kept by dairymen within 
certain limits. Considered in that light, it is equally inconsistent witha 
just interpretation of the statute which conferred the power of taxation 
on said plaintiffs. It is not a tax on personal property to be preceded 
by an assessment, nor even on all cows within their jurisdiction. This is 
rot only repugnant to the principles of equality which govern the exer- 
cise of the taxing power by the State, but was, evidently, not within 
the scope of the authority conferred by legislation on the said Police 
Jury. Police Jury of the Parish of Orleans v. Nougues, 739. 
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17. The 5th section of the general Act “relative to Police Juries,” approved 
9th April, 1847, (see Sess. Acts, p. 82,) was not repealed guoad said 
Police Jury by the aforesaid Act of 1855. fbid. 


PrP se 


18. This suit was brought to recover the amount of certain drafts, drawn by 
the captains of certain schooners, for the inspection, at sundry times, 
of said vessels at the Rigolets, the Atchafalaya and the Mississippi river, 

to during the time the quarantine regulations were enforced in the year 

1855. The defence rests on the ground that the Act of March, 1855, 

p. 47, did not contemplate the payment of fees for the inspection of 

vessels at the Rigolets and the Atchafalaya river; that the Board of 

Health were only authorized by the statute to claim fees for the inspec- 

fion of vessels in the Mississippi river, and that only one of said vessels “ 

was inspected in the Mississippi river, and for that defendants had de- 

posited the money in court. Dy the Court: There is not drawn in 

question the constitutionality or legality of any tax, toll or impost what- 

soever, or of any fine, forfeiture or penalty imposed by a municipal cor- 

poration, and the amount in controversy is under $300. The case is, 

therefore, not within the provisions of Art. 62 of the Constitution of 

1852, which confers on this court its jurisdiction. Conceding that the 

fee imposed by the Act of the Legislature is a tax, toll or impost, upon 

which no opinion is expressed, the only question this court can consider 

is the constitutionality of the laws or ordinances under which the tax, oe 

fine, toil or impost is levied, and not its application to the facts or the 

construction of such law by the inferior court. 

Board of Health v. Pooley, Nicol & Co, 748. 


19. The ‘“‘fec” exacted of vessels undergoing inspection in time of quaran- 
tine, under the Act of 1855, isa tax. The question in this case is purely 
one of law, touching the legality of a tax, toll or impost, and as such 
this court is compelled to take jurisdiction of it, and to construe this 
law for the parties. Sporrorp, J., dissenting. Ibid. 
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20. The tax, toll or impost levied upon the defendants’ vessels was a legal ex- 
action. Sporrorp, J., dissenting. Ibid. 












INDEX. 
TAXES AND TAX COLLECTORS (Continued.) 


21. The “fees” claimed by plaintiff are sanctioned by law, and the fw im 
posing them is constitutional. Lea, J., dissenting. ; Tia 


See Banks anp Banxinc—WNew Orleans v. Southern Bank, 41. 
See ConstituTionaL Law— Yeatman v. Crandall, 220. 
N. O. Draining Co. praying, &c, 388. 






















TUTORS AND TUTORSHIP. 


1. A relation, who, if present in and a resident of the State, would have been 
entitled to the tutorship of a minor, cannot be permitted, after coming to 
the State, to displace the tutor regularly appointed. 

Succession of Bronson, %, 

2. Where a sale of slaves is made to a minor, without the intervention of the 
tutrix, or a family meeting, the tutrix may sue for the price paid, upon g” 
mere tender of the slaves at any time, whether they were subject to red. 
hibitory vices or not. McCall v. Henderson, 209, 


8. Tutors have by law the administration of the estates of their pupils, but — 
their powers of administration do not embrace an authority to contragt 
debts. Any one who deals with a tutor, at least any one who lends or 
advances money to a tutor for account of his ward or pays drafts, ex. 
ceeding the funds in his hands to their eredit, unless said tutor aets with. 
in the limits of a previous legal sanction, does so at his peril. The minors 
being under an absolute disability, it is incumbent on the party who seeks 
to recover from them, to show, that their indebtedness was contracted in 
accordance with the specified legal proceedings, or that the consideration 
of the indebtedness inured to their advantage, to the exicnt claimed, 

Miltenberger v. Elam, tutor, et als., 667. 



















See Minors. 
See PrincipaL and Acent—Beatty v. McLeod, 76. 
See Sate—Foulks v. Howes, 448. 





USAGE. 


1. A usage regulating the enforcement of an obligation which violates the 
principle on which the obligation itself is based, and without which & 
would not exist at all, cannot be maintained. 

Meeker v. Klemm, 104. 

















USUFRUCT. 


1, Usufructs are not exempt from seizure, except in the single case of the 
usufruct, given during the marriage to the father and mother, of the 
estate of a minor child. C. C.239. In all other cases it is subject to 
seizure and sale. C. C. 525, 547. Davis vy. Carroll et al., 706. 


2. The seizure of all the right, title and interest of the debtor in and to the 
thing seized, is a sufficient seizure of the thing itself. Ibid. . 





























8. If the donor reserves to himself the usufruct of the property donated, the 
donation is considered void, and if the vendor retain the possession of the 
thing sold, the sale is presumed to be simulated. With these presump- 
tions in his favor, the judgment creditor of the donor may seize the pro- 
perty donated, without having obtained a judgment annulling the donation, 
C. C. 1520, 2456, 1915. C. P. 649, 654, 655. Ibid. 

See C rr—Succession of Viaud, 297. 























































; © 4, A'stipolation in the Act of Mortgage that the mortgagor, in the event the 
debt has to be made by suit, shall pay five per cent. to the attorney, is 
-<. got usurious; and the circumstance that the holders of the note are at- 
torneys at law is no bar to the recovery of the five per cent. 
Race & Foster v. Bruen, 34. 


2. Contract decreed to be usurious because borrower paid rent in addition 





to interest. Hill v. Maddox, 511. 
D -$, It is not necessary to add to the plea of usury that the obligation sought 
» Zz to beavoided was given in error. The policy of the law was intended to 


extend relief in cases where there was no error. 
Waters v. Briscoe, 639. 


a 
. WARRANTY AND CALL IN WARRANTY. 


1, A party who enjoins an execution, on the ground of ownership in himself 
’ of the property seized, and who, pending the injunction suit, makes a no- 
' tarial conveyance of the same property toa third person, cannot be al- 
| lowed to call such third person in warranty. 

: Whitehead v. Tulane, 802. 


9. The exhibition of a certificate of mortgages, or the attaching of the same 
: to an act of sale, does not relieve vendor from an express warranty of 
) “ all mortgages and incumbrances.” Bach v. Lakin, 489. 


3. Where the vendee calls his vendor in warranty, and there is a decree 
against the plaintiff in the action for improvements put upon the land, 
the distribution of the amount awarded must be made between the ven- 
dee and the warrantor, according to the estimated value of the improve- 
ments made by each. Lejeune v. Barrow, 501. 





WILLS AND TESTAMENTS. 


1, The will of the testator not having been dictated to the notary in the 
presence of three attesting witnesses, is null and void. 
Mathis +. Gerantz, 3. 
2. A nuncupative will by public act declared explicitly that the three attest- 
ing witnesses were present when the will was dictated to the Recorder. 
The three witnesses, seven months after the execution of the will, testi- 
fied that they were present at the time of the execution, but did not 
recollect hearing the testatrix dictate the dispositions, but believed they 
heard her, because they attested the will at the time, By the Court; * 3 
This evidence is insufficient to rebut the presumption which exists in fa- . 
vor of the truth of an authentic act executed by a Parish Recorder in 
solemn form. Succession of Young, 65, 
8. Nuncupative will by public act annulled because there was nothing in the 
context to show that the witnesses were present when the will was re- 
ceived by the notary. Christine v. Verbois, 108. 
4. The rules for the opening and proof of testaments, commencing at Article 
_ 1689 of the Code, do not pronounce the penalty a nullity for their non-ob- 
servance, and they nowhere say that other cases may not arise in which 
the strict letter of these rules may be inapplicable, and that the Judge 
110 
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INDEX. 


WILLS AND TESTAMENTS (Continued.) 
may not receive in extraordinary cases other equally satisf 
that the requirements of the law have been fulfilled. 
Succession of Clark, 194 

5. The formalities required by law for the execution of wills are 
their validity. But whenever these forms have been observed, ¢ 
then a valid will entirely independent of its probate, or any 
proceedings which may be commenced on the same. Fei} 


6. If a will is really valid, the irregular proof on which it mmy havebée | 
admitted to probate will not be permitted to affect the rights of 
under it. So the olographic will of Daniel Clark of 1811, which ws 
admitted to probate without proof that the witnesses recognized te 
handwriting of Daniel Clark from having frequently seen him write 
sign his name, as required by the old and new Code, if it had afterwards 
been attacked for want of this proof, would nevertheless, doubtless have 
been sustained on satisfactory evidence that it was entirely written, de 
ted and signed by the testator. Ibid, 


7. The loss or destruction of the will of Daniel Clark of 1818, and the long 
period of time which has elapsed since his death, justify a resort to ee 
eondary evidence, which would not have been necessary if the will had 
not been lost or destroyed, and if so long a period had not elapsed before 
an attempt had been made to admit it to probate. Tid. 


8. Article 1648 of the Code contemplates that the olographi¢ will should be 
presented before the Judge before whom it is to be proven ; yetit cam 
not be seriously contended that the loss or destruction of the will could 
prevent the legatee from establishing the will by secondary evidence. 

Ibid, 

9. The rules established by the Code for the proof of olographic wills ag _ 
imperative and prohibitory, and the court is without authority to admit 
to probate an olographie will not proved in the manner required by the — 
Code. Lea, J., dissenting. Ibid, 

10. Where a testator left $100,000 to the Mayor of the city, to be used inthe 
construction of an orphan asylum in the city of New Orleans, and after — 
his death his estate was so reduced as only to pay one-fourth of this — 
amount—an amount insufficient to fulfil his intention—an investmentof 
the sum at interest by the Mayor, with a view to raise the requisile 
amount, did not forfeit the legacy. Girod v. Crossman, 497. 


11. For former decisions as to the construction of the same will, see 12 Rob. 
549; 5 An. 441; 7 A. 692. In this case the court determined to abide J) 
by everything decided in the above recited cases, as having settled the ~ 
law for the parties to this suit. Heirs of Henderson v. Rost, 041, 

12. At the death of the testator the slaves, which he directed by his will 
be emancipated, acquired instanter thé condition of statu liberi, and — 
every child of a woman who had been his slave followed the condition — 
of his mother, and became free when she became free. Such child 
would be free at the time fixed for the emancipation of its mother, 
had she died before that time. C. O. Art. 196. Ibid. 












ai INDEX. 
S18 AND TESTAMENTS (Continued.) 
"ogg; Under the terms of the testator’s will, and the above recited decisions of Se 
© the Supreme Court, these statu liberi would become free at the expira- . 
ion of the time designated by the testator without any formal manu- 
mission, but upon the express condition that, upon their refusal to go to 

Liberia at the time fixed for their emancipation, or upon their return 

after having gone thither, they should forfeit to the heirs of the testator 

thé disposition of his will, and become slaves again. Ibid. 
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+4 Anuncupative will, under private signature, may be written by the testa- 
tor himself, or by another, but when written by another person, it must 
be “ from his (testator’s) dictation,” or he must have “caused it to be 
written,” in substance and form, as he presents it, declaring it to contain 
his last will, ses dernieres volontés, C. O. 1574. 
Heirs of De Bardelabon vy. Averret et alé., 686. 


15. The testament falls by the birth of legitimate children of the testator 
posterior to its date.” C.C., Art. 1698. 

? Succession of Parham, 646. 

16, The terms “caused it to be written,” in Art. 1574 C. C., mean that the 
testator must have himself dictated the provisions of a will reduced to 

’ writing by another. Heirs of Bordelon v. Heirs of Baron, 676. 

17. A nuncupative will, written by one who does net understand the lan- 


guage in which the will is dictated, but who receives his instructions - 
from the testator, through an interpreter, is invalid. Ibid. 



















18, A nuncupative will, under private signature, which has been read to the 
testator in a language which he could not comprehend without the aid 
of an interpreter, is invalid. Ibid. 


19. It is necessary to the validity of such a will that the witnesses should un- 
derstand the language in which it is written and read. I bid, 


See Susstirvrions—McCalop v. Stewart, 106. 


ses 


| WITNESs. 


1, Artiticle 351 of the Code of Practice was intended to compel the answer 
. of the party in the presence of the court and opposite party, and to com- 
{ pel him to answer from his recollection and knowledge of the facts in his 
own words, and in such language as occurs to him when thus interroga- 
ted. He cannot be permitted to prepare his answers beforehand and read 
them in the court. Peters v. Gibson, 97. 


) 2. A party interrogated may refer to memoranda to assist his recollection, as 
| other witnesses may. I bid. 


es Qe 5 5 


eof 


8, Where a person who was a witness on a former trial, was present at the : 
| second trial, it is not competent to show, by a bill of exceptions taken at 
the previous trial, that he had then refused to answer certain questions, 
without, at least, first propounding the questions to him. 
Trimmel v. Marvel, 404. 
4. Witnesses cannot be impeached by proof of particular facts, but only by 
proof of their general reputation for truth and veracity in the neigh- 
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WITNESS ( Continued.) pF ak 
borhood where they are known, otherwise a witness might be 
without the possibility of defending himself. Crane v. Allen, , 8, 

5. A person who is a mere nominal party to the suit, is a competent 4 


. Bryan v. Day, 601, 
6. Wherever a nominal party to a suit is liable for costs i in his individual 
pacity, he is incompetent as a witness, although he may demand 
for himself, but joins the plaintiff in a prayer for a Judgment in his 
(plaintiff’s) favor. Merrick, 0. J. C. C. 2260. ~ Ibid. 
7. A defendant in execution is not a competent witness to prove ! 
a third person, of property seized as his own upon the trial of an ome 
of fraud or simulation in his transfer of such property. 
Phebe v. Vienne, 688, 


See Pracrice—Haughton v. Her Husband, 200. 





























